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AMERICAN 

ELECTRICAL    CASES 


Southern  Bell   Telephone  &  Telegraph  Company  v. 

City  of  Richmond. 

United  States  Circuit  Court,  Eastern  District  of  Virginia,  Feb.  f^,  1S97. 

Telephone   and    telegraph    company — Municipal    control — Post- 
roads  ACT. 

Whether  or  not  a  telephone  company  is  a  telegraph  company  in  the  sense 
that  it  may  avail  itself  of  the  privileges  of  the  post-roads  act  of  Congress 
of  1860,  held,  that  the  complainant  was  oonoededly,  upon  the  pleadings, 
both  a  telephone  and  telegraph  company,  and  so  certainly  within  the 
protection  of  that  statute. 

All  city  streets  which  are  letter  carrier  routes  are  post-roads  within  the 
meaning  of  the  statute. 

While  companies  to  whom  the  statute  applies  must  pay  their  due  pro- 
portion of  taxes  and  submit  to  the  ordinary  reasonable  regulations  of 
the  State  and  municipal  authorities  whose  highways  they  use  and 
whose  protection  they  claim  and  receive,  they  need  not  acquiesce  in  a 
city  ordinance  designed  not  to  regulate  their  management  but  to 
destroy  their  existence. 

The  poet-roads  act  applies  not  only  to  telegraph  companies  in  existence 
when  it  was  passed,  but  also  to  those  thereafter  organized  and  electing 
to  accept  its  provisions.  State  and  city  laws  in  conflict  therewith  are 
inoperative  and  void  as  to  companies  organized  under  sucli  laws  but 
subsequently  accepting  the  provisions  of  the  Federal  statute.  So  held  of 
an  ordinance  repealing  an  ordinance  granting  permission  to  construct 
and  maintain  telegraph  line  in  streets. 

Gases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  tyjw:  Attorney- 
General  V.  Edison  Telephone  Company  of  London,  vol.  2,  p.  440,  note; 
Wisconsin  Telephone  Company  v.  Oshkosh,  vol.  1,  p.  687;  Cumberland 
TeUph.  <fr  Tel,  Co,  v.  United  Elec.  Ry,  Co.,  vol.  3,  p.  408;  State,  Duke 
Pros,  V.  Central  N.  J.  Teleph.  Co,,  vol.  3,  p.  546;  Chesapeake  & 
Potomac  Tel.  Co,  v.  B,  &  0.  Tel,  Co.,  vol.  2,  p.  416;  Pensacola  Tel.  Co,  v. 


2  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Telephone  and  Telegraph  Co.  v.  City  of  Richmond. 

W.  U.  Td,  Co.,  vol.  1,  p.  250;  Td.  Co.  v.  Texas,  vol.  1,  p.  878;  W.  U, 
Td.  Co.  V.  Atty.'Oerd.  of  Mass.,  vol.  2,  p.  57;  St.  Louis  v.  W.  U.  Tel.  Co.. 
vol.  4,  p.  102;  St.  Louis  v.  W.  U.  Td.  Co.,  vol.  4,  p.  116. 

Stile8  &  Holladay  and  Hill  Carter ^  for  complainant. 

G.  V.  Meredith,  for  defendant. 

GoFP,  Circuit  Judge :  This  case  is  now  in  my  hands  for 
hearing  upon  the  bill  of  complaint  and  the  demurrer 
thereto.  The  demurrer  admits  the  allegations  of  the  bill 
properly  pleaded.  Bearing  this  in  mind,  we  will  have 
but  little  trouble  in  reaching  a  conclusion  on  the  questions 
now  to  be  disposed  of.  The  allegations  in  the  bill  claimed 
by  the  defendant  to  be  legal  conclusions  from  the  facts  and 
circumstances  set  forth,  will  not  be  considered  as  admitted 
by  the  demurrer,  unless  such  facts  and  circumstances  are 
found  to  clearly  sustain  the  contention  of  complainant. 
The  complainant  is  a  corporation  duly  organized,  and 
doing  business  under  the  laws  of  the  State  of  New  York, 
and  the  defendant  is  a  municipal  corporation,  existing 
under  the  laws  of  the  State  of  Virginia.  The  complainant 
is  engaged  in  the  business  of  a  telephone  company,  in, 
through  and  between  the  States  of  Virginia,  West 
Virginia,  North  Carolina,  South  Carolina,  Georgia, 
Alabama  and  Florida,  and  has  been  so  engaged  for  the 
past  15  years.  It  has,  in  conducting  its  'business,  erected 
and  maintained  lines  of  wires  and  poles,  through  and 
along  certain  of  the  streets  and  alleys  of  the  city  of  Rich- 
mond, under  and  by  authority  of  th^  ^pmmon  council  and 
board  of  aldermen  of  said  city,  and  by  virtue  of  the  laws 
of  the  State  of  Virginia  and  of  the  United  States.  It  is 
alleged  that  the  complainant  is  a  telegraph  company  under 
the  laws  of  the  United  States  and  of  the  State  of  Virginia, 
and  that  it  was  chartered  as  such  under  the  general  laws 
of  the  State  of  New  York  relating  to  telegraph  com- 
panies.    It  is  set  forth  in  the  bill  that  complainant,  in  the 
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city  of  Richraond,  maintains  a  telephone  ofBce,  connected 
by  wires  with  a  large  number  of  subscribers,  all  of  whom 
are  connected  with  the  oflBce  of  the  Western  Union  Tele- 
graph Company  in  that  city,  and  that  all  such  subscribers 
may,  and  many  of  them  do,  transmit,  through  their  instru- 
ments connected  with  said  wires,  and  through  such  office 
of  complainant,  to  the  Western  Union  Telegraph  Company, 
messages  addressed  and  intended  to  be  sent,  and  which  are 
sent,  to  points  in  other  States,  the  District  of  Columbia 
and   foreign   countries,   under  an    agreement  which    has 
existed  for  years  between  the  complainant  and  said  Western 
Union    Telegraph    Company.      Complainant   also  claims 
that  its  wires,  poles  and  instruments,  as  located  and  used 
along  and  over  the  streets  of  the  city  of  Richmond,  are  so 
located  and  used  under  the  provisions  of,  and  are  protected 
by,  the  laws  of  the  United  States,  for  the  reason  that  on 
the  13th  day  of  February,  1889,  it  duly  filed  with  the  post- 
master general  of  the  United  States  its  acceptance  of  the 
terms  of  the  act  of  Congress  entitled  '*An  act  to  aid  in  the 
construction   of    telegraph    lines,  and    to    secure    to  the 
government  the  use  of  the  same  for  postal,  military  and 
other    purposes,"   approved    July   24,   1866,  by  which  it 
was,   among  other  things,    provided   that    any    telegraph 
company  then  formed  or  thereafter  organized   under  the 
laws  of  any  State,  which  would  file  a  written  acceptance 
with  the  postmaster-general  of  the  restrictions  and  obliga- 
tions   of  said    act,   should  have    the    right   to  construct, 
maintain  and  operate  linos  of  telegraph  over  and  along 
any  of  the  military  /^ads  and  post  roads  of  the  United 
States    which  had    then  been,  or    might    thereafter    be, 
declared  such   hj  law.     It  is  also  alleged   that  the  city  of 
Richmond,  on  the  26th  day   of  June,  1884,  in  pursuance 
of  the   power   given    it    by   section    1288  of  the  Code  of 
Virginia,  passed  an  ordinance,  by  which  the  complainant 
was    granted  permission   to  erect  poles,    and    run  wires 
thereoDi   for  the   purpose  of  telegraphic   communication 
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throughout  the  city  of  Richmond,  on  the  public  streets 
thereof,  on  such  routes  as  might  be  specified  and  agreed 
upon  by  resolutions  of  the  committee  on  streets  from  time 
to  time,  and  upon  the  conditions  and  under  the  provisions 
of  such  ordinance.  It  is  also  alleged:  That  the  city  of 
Richmond,  on  the  14th  day  of  December,  1894,  passed  an 
ordinance  which  provided  ihat  the  ordinance  approved 
June  26,  1884,  granting  the  right  of  way  throughout  the 
city  to  the  Southern  Bell  Telephone  &  Telegraph  Company, 
be,  and  the  same  is  hereby,  repealed.'*  That  by  the  fifth 
section  of  said  ordinance  of  December  14,  1894,  all  the 
privileges  and  rights  granted  by  the  ordinance  of  June  26, 
1884,  were  to  cease  at  the  expiration  of  12  months  froni 
the  approval  of  said  repealing  ordinance.  Other  allega- 
tions in  the  bill  set  forth  it  will  not  be  necessary  to  con- 
sider in  disposing  of  the  questions  now  before  me. 

The  defendant  insists  that  the  act  of  Congress  before 
mentioned,  entitled  **An  act  to  aid  in  the  construction  of 
telegraph  lines,  and  to  secure  to  the  government  the  use 
of  the  same  for  postal,  military  and  other  purposes,"  does 
not  apply  to  the  complainant;  and  that,  therefore,  the  claim 
made  in  the  bill  that  the  complainant  is  entitled  to  the 
rights  and  benefits  secured  thereby  is  without  merit.  The 
insistence  is  that  the  complainant  is  a  telephone  company, 
and  that  said  act  of  Congress  only  embraces  telegraph 
companies.  A  number  of  courts,  the  decisions  of  which 
are  worthy  of  our  serious  consideration,  if  not  binding 
authority  upon  us,  have  held  that  a  telephone  company 
is  a  telegraph  company,  and  that  a  company  authorized 
to  construct  and  operate  telegraphs  was  empowered  to 
establish  a  telephone  service.  On  this  question,  see 
Attorney-General  r.  Edison  TeL  Co.  of  London,  6 
Q.  B.  Div.  244  ;  Wis.  Teleph.  Co.  v.  City  of  Oshkosh, 
62  Wis.  32 ;  Cumberland  Teleph.  &  TeL  Co.  y.  United 
Electric  By.  Co.,  42  Fed.  Rep.  273;  State,  UulcePros.  y. 
Tel.  Co.,  53  N.  J.   Law   341 ;  Cliesapeake  &  P.  Teleph. 
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Co.  T.  Baltimore  &  O.  Tel.  C0.9  66  Md.  410.  In  this  case 
this  contention  is  confidently  made  by  counsel  for  com- 
plainant, and  vigorously  denied  by  the  attorney  for  .the 
city  of  Richmond.  I  do  not  find  it  necessary  to  decide  it, 
for  the  reason  that,  in  my  judgment,  the  statements  set 
out  in  the  bill,  and  admitted  by  the  demurrer  to  be  true, 
sho<f  that  the  complainant  is  both  a  telephone  and  a  tele- 
graph company,  and  clearly  entitled,  if  the  proper  action 
relating  thereto  has  been  taken,  to  claim  the  benefits  and 
the  protection  given  by  said  act  of  Congress.  It  is 
distinctly  charged,  not  only  that  the  complainant  is  a  tele- 
phone company  engaged  in  such  business  in  a  number  of 
States  of  the  Union,  but  also  that  it  is  a  telegraph  com- 
pany, chartered  as  such  under  the  general  laws  of  the 
State  of  New  York.  That  being  so,  then  the  provisions  of 
the  act  of  Congress  mentioned  are  applicable;  and,  what- 
ever action  may  be  found  proper  hereafter  when  all  the 
facts  are  before  the  court,  I  hold  that,  so  far  as  the 
demurrer  is  concerned,  this  insistence  of  the  defendant  is 
without  merit. 

The  defendant  also  claimed  in  its  written  demurrer  filed 
in  this  cause  that,  if  said  act  of  Congress  was  intended  to 
give  to  a  telegraph  company  the  right  to  erect  poles  and 
run  wires  along  the  streets  of  the  city  of  Richmond  with- 
out the  consent  of  said  city,  such  legislation  was  unconsti- 
tutional and  void.  This  position  was  abandoned  in  the 
argument,  and  it  was  conceded  that  such  act  was  consti- 
tutional; that  all  streets  of  the  city  of  Richmond  which 
are  letter  carrier  routes  are  post  roads,  within  the  mean- 
ing of  said  act;  and  that,  under  the  same,  a  telegraph 
company  can  obtain  a  right  of  way  for  its  poles  and  wires 
through  and  along  the  streets  of  a  city  without  the  con- 
sent of  a  municipality.  These  admissions  are  based  on 
the  decisions  of  the  Supreme  Court  of  the  United  States. 
Pensacola  Tel.  Co.  t.  W.  U.  Tel.  Co.,  96  U.  S.  1;  Tele- 
yraph  Co.  w.  Texas,  105  U.  S.  460;   W.  U.  Tel.  Co.  v. 
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Attorney 'General  of  Massachusetts^  125  U.   S.  530; 
City  of  St.  Louis  t.   W.  U.  Tel.  Co.,  148  U.  S.  92;  Id., 

149  U.  S.  465.  I  think  it  is  plain  that  the  complainant, 
under  the  allegations  in  the  bill  contained,  is  a  corporation 
entitled  to  exercise  all  the  functions  granted  to  telegraph 
companies  under  the  laws  of  the  State  of  New  York,  and 
that,  under  the  act  of  Congress  referred  to,  it  has  the  privi- 
lege of  running  its  lines  through  and  over  the  streets  of 
the  city  of  Richmond,  that  are  post  roads  of  the  United 
States,  and  that  said  city  has  no  right  to  prevent  it  from 
so  doing.  While  it  is  true  that  telegraph  companies 
claiming  the  right  under  the  laws  of  the  United  States  to 
enter  the  territory  of  a  State,  and  erect  their  poles  and 
lines  therein,  must  pay  their  due  proportion  of  taxes,  and 
submit  to  the  ordinary  reasonable  regulations  of  the  State 
and  municipal  authorities  whose  highways  they  use,  and 
whose  protection  they  claim  and  receive,  still  it  is  also 
true  that  neither  the  State  nor  the  municipal  authorities 
can  prohibit  them  from  entering  their  respective  jurisdic- 
tions, nor  require  them  to  remove  therefrom  after  they 
have  established  their  lines.  Such  companies  must 
submit  to  proper  and  reasonable  local  regulations,  but  they 
will  not  be  expected  to  acquiesce  in  a  city  ordinance,  not 
intended  to  regulate  its  management,  but  passed  for  the 
purpose  of  destroying  its  existence. 

I  think  the  bill  alleges  such  facts  as  show  the  complain- 
ant to  be  engaged  in  interstate  commerce,  and  I  find  that 
the  claim  of  defendant,  that  the  business  of  complainant 
company  is  purely  local  in  character,  is  not  sustained. 
The  case  made  by  the  pleadings  is  as  I  have  indicated. 
What  the  result  may  be  when  the  evidence  is  in  is  yet  to 
be  found. 

The  defendant  also  insists  that  if  the  complainant 
erected  its  poles  and  lines  under  the  authority  of  the 
ordinance  of  the  city  of  Richmond  passed  June  26,  1884,  it 
cannot  afterwards,  by  accepting  the  provisions  of  the  act 


UNITED  STATES,  1897. 


Telephone  and  Telegraph  Co.  ▼.  City  of  Richmond. 


of  Congress  of  July  24,  1866  (14  Stat.  221 ;  Rev.  St.  sec. 
5263  et  seq.),  thereby  render  of  no  effect  the  stipulations 
contained  in  said  city  ordinance.  To  what  extent  the 
complainant  is  bound  by  the  terms  of  the  ordinance  of 
Juno  26,  1884,  it  is  not  necessary  to  determine;  but  that 
it  is  protected  by  the  act  of  Congress  referred  to  (by  virtue 
of  its  acceptance  of  the  restrictions  and  obligations  of  the 
same,  which  was  filed  with  the  postmaster-general  of  the 
United  States  February  13,  1889),  and  that  it  may  rely 
upon  it  for  the  purpose  of  preventing  its  poles  and  lines 
from,  being  removed,  and  its  property  destroyed,  is,  I 
think,  under  the  circumstances  set  forth  in  the  bill,  so 
clear  that  there  is  not  room  for  doubt.  Said  act  of 
Congress  was  intended  to  apply  to  telegraph  companies  in 
existence  at  the  time  it  was  passed,  as  well  as  those  that 
might  be  organized  thereafter,  provided  such  companies 
accepted  the  terms  of  the  same  in  manner  before  mentioned. 
If  such  companies  had  been  organized  under  State  laws, 
and  had  been  transacting  business  under  the  provisions  of 
municipal  ordinances,  and  then  subsequently  accepted  the 
terms  of  said  act  of  Congress,  if  follows  that  the  State  and 
city  laws,  in  so  far  at  least  as  they  confiicted  with  such 
national  legislation,  were  inoperative  and  void,  and  for 
the  reason  that  they  concerned  matters  over  which  the 
Congress  had  supreme  control  by  virtue  of  direct  consti- 
tutional authority. 

Holding  as  I  do  on  the  questions  referred  to,  it  becomes 
immaterial  to  further  consider  the  matters  raised  by  the 
demurrer  and  discussed  by  the  counsel,  for  the  reason  that, 
decide  them  as  I  may,  still  the  jurisdiction  of  the  court  to 
hear  and  determine  this  case  must  be  maintained.  They 
can  be  considered  hereafter,  if  necessary,  when  they  have 
been  more  fully  presented  by  answer  and  testimony.  I 
will  pass  decree  overruling  the  demurrer,  and  giving  the 
defendant    the   usual  time  in   whicli  to    answer.       The 
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injunction  as  prayed  for  by  complainant  will  be  granted, 
to  remain  in  force  until  the  further  order  of  this  court. 


Note,— See  note  to  Orand  Av,  Ry.  Co.  v.  People's  Ry,  Co»,  post. 


Edison  Electric  Illuminating  Company  op  Baltimobb 
V.  Alcaeus  Hooper,  Mayor,  et.  al. 

Maryland  Court  of  Appeals,  Jan.  7,  JS37. 

Municipal  control.— Constuction  op  statute. 

Statutes  granting  to  certain  corporations  the  right  "to  transact  any  busi- 
ness in  which  electricity  over  or  through  wires  may  be  applied  to  any 
useful  purpose,"  and  conferring  certain  rights  and  privileges  upon  said 
corporations  in  the  city  of  Baltimore,  held,  to  merely  grant  the  franchise 
to  operate  as  electric  light  and  power  companies  in  said  city,  subject, 
however,  to  the  paramount  right  and  power  of  the  municipality  to  regu- 
late and  maintain  the  streets  of  the  city  for  the  use  of  the  public. 

Appeal  by  petitioner  from  judgment  of  Baltimore  City 
Court,  dismissing  petition  for  mandamus  to  compel  the 
issuance  and  approval,  by  the  proper  city  oflBcials,  of  a 
permit  to  lay  electric  conduits  in  certain  streets  of  Balti- 
more. 

Munnickhuysen,  Bond  &  Duffy  and  Hugh  L.  Bond,  Jr., 
for  appellant. 

Thomas  L  Elliott  and  Thomas  O.  Hayes,  for  appellee. 

Briscoe,  J. :  On  the  8th  of  May,  1896,  the  appellant, 
the  Edison  Electric  Illuminating  Company  of  Baltimore, 
made  application  to  the  city  commissioner,  one  of  the 
appellees,  for  a  permit  to  dig  up  and  uncover  certain  of 
the  streets  of  Baltimore,  for  the  purpose  of  laying  and 
constructing  a  system  of  conduits  or  trenches  to  contain 
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its  conductors  for  transmitting  electricity  to  be  used  for 
electric  light  and  power,  in  accordance  with  sections  157 
E  and  157  G  of  article  48  of  the  Baltimore  City  Code  of 
1893.  The  application  states  its  object  to  be  to  obtain 
permission  to  dig  up,  tear  up  or  uncover  the  streets  men- 
tioned in  the  application,  so  far  as  may  be  necessary,  for 
the  purpose  of  connecting,  constructing  or  building  its 
lines  or  conductors,  and  for  the  purpose  of  connecting  the 
said  lines  or  conductors  with  any  manufactory,  public  or 
private  building,  lamps  or  other  structure  or  object.  It 
further  states:  "It  is  the  object  of  this  application  to 
remove  all  wires  owned  by  the  company  on  the  streets 
named,  and  substitute  for  the  same,  lines  and  conductors 
laid  under  ground,  in  accordance  with  what  is  known  as 
the  'Edison  System;'  the  right  to  construct  or  build  said 
lines  or  conductors  having  been  granted  to  both  of  the 
companies  by  the  consolidation  whereof  this  company  was 
formed,  by  Acts  1890,  c.  233."  This  application  was 
refused  by  the  city  commissioner,  for  the  reason,  as  stated 
by  him:  "I  must  decline  to  issue  such  a  permit,  having 
been  advised  by  one  of  the  city's  law  ofScers  that,  in  the 
absonce  of  an  ordinance  granting  your  company  the  right 
to  construct  conduits,  I  would  have  no  right  to  do  so." 
Whereupon  the  petition  in  this  case  was  filed  for  a  man- 
damus, to  require  the  city  commissioner  to  issue,  and  the 
mayor  of  Baltimore  city  to  approve,  a  permit  to  the 
appellant  for  the  purpose  mentioned  therein.  The  case 
v.as  tried  below  before  the  court,  and  from  a  judgment  in 
favor  of  the  defendants  this  appeal  has  been  taken. 

The  controlling  question,  then,  is:  Was  it  necessary 
that  the  assent  of  the  mayor  and  city  council  of  Baltimore 
should  be  given  by  ordinance  to  the  appellant  to  use  the 
streets  for  its  trenches,  before  it  was  entitled  to  demand 
and  require  the  appellee  to  issue  the  permit  in  question, 
or  did  Acts  1890,  c.  233,  confer  this  right  without  such 
ordinance?     This  involves  a  construction  of  this  act,  and 
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the  intent  of  the  Legislature  in  its  passage,  and  what  are 
the  powers  conferred  by  it  on  the  corporations  therein 
named.  The  act  declares  that  it  is  an  amendment  to  the 
charters  of  the  corporations  named  in  it,  and  that  these 
corporations  were  incorporated  under  the  general  incor- 
poration act  of  the  State  (article  23  of  the  Code).  The 
words  of  the  amendment,  as  contained  in  the  act,  are  as 
follows : 

They  are  hereby  authorized  to  transact  any  business  in  whioh  elec- 
tricity over  or  through  wires  may  be  applied  to  any  useful  purpose,  and 
to  that  end,  aU  the  rights  and  privileges  mentioned  in  section  111  of 
article  28  of  the  Co<le,  title  '*  Corporations,**  are  hereby  conferred  upon  said 
corporations  in  Baltimore  city,  as  fully  and  to  all  intents  and  purposes  as 
though  said  corporations  had  been  formed  to  carry  on  any  business  in 
any  city  or  town  of  Kent  or  Talbot  counties,  and  all  acts  or  parts  of  acts 
inconsistent  herewith  are  hereby  repealed. 

And  section  111  of  article  23  of  the  Code  was  made  a 
part  of  this  act.  It  appears  by  this  last  named  section 
that  the  franchise  or  corporate  capacity  of  being  an 
electric  light  or  electric  power  company  was  conferred  on 
certain  corporations  named  in  it,  specifying  their  powers, 
and  where  they  could  bo  exercised ;  but  it  was  provided 
that  nothing  contained  therein  authorized  the  incorpora- 
tion of  electric  light  companies  for  the  purpose  of  carrying 
on  business  and  conducting  operations  in  Baltimore  city. 
It  is  clear  then,  that,  as  the  constituent  corporations  of 
the  appellant  were  incorporated  under  the  twenty-third 
article  of  the  Code,  they  did  not  possess  the  franchise  of 
carrying  on  the  business  of  electric  light  companies  in  the 
city  of  Baltimore  prior  to  the  passage  of  the  act  of  1890. 
Does  this  act,  then,  empower  them  to  both  carry  on  the 
business  of  an  electric  light  company,  and  to  conduct  its 
operations  in  the  streets  of  Baltimore,  as  contended  for  on 
the  part  of  the  appellant?  The  only  power,  we  think,  confer- 
red on  these  corporations  and  the  appellant,  under  the  act, 
is  the  franchise  of  being  an  electric  light  company  in  Balti- 
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more,  and  confers  no  right  or  privilege  to  use  the  streets 
of  Baltimore  without  the  assent  of  the  mayor  and  city 
council  of  that  city  by  ordinance  duly  passed.  The  lan- 
guage of  the  act  in  question,  in  connection  with  the  pre- 
vious legislation  on  this  subject,  shows  this  to  have  been 
the  only  intent  of  the  Legislature  in  passing  it.  The  firsd 
part  of  the  act  provides  as  to  the  corporations  named  that 
they  "are  hereby  authorized  to  transact  any  business  in 
which  electricity  over  or  through  wires  may  be  applied 
to  any  useful  purpose."  Now,  if  the  act  had  stopped  or 
ended  here,  no  right  or  privilege  would  have  been  confer- 
red because  of  the  prohibitory  clause  in  section  111.  But 
there  is  added  this  provision : 

And  to  that  end  all  the  rights  and  privileges  mentioned  in  section  111 
are  oonf erred  upon  said  corporations  in  Baltimore  city  as  fully  and  to  all 
mtents  and  purposes  as  though  said  corporations  had  been  formed  to  carry 
on  business  in  any  city  or  town  of  Kent  or  Talbot  counties. 

There  is  no  special  grant  or  privilege  here  conferred  by 
this  act  to  use  the  streets  for  constructing  conduits  without 
the  assent  of  the  mayor  of  Baltimore  and  of  its  city  council. 
The  sole  effect  of  the  act  was  to  enable  the  corporations 
Darned  and  the  appellant  to  have  the  franchise  of  an 
electric  light  and  power  company,  which  they  did  not 
possess  prior  to  the  passage  of  the  act,  and  to  permit  the 
operation  of  those  corporations  in  Baltimore  city,  as  in 
Kent  and  Talbot  counties,  subject,  however,  to  the  para- 
mount right  and  power  of  the  municipality  to  regulate  and 
maintain  the  streets  of  the  city  for  the  use  of  the  public. 
And  this  construction,  we  think,  is  strengthened  by  refer- 
ence to  the  contemporaneous  legislation  on  this  subject, 
as  provided  by  chapter  370  of  the  Acts  of  1890.  But, 
apart  from  this,  it  appears  by  section  254,  art.  23  of  the 
Code,  which  is  a  codification  of  sub-section  175B,  sec.  2,  c. 
161,  of  the  Acts  of  1886,  and  a  part  of  the  charter  of  the 
corporations  of  the  appellant,   as  well  as  the  appellant, 
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that  all  corporations  incorporated  or  to  be  incorporated  by 
virtue  of  said  section  24,  class  11,  except  such  corporations 
of  said  class  as  are  now  in  practical  operation,  and  have 
laid  or  constructed  their  lines,  or  any  part  thereof,  in  the 
city  of  Baltimore,  shall  obtain  a  special  grant  from  the 
general  assembly  of  Maryland,  and  the  assent  and  approval 
of  the  mayor  and  city  council  of  Baltimore,  before  using 
the  streets  or  highways  of  Baltimore,  either  the  surface 
or  the  ground  beneath  the  same.  And  it  further  appears 
that  both  of  the  corporations  of  the  appellant  come  under 
class  11  by  the  terms  of  their  charter,  and  were  not  in 
I)ractical  operation,  or  had  constructed  their  lines,  in  the 
city  of  Baltimore  prior  to  the  date  of  the  approval  of  the 
act  of  1886.  It,  therefore,  follows  that,  by  virtue  of  the 
requirements  of  this  last-named  act,  the  appellant  must 
obtain  the  assent  and  approval  of  the  mayor  and  city 
council,  as  well  as  a  special  grant  from  the  general 
assembly,  before  it  is  lawfully  entitled  to  the  relief  asked 
under  this  petition. 

Nor  are  we  aware  of  any  law  or  rule  of  construction, 
even  should  it  be  conceded  that  the  grant  in  question  is 
ambiguous,  by  which  the  position  of  the  appellant  can  be 
maintained.  It  is  a  well  settled  rule  of  statutory  con- 
struction, says  the  Supreme  Court  of  the  United  States  in 
Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  that  every  public  grant  of  property  or  of  privileges  or 
franchises,  if  ambiguous,  is  to  be  construed  against  the 
grantee,  and  in  favor  of  the  public,  because  an  intention 
on  the  part  of  the  government  to  grant  to  private  persons, 
or  to  a  particular  corporation,  property  or  rights  in  which 
the  whole  public  is  interested  cannot  be  presumed  unless 
unequivocally  expressed,  or  necessarily  to  be  implied  in 
the  terms  of  the  grant,  and  because  the  grant  is  supposed 
to  be  made  at  the  solicitation  of  the  grantee,  and  to  be 
drawn  up  by  him  or  by  his  agents,  and  therefore  the  words 
are  to  be  treated  as  those  of  the  grantee;  and  this  rule  of 
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construction  is  a  wholesome  safeguard  of  the  interests  of 
the  public  against  any  attempt  of  the  grantee,  by  the 
insertion  of  ambiguous  language  to  take  what  could  not  be 
obtained  in  clear  and  express  terms.  Our  conclusion, 
then,  is,  there  was  no  duty  imposed  on  the  appellees  in 
this  case  to  issue  to  the  appellant  the  permit  in  question. 
There  being,  then,  no  error  in  the  rejection  of  the  appel- 
lant's prayers,  and  in  dismissing  the  petition  for  man- 
damus, the  judgment  will  be  affirmed.  Judgment 
affirmed,  with  costs. 


NoTB.— See  note  to  Grand  Av,  Ry.  Co.  v.  People's  Ry,  Co.,  post* 


Howard  C.   Levis,   Trustee,  v.  City   of  Newton    and 

Newton  Electric  Company. 

United  States  Circuit  Court,  Southern  District  of  Iowa,  C.  D.  August  18^ 

1896. 

Street  USE  FOB  klecpric  liohting.— Municipal  control.— Injunction. 

Statutes  empowering  municipal  corporations  to  light  their  streets,  and  to 
make  ordinances  for  carrying  into  effect  such  powers,  include  the 
authority  to  such  corporations  not  only  to  furnish  light  but  to  enter 
into  contracts  for  its  furnishing  by  others,  and  to  grant  franchises  to 
electric  light  companies  to  use  the  streets  in  the  construction  and  opera- 
tion of  their  lines  and  plants.  This  especially  in  view  of  legislative  and 
judicial  construction  of  such  and  similar  statutes ;  and  of  the  great 
expenditures  which  have  been  made  by  gas  and  electric  light  com- 
panies in  reliance  upon  the  validity  of  such  franchises. 

The  fact  that  such  ordinance  granting  franchise  to  an  electric  light  com- 
pany declares  it  to  be  ** permanent  and  perpetual"  does  not,  even 
though  the  authorities  had  no  power  to  make  such  grant,  invalidate  the 
entire  ordinance. 

Not  only  the  lighting  of  streets  and  public  places,  but  the  supplying  of 
light  to  citizens  generally,  is  a  sufficient  public  use  to  sustain  the  grant 
of  the  right  to  use  the  streets  for  operation  of  the  plant  furnishing  such 
Ught. 

If  an  ordinance  granting  permission  to  use  streets  for  electric  lighting 
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purposes  does  not  disclose  whether  the  use  granted  is  for  public  .or 
private  purposes,  and  it  may  be  for  either,  the  ordinance  being  valid  in 
the  one  case  and  void  in  the  other,  the  court  will  assume  that  it  is  granted 
for  public  purposes  and  therefore  valid. 

An  ordinance  granting  a  franchise  to  maintain  electric  lighting  apparatus 
in  streets  cannot  be  changed  or  repealed  by  the  municipal  authorities,  in 
absence  of  any  constitutional  or  statutory  permission,  or  any  right 
to  do  so  reserved  in  the  ordinance. 

Temporary  injunction  granted  at  suit  of  mortgagee  of  grantee  of  franchise 
to  restrain  municipality,  itself  the  proprietor  of  a  rival  electric  lighting 
plant,  from  enforcing  an  ordinance  repealing  the  franchise. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Thomson- 
Houston  Electric  Co.  v,  Newton,  vol.  3,  p.  507;  St.  Louis  v,  W,  U,  Td, 
Co.,  vol.  4,  p.  115. 

Application  for  preliminary  injunction.  Facts  stated 
in  opinion. 

Gatch,  Connor  &  Weaver  and  James  S.  Cummins,  for 
plaintifiF. 

Guernsey  &  Bailey  and  0.  C.  Meredith,  for  defendants. 

WooLSON,  District  Judge:  As  the  hearing  for  injunction 
was  had  upon  the  bill,  with  affidavit  of  plaintifiF  sustaining 
the  averments  of  fact  therein,  the  substance  of  the  bill 
should  here  be  stated : 

The  defendant,  City  of  Newton,  is  a  municipal  corpora- 
tion (city  of  the  second  class)  organized  under  the  General 
Statutes  of  Iowa.  In  January,  1887,  the  city  council  of 
said  city  duly  enacted  an  ordinance  (No.  129)  providing 
that: 

H.  M.  Vaughn  and  his  assigns  are  hereby  granted  the  right  and  privilege 
to  place  in  the  streets  and  alleys  of  the  city  of  Newton  poles  for  the  pur- 
pose of  supporting  wires,  and  to  place  upon  such  poles  such  wires  as  may 
be  necessary  to  transmit  electric  power  and  incandescent  electric  light;  the 
placing  of  said  poles  to  be  subject  to  the  advice  and  control  of  a  com- 
mittee to  be  appointed  for  that  purpose  by  the  city  council;  provided, 
that  such  poles  and  wires  shall  be  placed  in  such  a  way  as  not  to 
obstruct  the  free  u^e  of  or  travel  over  said  streets  and  alleys  in  which 
the  same  shall  be  placed. 
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Sections  2  and  3  provide  that,  if  any  such  poles  or  wires 
are  so  placed  as  to  interfere  with  such  free  travel  and  use, 
Vaughn  must,  on  written  notice,  change  location  of  same, 
80  same  shall  not  so  interfere,  etc.;  and  if,  being  thus 
notified,  he  shall  not  immediately  so  change  place  of  loca- 
tion, the  city  council  shall  so  change  same  at  his  expense. 

Sec  4.    The  right  and  privileges  hereby  granted  by  this  ordinance  shaU 
be  permanent  and  perpetual. 

That   forthwith,    and  relying  on  said  ordinance,   said 
Vaughn  proceeded  to  erect  and    build  an  electric  light 
plant,  set  poles,  string  wires,  etc.,  and  on  August  1,  1887, 
had  such  plant  in  operation,  and  was  engaged  in  supply- 
ing  light  and  power  to  the  inhabitants  of  said  city,  the 
expenditure  th'erefor  and  therein  amounting  at  that  date 
to  $12,500.      On  October  21,  1887,  said  Vaughn  assigned, 
transferred,  and  set  over  to  the  Thomson-Houston  Electric 
Company    all  his  rights  and    privileges  and    franchises 
derived  under  said  ordinance;  and  said  grantee  took  pos- 
session  of  said  plant,   and  operated  same    until  March, 
1896,  when  said  company  sold  and  transferred  said  electric 
light   plant,   and  property,   rights,    franchises   and  privi- 
leges, to  the  defendant,  Newton  Electric  Company,  a  cor- 
poration duly  incorporated  under  the  General  Statutes  of 
Iowa.     As   part  of  the    consideration  of  said   sale,   said 
Newton  Electric  Company  executed  its  promissory  notes 
for  $10,000,   and,  to  secure  same,   executed  a  trust  deed 
upon  all  its  plant,   property,   etc.,   plaintiff  being  named 
therein   as  trustee,  which   said   notes  are   wholly  unpaid. 
At  the  date  of  the  enactment  of  above-named  Ordinance 
No.  129,  an  electric  plant  was  being  operated  in  said  city 
of  Newton  by  a  company  known   as  the  Newton  Electric 
Light  Company,  with  whom  said  city  had  previously  con- 
tracted for  furnishing  electric  lights  for  street  purposes — 
said  contract,  by   its  terms,   to  continue  until  January, 
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1890;  and  said  last-named  company  did  furnish  electric  light 
thereunder  until  April,  1888,  when  said  company  became 
insolvent,  and  assigned  its  said  contract  to  said  Thom- 
son-Houston Company,  which  last-named  company  con- 
nected its  plant  and  wires  with  the  wires  of  said  Newton 
Electric  Light  Company,  and  proceeded  to  fill  the  said 
contract  of  street  lighting.  On  April  16,  1888,  the  city 
council  of  defendant,  City  of  Newton,  ratified  said  assign- 
ment of  said  contract,  and  authorized  said  Thomson- 
Houston  Electric  Company  to  carry  out  said  street  light- 
ing contract;  and  the  last-named  company  furnished  such 
street  lighting  thereunder  until  in  January,  1890,  using 
the  plant,  poles  and  wires  erected  by  said  Vaughn  under 
said  ordinance,  but  expending  in  completing,  etc.,  its  plant 
for  fully  carrying  out  said  contract,  an  additional  sum  of 
$4,000.  About  January,  1890,  said  city  of  Newton  con- 
structed a  city  electrical  plant,  for  furnishing  electric  light 
and  power  to  its  streets,  and  also  to  the  inhabitants  of 
said  city,  in  active  competition  with  said  electric  com- 
pany, and  has  since  continued  so  to  do.  Said  city  has  a 
population  of  about  3,500,  and  electric  lighting  for  the 
streets  of  said  city  is  supplied  by  the  city  plant,  while  the 
private  lighting  by  electricity  is  about  evenly  divided  be- 
tween said  city  plant  and  that  of  said  Newton  Electric 
Company.  On  March  30,  1896,  the  city  council  of  Newton 
passed  an  ordinance  (No.  211)  entitled  ''An  ordinance  to 
repeal  Ordinance  No.  129,  and  to  require  the  removal  of 
the  poles  and  wires  placed  in  the  streets  and  alleys  of  the 
city  of  Newton  thereunder,  and  to  prohibit  the  further 
erection  of  poles  and  wires  in  said  streets  and  alleys.'* 

By  the  first  section  of  this  ordinance,  Ordinance  No. 
129,  above  given,  is  "hereby,  in  all  respects,  repealed.'* 
Section  2  provides : 

That  it  shall  be  the  duty  of  every  person  or  corporation  now  maintaining 
poles  in  the  streets  and  alleys  of  the  city  of  Newton,  and  claiming  to  have 
erected  the  same  under  the  said  Ordinance  No.  129,  to  remove  the  same 
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torn  the  Aid  streets  and  alleys  within  ninety  days  after  this  ordinance 
ahaU  take  effect. 

Section  3  provides  that  the  ordinance  shall  take  effect 
fire  days  after  its  passage  and  publication,  etc.,  and  the 
bill  avers  due  publication  thereof. 

The  bill  further  alleges  that  the  construction  and  opera- 
tion of  the  electric  plant  now  owned  by  said  Newton 
Electric  Company,  and  the  occupation,  under  the  pro- 
Tisions  of  said  Ordinance  129,  of  the  streets,  etc.,  of  the 
city  with  its  poles  and  wires,  were  not  for  private  use, 
but- 
only  for  public  use,  and  for  the'supply  of  light  and  power  to  said  city 
ind  all  its  inhabitants,  equally,  whenever  requested  by  them,  and  at  just 
ind  reasonable  rates;  that  said  Newton  Electric  Company  and  its  assigns 
have  been  at  all  times,  and  are  now,  able,  ready,  and  willing  to  perform 
inch  public  service  upon  just  and  reasonable  terms  of  compensation;  and 
that  the  sole  design  and  purpose  of  said  city  of  Newton  in  attempting  to 
repeal  said  Ordinance  No.  129  was  and  is  to  prevent  competition  with  its 
own  electric  plant,  to  drive  said  Newton  Electric  Company  out  of  the 
electric  lighting  business  in  said  city  and  to  practically  destroy,  or  render 
Worthless,  its  plant,  machinery,  and  appliances. 

It  is  further  alleged  that  said  Newton  Electric  Company 
has  no  other  assets  or  property  than  that  included  in  the 
trust  deed  to  plaintiff,  and  that  the  removal  of  said  poles 
and  wires  from  the  streets  and  alleys  of  said  city  would 
destroy  the  only  security  held  or  attainable  by  plaintiff  for 
the  notes  secured  by  his  trust  deed,  and  that  said  repealing 
ordinance  is  void,  as  (1)  impairing  the  obligation  of  a  valid 
contract  between  the  city  and  said  Newton  Electric  Com- 
pany, and  between  said  city,  said  company  and  plaintiff; 
as  (2)  depriving  said  company  and  plaintiff  of  their  prop- 
erty without  due  process  of  law;  as  (3)  denying  said  com- 
pany and  plaintiff  the  equal  protection  of  the  laws;  and 
(4)  taking  said  property  for  public  use  without  compensa- 
tion. 

VOL.    VI — 2. 
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The  issues  presented  on  the  hearing  relate  almost  entirely 
to  the  right  or  legal  power  of  the  city  of  Newton  to  grant 
the  franchise  in  said  Ordinance  No.  129  attempted.  On 
the  one  hand,  plaintiff  contends  that  said  ordinance 
granted  to  Vaughn  and  his  assigns  is  a  valid,  irrevocable 
franchise  to  use  the  streets  of  said  city  in  the  operation  of 
the  electric  plant  which  was  erected  and  put  in  operation 
under  said  ordinance.  This,  of  course,  involves  the 
further  assertion  that  the  municipality  of  Newton  had  been 
authorized,  by  legislative  delegation  of  power,  to  grant 
such  a  franchise.  On  the  other  hand,  the  defendants  con- 
tend that  no  such  legislative  delegation  of  power  existed  at 
the  date  of  the  passage  of  said  Ordinance  No.  129,  and, 
therefore,  of  necessity,  no  grant  of  franchise  passed  under 
or  by  virtue  of  such  ordinance.  Defendants  concede  that, 
if  said  ordinance  conferred  a  valid  franchise  on  Vaughn 
and  his  assigns,  the  city  could  not  repeal  the  same  in  the 
manner  attempted  by  subsequent  Ordinance  No.  211. 
Stated  more  specifically,  defendants'  contention  is:  (1) 
The  grant  attempted  in  said  Ordinance  No.  129  is  absolutely 
void.  (2)  In  no  event  could  said  grant,  if  of  any  validity, 
be  considered  as  more  than  a  license  revocable  at  the  elec- 
tion of  the  city.  (3)  The  city  could  not  by  ratification 
make  valid  a  grant  which  was  originally  invalid. 

Judge  Dillon,  in  his  valuable  treatise  on  the  Law  of 
Municipal  Corporations  (4th  ed.  sec.  89),  defines  the 
powers  of  a  municipal  corporation  as  follows : 

**It  is  a  general  and  undisputed  proposition  of  law  that 
a  municipal  corporation  possesses  and  can  exercise  the 
following  powers,  and  no  others:  First,  those  granted  in 
express  words;  second,  those  necessarily  or  fairly  implied 
in,  or  incident  to,  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and  purposes  of  the 
corporation — not  simply  convenient,  but  indispensable. 
Any  fair,  reasonable  doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the  corporation, 
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and  the  power  is  denied.  Of  every  municipal  corporation, 
the  charter  or  statute  by  which  it  is  created  is  its  organic 
act.  Neither  the  corporation  nor  its  officers  can  do  any 
act,  make  any  contract,  incur  any  liabilities,  not  authorized 
thereby,  or  by  some  legislative  act  applicable  thereto.  All 
acts  beyond  the  scope  of  the  powers  granted  are  void." 

And  this  rule  of  construction  is  affirmed  by  the  Supreme 
Court  of  Iowa  in  Henke  v.  McCord,  55  Iowa,  381 ;  Becker 
V.  Waterworks^  79  Iowa,  419.  The  principle  of  construc- 
tion, with  respect  to  the  power  of  municipal  corporations 
laid  down  by  the  Supreme  Court  of  the  United  States  in 
}finturn  v  Lartie,  23  How.  435,  436,  in  the  words  of  Mr. 
Justice  Nelson,  is  as  follows: 

**It  is  a  well  settled  rule  of  construction  of  grants  by  the 
Legislature  to  corporations,  whether  public  or  private,  that 
only  such  powers  and  rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words  of  the  act, 
or  derived  therefrom  by  necessary  implication,  regard 
being  had  to  the  objects  of  the  grant.  Any  ambiguity  or 
doubt  arising  out  of  the  terms  used  by  the  Legislature 
must  be  resolved  in  favor  of  the  public." 

See,  also,  Ottaiva  v.  Carey,  108  U.  S.  110,  121,  and 
Bamet  v.  Denison,  145  U.  S.  135,  139. 

The  first,  and  perhaps  the  most  important,  contention 
herein,  is  as  to  what  powers  with  respect  to  the  subject 
matter  of  Ordinance  No.  129,  above  stated,  had  been  dele- 
gated by  the  legislative  authority  of  the  State  of  Iowa  to 
the  city  of  Newton.  We  turn  to  the  general  statutes  of 
Iowa  with  reference  to  incorporations  of  cities  of  the  second 
class.  Counsel  for  the  plaintiff  point  out  in  their  brief 
two  sections  (Code  Iowa  1873)  which  they  claim  confer 
this  power,  viz. : 

Sec.  464.    They  shall  have  power  to  lay  off,  open,  widen,  straighten. 
narrow,  vacate,  extend,  establish  and  light  streets,  alleys,  public  grounds 
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wharves,  landing  and  market  places,  and  to  provide  for  the  condemnation 
of  such  real  estate  as  may  be  necessary  for  such  purpose. 

Sec.  482.  Municipal  corporations  shall  have  power  to  make  and  publish, 
from  time  to  time,  ordinances,  not  inconsistent  with  the  laws  of  the  state, 
for  carrying  into  effect  or  discharging  the  powers  and  duties  conferred  by 
this  chapter,  and  such  as  shall  seem  necessary  and  proper  to  provide  the 
safety,  preserve  the  health,  promote  the  {prosperity,  improve  the  morals, 
order,  comfort  and  convenience  of  such  corporation  and  the  inhabitants 
thereof,  and  to  enforce  obedience  to  such  ordinances  by  fine  not  exceeding 
one  himdred  dollars,  or  by  imprisonment  not  exceeding  thirty  days. 

These  two  Code  sections  seem  to  constitute  the  only 
express  delegation  of  authority  to  incorporated  cities  in 
Iowa,  at  the  date  of  the  passage  of  said  Ordinance  No.  129, 
with  reference  to  the  subject  matter  of  said  ordinance. 
If  this  ordinance  is  rightly  construed  as  having  for  its 
purpose  to  provide  for  lighting  the  streets  and  public  places 
of  the  city  of  Newton,  many  of  the  obstacles  otherwise 
appearing  in  the  consideration  of  the  matters  submitted 
would  not  be  encountered.  According  to  many  well  con- 
sidered cases,  the  power  granted  to  the  city  to  light  its 
streets  not  only  authorizes  the  city  itself  to  furnish  the 
lighting,  but,  as  well,  empowers  it  to  contract  with  others 
to  furnish  such  lighting.  Thus  in  Garrison  v.  Chicago,  7 
Biss.  480,  Fed.  Cas.  No.  5,255,  Circuit  Judge  Dbummond 
says: 

**By  its  charter,  the  city  had  authority  to  light  the 
public  streets,  and,  it  is  to  be  inferred,  the  public  buildings 
and  oflBces,  and  to  levy  and  collect  a  tax  for  that  purpose. 
The  power  to  provide  the  necessary  means  for  lighting  the 
streets,  buildings  and  oflSces,  either  by  the  construction  of  a 
gas  manufactory  or  by  contract,  would  seem  to  follow  as  a 
matter  of  course." 

In  City  of  Newport  v.  Newport  Light  Co.,  84  Ky.  166,  177, 
the  court  say : 

'•If  it  is  the  duty  of  the  municipality  to  light  its  public 
streets,  and  furnish  its  inhabitants  with  the  means  of 
obtaining  gas  at  their  own  expense,  it  necessarily  follows 
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that  it  has  the  implied  power  to  contract  with  others  to 
furnish  it  in  like  manner." 

Analogous  to  this  reasoning  is  that  stated  by  the  Supreme 
Court  of  Iowa  in  Town  of  Spencer  v.  Andrew^  82  Iowa,  14. 
Section  456  of  the  Iowa  Code  empowers  incorporated  cities 
"to  establish  and  regulate  markets,  to  provide  for  the 
measuring  or  weighing  of  hay,  coal  or  other  articles  for 
sale.'*  When  considering  the  question  as  to  the  power  of 
a  city  to  permit  the  erection  by  one  of  its  citizens  of  a 
certain  scale  in  the  streets  of  the  city,  the  court  say  (page 
17): 

**If  cities  and  towns  may  maintain  scales  of  their  own, 
in  the  public  streets,  to  facilitate  the  weighing  of  hay,  coal 
or  other  articles  of  sale,  we  see  no  good  reason  why  they 
may  not,  under  reasonable  restrictions,  authorize  others  to 
maintain  scales,  whereby  the  public  convenience  will  be 
served." 

The  same  general  line  of  reasoning  is  applied  in  LeClaire 
V.  City  of  Davenport,  13  Iowa,  210,  212.  In  City  of  Daven- 
port V.  Kelley,  7  Iowa,  102,  the  Supreme  Court  of  Iowa,  in 
construing  the  provision  of  the  city  charter  which  gave  to 
the  city  power  **to  erect  market  houses,  establish  markets 
and  markot  places,  and  provide  for  the  government  and 
regulation  thereof,"  had  held  that  the  quoted  provision 
did  not  empower  the  city,  by  ordinance,  to  authorize 
citizens  therein  named  to  erect  market  houses  which 
should  be  **public  markets,"  wherein  vendors  of  fresh 
meats,  etc.,  could  be  compelled  to  expose  their  marketing, 
but  that  the  quoted  provision  contemplated  **the  erection 
of  markets  by  the  city,  to  be  under  its  entire  control,  and 
that  it  has  no  right  to  delegate  this  power  to  individuals, 
for  their  benefit  and  profit,"  etc.  In  the  LeClaire  case, 
supra,  the  court  reversed  its  holding,  and,  in  substance 
declared  that  the  power  given  to  the  city  to  erect  markets 
authorized  the  city  to  confer  on,  or  delegate  to  others,  the 
erection,  etc.,  of  a  public  market.    In  T homson-Hauston 
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JElecfricCo.w.Cityof  Newton,  42  Fed.  Rep.  723,  725, 
Judge  Shiras,  in  considering  the  point  therein  urged,  that 
by  the  Iowa  statutes  the  city  is  not  authorized  to  furnish 
lights  for  use  in  the  houses  or  stores  of  its  citizens,  but  is 
restricted  to  furnishing  lights  for  its  streets  and  public 
places,  says: 

"It  has  been  the  uniform  rule  that  a  city,  in  erecting  gas 
works,  is  not  limited  to  furnishing  gas  or  water  for  use  only 
upon  the  streets  and  other  public  places  of  the  city,  but 
may  furnish  the  same  for  private  use,  and  the  statutes  of 
Iowa  now  place  electric  light  plants  in  the  same  category.'* 

The  point  now  under  consideration,  as  to  whether,  prior 
to  said  statute  of  April,  1888,  an  incorporated  city  in  Iowa 
had  legislative  authority  to  make  the  grant  or  franchise 
attempted  in  this  Ordinance  No.  129,  is  of  great  and  wide 
reaching  importance  in  Iowa;  for  the  statutes  of  the  State 
prior  to  April,  1888,  confer  no  express  legislative  authority 
on  cities  to  grant  franchises  to  gas  companies.  And  a 
holding  adverse  to  such  municipal  franchise  to  electric 
light  companies  would  prove  equally  disastrous  to  gas 
companies.  Is  it  possible  that  the  numerous  gas  companies 
within  the  State,  organized  before  April,  1888,  and  taking 
what  were  then  believed  to  be,  and  relied  upon  as  being, 
franchises  from  different  cities  of  the  State,  hold  merely 
municipal  licenses,  which  are  revocable  at  the  pleasure  of 
the  councils  of  these  different  cities?  Hundreds  of  thous- 
ands of  dollars  have  been  invested,  in  some  of  these' cities, 
in  constructing  and  extending  gas  works  and  electric 
plants.  Can  it  be  that  these  vast  financial  interests  are  so 
situated  that  merely  by  a  repealing  ordinance,  and  notice 
to  the  companies  interested,  requiring  them  to  vacate  the 
streets  of  the  city,  those  plants  and  works  may  be  thus 
destroyed?  Manifestly,  the  value  of  a  gas  plant  largely 
consists  in  its  gas  mains  buried  in  the  streets,  and  which 
cannot  be  readily  removed.  If  the  city  may,  at  the 
pleasure  of  its  council,  terminate,  by  a  repealing  ordinance, 
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the  right  theretofore  given  to  use  the  streets,  and  thus 
make  further  use  of  the  streets  in  the  operation  of  the 
plant  a  nuisance,  those  plants,  with  their  large  capital, 
are  at  the  pleasure  and  mercy  of  the  city  council. 

Counsel  for  plaintiff  insist  that  the  court  may  take 
judicial  notice  that  in  most  of  the  older  and  larger  cities 
of  this  State  the  gas  and  electric  plants  therein  received, 
prior  to  April,  1888,  the  authority  or  permission,  on  which 
they  acted,  to  lay  their  pipes  or  erect  their  poles  and  wires 
in  the  streets  of  the  city,  and  that  if  it  were  permissible  to 
construe  the  force  and  effect  of  legislative  authority  dele- 
gated to  our  municipalities  by  the  construction  which  the 
cities  themselves  at  the  time  placed  thereon,  and  on  the 
strength  of  which  capital  had  been  invested  thereunder, 
the  question  under  consideration  might  be  quickly  decided. 
If  usage  could  determine  the  question,  it  might  be  readily 
determined.  But  mere  usage  will  not  here  avail  us. 
When  treating  on  usage  as  affecting  municipal  powers  and 
their  construction,  as  applied  in  the  United  States,  Judge 
Dillon  says  (section  92,  Mun.  Corp.  4th  ed.): 

**It  is  a  necessary  result  of  the  manner  in  which  our 
municipal  corporations  are  created,  viz.,  by  express  legisla- 
tive act,  wherein  their  powers  and  duties  are  wholly 
prescribed,  that  the  powers  themselves  cannot  be  added  to, 
enlarged  or  diminished  by  proof  of  usage." 

In  section  93  this  learned  writer  and  jurist  adds: 

*'But  general  and  long  continued  usage  is  not  without 
importance,  and  usage  of  this  character  may  be  resorted  to 
in  aid  of  a  proper  construction  of  the  charter  or  statute, 
but  no  further.  If  the  language  be  uncertain  or  doubtful, 
a  uniform,  long  established  and  unquestioned  usage  will 
be  regarded  by  the  courts  in  determining  the  mode  in 
which  powers  may  bo  exorcised,  and,  to  a  reasonable 
extent,  in  determining  the  scope  of  the  powers  themselves; 
but  usage  can  here  have  no  room  for  operation,  wbea  the 


24  Al^fERICAN  ELECTRICAL  CASES.       [vol.  6 

Levis  V.  City  of  Newton  and  Electric  Co. 

language  of  the  enactmoDt  is  plain,  and  the  legislative 
intent  is  clear  upon  the  face  of  it." 

And  Judge  Dillon  quotes  (section  93)  with  approval  from 
the  decision  of  Chief  Justice  Biglow  in  Hood  v.  Lynn,  1 
Allen,  103: 

**Abuses  of  power  and  violations  of  right  derive  no 
sanction  from  time  and  custom.  A  casual  or  occasional 
exercise  of  power  by  one  or  a  few  towns  will  not  constitute 
usage.  It  must  not  only  be  general  and  of  long  continu- 
ance; but,  what  is  more  important,  it  must  also  be  a 
custom  necessary  to  the  exercise  of  some  corporate  power, 
or  the  enjoyment  of  some  corporate  right. 

Counsel  for  plaintiff  have  cited  us  to  statutory  provisions 
which  are  urged  as  proof  that  the  legislative  branch  of  the 
State  regarded  municipal  corporations  within  Iowa  as 
having,  prior  to  April,  1888,  power  to  confer  franchises  in 
the  direction  attempted  in  said  Ordinance  No.  129.  Thus, 
in  chapter  89,  Acts  19th  Gen.  Assem.  (approved  March  15, 
1882),  it  is  provided  that: 

Cities  organized  under  the  general  incorporation  laws  of  the  State,  in 
addition  to  the  powers  now  granted  them,  shall  have  power :    .     .    . 

Section  8.  To  require  the  connection  from  gas  pipes,  water  pipes  and 
sewers  to  the  curb-lines  of  adjoining  property,  to  be  made  before  the  per- 
manent improvement  of  the  street  whereon  they  are  located,  and  to  regu- 
late the  making  of  such  connections  on  streets  already  improved,  and  to 
enforce  such  requirement  as  provided  by  law. 

The  argument  of  counsel  for  plaintiff  as  to  this  statute 
is,  substantially,  that  the  statutes  of  Iowa,  up  to  the  act 
of  April,  1888,  above  referred  to,  were  equally  silent  as  to 
municipal  power  to  grant  gas  and  to  gratit  electric  light 
franchises;  that  the  same  reasoning  employed  by  counsel 
for  defendants  which  would  hold  that  the  municipality 
was  without  power  to  grant  an  electric  light  franchise 
would  prove  the  same  lack  of  power  to  grant  a  gas 
franchise;  that,  in  this  respect,  gas  and  ^electric  light 
franchises  stand  on  the  same  footing;  therefore  whatever 
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shall  prove  that  cities  Id  Iowa  had,  previous  to  April,  1888, 
the  power  to  grant  gas  fraochises,  will  prove  as  well  their 
power,  under  the  Iowa  statutes,  to  grant  electric  light 
franchises.  In  the  same  connection,  counsel  for  plaintiff 
refer  to  chapter  116,  Laws  21st  Gen.  Assem.  Iowa  (approved 
April  9,  1886),  amending  chapter  89, 19th  Gen.  Assem.,  as 
follows: 

Sec.  8.  City  councils  of  all  cities  organized  under  the  general  incorpora- 
tion laws  and  special  charters  of  Iowa,  shall  have  power  to  require  the 
connections  from  gas  pipes,  steam-heating  pipes  and  sewers  to  the  curb 
line  of  adjacent  property  to  be  made  before  the  permanent  improvement 
of  the  street  whereon  they  are  located ;  and  to  regulate  the  making  of 
such  connections  on  streets  already  improved  ;  and  in  case  the  owners  of 
property  on  such  streets  shaU  fail  to  make  such  connections  within  the 
time  fixed  by  such  council,  they  may  cause  such  connections  to  be  made 
and  to  assess  against  the  property  in  front  of  which  such  connections  are 
made,  the  cost  and  expense  thereof. 

It  will  be  noticed  that  **steam  heating  pipes'*  are 
included  in  the  statute  just  quoted.  So  far  as  appears, 
this  is  the  first  statutory  recognition  in  Iowa  of  steam 
heating  pipes  laid  in  the  streets  of  cities.  And  the  logical 
application  of  defendants*  argument  would  place  the  steam 
heating  plants  in  the  different  Iowa  cities  in  the  same 
position  with  gas  and  electric  plants,  viz.,  that  the 
authority — prior  to  April,  1888 — from  the  city  council  to 
lay  these  pipes  in  the  streets,  or  erect  poles  and  string 
wires  thereon,  is  but  a  municipal  license,  revocable  at  the 
pleasure  of  the  council.  Counsel  for  plaintiff  also  refer  to 
chapters  1  and  16  of  the  Laws  of  the  22nd  General 
Assembly  of  Iowa.  These  chapters  were  enacted  at  the 
same  session  with  the  chapter  approved  April  9,  1888, 
above  referred  to,  wherein  express  power  is  given  cities  to 
establish  and  maintain  gas  and  electric  plants.  Chapter  1 
was  approved  the  same  day  (April  9th),  while  chapter  16 
was  approved  April  10th — the  day  following.  Chapter  1 
relates  to  and  creates  a  ** board  of  public  works"  for  cities 
of  the  first  class  (being  cities  of  over  15,000  inhabitants). 
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while  chapter  16  grants  additional  powers  to  cities  of  the 
first  class,  and  cities  of  the  second  class  having  over  7,000 
inhabitants.  The  provisions  of  neither  of  these  chapters 
apply  to  the  city  of  Newton.  But  the  chapters  may  be  of 
value  in  ascertaining  the  legislative  construction  of  existing 
general  statutes  (applying  equally  to  cities  of  the  first  and 
second  classes)  with  reference  to  the  power  of  cities  in 
Iowa  to  grant  authority  to  lay  gas  pipes  or  place  electric 
light  poles  and  wires  in  the  streets.  By  chapter  1  the 
board  of  public  works  is  required  (section  6)  **to  advertise 
for  bids  and  make  contracts  for  the  lighting  of  the  streets,'' 
etc.;  (section  9)  "to  take  especial  charge  of  the  construc- 
tion, repairing  and  superintendence  of  all  streets,  alleys, 

•  •     •     lamps  and  light  for  lighting  the  streets,  alleys,     . 

•  .  and  public  buildings  of  such  cities;"  (section  16) 
''to  superintend  the  laying  of  all  water,  gas  and  steam 
heating  mains  and  all  connections  therefor,  and  laying  of 
telephone,  telegraph  .  .  .  and  electric  wires  in  the 
manner  provided  by  the  ordinances  of  such  city.''  Chapter 
16  enacts  that  the  cities  therein  named,  "in  addition  to 
powers  now  granted,  shall  have  further  and  additional 
powers,  ...  to  regulate  telegraph,  .  .  .  electric 
light  .  .  .  and  other  electric  wires,  and  provide  the 
manner  in  which,  and  places  where,  the  same  shall  be 
placed,  upon,  along  or  under  the  streets  and  alleys  of  such 
city;  to  regulate  the  price  of  gas,  electric  light  •  .  . 
rates;  to  fix  charges  for  making  gas,  electric  light  •  •  • 
connections,"  etc.  Counsel  for  defendants  contend  that 
these  chapters  can  easily  be  construed  as  supplementing 
chapter  11.  But  the  diflSculty  is  that  if  this  view  is  taken, 
and  these  chapters  (1  and  16)  be  held  merely  to  supple- 
ment chapter  11,  and  not  to  apply  to  gas,  electric  and 
steam  heating  plants  occupying  or  using  the  streets  under 
authority  granted  prior  to  the  enactment  of  said  chapter 
11,  no  statutory  provisions  exist  which  authorize  Iowa 
cities  to  exercise  such  powers    with  regard  to  said  pre- 


UKTTED  STATES,  1896.  27 


Levis  V.  City  of  Newton  and  Electric  Co. 


viously  authorized  plants.  It  can  scarcely  be  assumed 
that  the  legislative  branch  of  the  State  intended  to  thus 
limit  the  exercise  of  these  regulating  powers  by  the  cities 
to  whom  they  are  granted,  while,  if  we  assume  that  the 
intention  was  to  empower  cities  to  exercise  such  powers 
towards  previously  as  well  as  subsequently  authorized 
plants,  there  is  involved  a  legislative  recognition  of  such 
previously  authorized  plants. 

Turning  now  to  the  judicial  branch  of  the  State,  counsel 
for  plaintiff  refer  us  to  decisions  of  the  Iowa  Supreme 
Court  which  are  claimed  to  construe  the  powers  held  pre- 
vious to  1888  by  cities  with  regard  to  granting  franchises 
to  gas  companies.  Des  Moines  Gas  Co.  v.  City  of  Des  Moines, 
44  Iowa,  505,  was  decided  in  1876.  The  defendant  city 
had,  by  ordinance  in  1864,  granted  to  plaintiff  gas  com- 
pany **the  exclusive  privilege  of  laying  pipes  for  the 
conveyance  of  gas  in  all  the  streets  and  alleys  in  the  city'' 
for  the  term  of  fifteen  years,  the  plaintiff  to  furnish  defend- 
ant gas  as  might  be  ordered  by  the  city  council,  for  $3  per 
1,000  feet.  In  1875  the  city  council  was  considering,  and 
about  to  pass,  an  ordinance  repealing  said  former 
ordinance,  and  contracting  with  others  than  plaintiff  to 
supply  the  city  with  gas.  An  injunction  was  sought  to 
restrain  the  city  council  from  passing  the  last-named 
ordinance.  The  question  before  the  court  is  declared 
(page  508)  to  be  "whether  the  courts  have  jurisdiction  or 
power  to  restrain  by  injunction,  under  the  circumstances 
above  stated,  the  passage  of  the  proposed  ordinance.'' 
The  Supreme  Court  quote,  as  the  sections  under  which  the 
council  passed  its  original  ordinance  granting  to  plaintiff 
company  authority  to  lay  its  pipes  in  the  streets  of  the  city, 
sections  464  and  482,  Code  above  copied.     The  court  then 

say: 

"It  will  be  readily  seen  the  city  had  ample  power  to 
pass  the  ordinance  under  which  plaintiff  claims,  and  that 
it  was  a  proper  exercise  of  corporate  authority,  unless  the 
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grant  of  the  exclusive  privilege  therein  contained  rendered 
it  void,  and  that  it  now  has  the  requisite  authority  to  pass 
the  ordinance  sought  to  be  enjoined,  unless  prohibited 
from  so  doing  by  reason  of  the  existence  of  the  former.'' 

The  decision  of  the  court,  denying  the  plaintiff's  right 
to  injunction,  is  based  on  other  grounds,  viz.,  that  a  court 
of  equity  may  not  enjoin  and  restrain  the  city  council 
from  passing  the  second  ordinance,  since  such  court  may 
not  interfere  with  the  legislative  rights  of  such  council. 
Yet  at  the  very  threshold  of  the  discussion  leading  to  the 
decision  the  Supreme  Court,  in  the  words  above  quoted, 
recognize  the  power  of  the  council  to  pass  an  ordinance 
granting  the  use  of  the  streets  by  the  gas  company  for  lay- 
ing its  mains,  erecting  its  lamp  posts,  etc.  Counsel  for 
defendants  insist  that  the  argument  thus  drawn  does  not 
apply  to  electric  light  plants,  even  if  it  be  held  applicable 
to  gas  plants,  since  the  latter  plant  is  no  substantial 
obstruction  to  the  free  use  of  the  streets,  while  the  poles 
and  wires  of  the  former  are  a  continuing  obstruction, 
affecting  the  public  and  abutting  property  owners.  This 
diflference  is  simply  one  of  degree,  and,  in  my  opinion, 
does  not  lessen  or  aflfect  the  power  of  the  city  to  grant  the 
authority.  Assuming  the  fact  stated  by  counsel  for 
plaintiff,  and  not  denied  by  counsel  for  defendants,  and  of 
which  the  court,  perhaps,  might  take  judicial  notice,  viz., 
that  prior  to  the  act  of  April  9,  1888,  expressly  giving 
power  to  city  councils  to  grant  authority  for  use  of  streets 
by  gas,  etc.,  plants,  many  gas  plants  had,  under  city  ordin- 
ances purporting  to  grant  such  authority,  been  built,  and 
millions  of  dollars  invested  in  plants  and  mains,  in  Iowa 
cities,  it  may  well  be  held  that  the  Iowa  statutes  relating 
to  legislative  delegation  of  power  to  cities  have  received 
such  legislative  and  judicial  construction  as  to  justify  the 
declaration  that  such  city  councils  had,  prior  to  1888, 
power  to  grant  franchises  to  gas  and  electric  light  com- 
panies to  use  the  streets  in  the  construction  and  operation 
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of  such  plants.  This  findiug  renders  unnecessary  any  con- 
sideration of  the  point  (urged  by  counsel  for  plaintiff,  but  on 
which  the  authorities  differ)  that  such  an  ordinance  could  be 
sustained  under  the  statutes  relating  to  the  police  powers 
of  the  cities. 

I  do  not  deem  it  necessary,  at  the  present  hearing  of 
application  for  temporary  injunction,  to  determine  whether 
the  franchise  granted  plaintiff  in  Ordinance  No.  129  is 
"permanent  and  perpetual,'*  as  expressed  therein.  This 
point  may  well  he  reserved  until  its  decision  becomes 
material  to  the  case.  But  counsel  for  defendants  insist 
that  the  ordinance  is  void,  as  being  beyond  the  power  of 
the  city  council,  because  it  purports  to  be  a  perpetual  and 
permanent  grant.  The  ordinance  does  not  purport  to 
convey  an  exclusive  franchise.  The  council  may,  without 
violation  of  the  terms  of  the  ordinance,  grant  like  authority 
to  as  many  other  electric  light  plants  as  it  may  desire. 
It  is  not  vulnerable,  therefore,  to  the  arguments  so  forcibly 
presented,  in  the  numerous  authorities  cited,  against  the 
validity  of  ordinances  wherein  the  grant  is  declared  by  its 
terms  to  bo  exclusive.  Assuming,  but  not  deciding,  that 
the  city  council  had  no  authority  to  grant  a  ''permanent 
and  perpetual"  franchise,  as  in  Ordinance  No.  129 
attempted,  is  the  ordinance  invalid  because  it  contains  a 
section  wherein  such  grant  is  declared  perpetual?  No 
attempt  is  made  in  said  ordinance  to  enter  into  perpetual 
contract  with  the  city  for  lighting  its  streets,  etc.  It  may 
b^  assumed  that  such  contract  would  be  invalid.  The 
ordinance,  as  to  time  limit,  only  declares  that  Vaughn  and 
assigns  shall  have**permanent  and  perpetual''  right  to  use 
tho  streets  of  the  city  so  far  as  necessary  and  proper  for 
construction  and  operation  of  its  plant.  No  constitutional 
or  statutT'ry  provision  of  this  State  bearing  on  the  point 
under  consideration  is  called  to  our  notice.  No  decision  of 
the  Supreme  Court  of  Iowa  is  cited  as  directly  in  point. 
The  validity  or  invalidity  of  the  ordinance  as  to  this  point 
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18  largely,  if  not  entirely,  a  matter  of  local  law.  We  may, 
perhaps,  derive  assistance  from  some  of  the  cases  cited. 
In  Des  Moines  Gas  Co.  v.  City  of  Des  Moines,  44  Iowa, 
505,  the  court  expressly  decline  to  determine  whether,  as 
claimed  by  defendant's  counsel,  the  ordinance  granting 
franchise  to  the  gas  company  was  void  because  of  the 
exclusive  privilege  therein  granted.  In  Des  Moines  St.  R. 
Co.  V.  Des  Moines  B.  O.  St.  Ry.  Co.,  73  Iowa,  513,  the 
court  had  under  consideration  an  ordinance  wherein,  having 
granted  authority  to  plaintiff  to  lay  its  tracks  in  the  streets, 
etc.,  the  ordinance  further  provided,  "The  right  herein 
granted  to  said  company  shall  be  exclusive  for  thirty 
years,"  which  provision  the  court  declare  (page  517), 
is  the  same  as  if  it  read,  "The  right  herein  granted  to 
said  company  to  operate  said  railway  shall  be  exclusive  of 
other  street  railways,"  etc.  Having  considered  the 
impossibility  of  foreseeing  the  future  growth  and  wants  of 
a  city,  and  of  predicting  the  same  with  reasonable  approxi- 
mation, except  for  a  limited  time,  the  court  declare  (page 
520): 

"From  this  we  are  inclined  to  think  it  follows  that  an 
ordinance  providing  for  an  exclusive  right  in  perpetuity, 
however  necessary  it  might  be  to  contract  for  the  service 
involved  in  the  exercise  of  the  right,  would  be  unreason- 
able, and  might  be  declared  void." 

The  conclusion  reached  by  the  court  is  announced  (page 
521): 

"Our  holding  is  that  under  our  statute,  which  empowers 
cities  to  authorize  or  forbid  the  laying  down  of  a  street 
railway  track,  a  city  council  may  make  a  reasonable  pro- 
vision by  contract  for  present  and  future  street  railway 
service,  and  may  secure  the  company  contracted  with 
against  the  impairment  of  its  profits  for  a  limited  time,  if 
a  larger  and  better  or  more  immediate  service  can  be  thus 
obtained." 
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Qrant  v.  City  of  Davenport,  36  Iowa,  396,  was  a  case 
wherein  certain  taxpayers  of  said  city  sought  to  restrain 
the  city  from  carrying  into  effect  a  city  ordinance  which, 
among  other  provisions,  purported  to  give  a  water  com- 
pany the  exclusive  right  for  25  years,  and  thereafter  an 
equal  right  with  all  others,  of  supplying  the  citizens  of 
sail  city  with  water.  There  appears  no  limitation  as  to 
time.  With  reference  to  the  objection  urged  against  the 
validity  of  the  ordinance,  that  it  granted  exclusive  rights, 
the  court  declare  (page  406): 

**If  any  other  person  or  company  shall  hereafter  claim 
the  right  to  lay  down  water  pipes  in  the  streets,  he  or  it 
may  then  contest  the  validity  of  the  exclusive  privilege  to 
do  80,  granted  by  the  ordinance  to  this  water  company. 
Until  such  a  controversy  arises,  it  is  neither  necessary  nor 
proper  for  us  to  decide  it.'* 

Dodge  v.  City  of  Council  Bluffs,  57  Iowa,  560,  was 
heard  on  demurrer  to  the  bill.  Plaintiffs  were  tax- 
payers of  said  city,  and  sought  to  restrain  the  city  from 
carrying  into  effect  an  ordinance  which  was  claimed  to  be 
void  because,  among  other  reasons,  it  granted  **the  exclu- 
sive privilege  of  laying  pipes  under  the  streets  and  alleys 
of  the  city,  and  of  supplying  the  city  and  its  inhabitants 
with  water  for  fire  protection,  for  manufacturing  purposes 
and  domestic  use,"  to  a  water  company,  and  bound  the 
city  for  payment  of  money  as  water  rental.  It  will  be 
noticed  that  this  ordinance  purports  to  grant  an  exclusive 
right  without  limitation  as  to  time.  With  reference  to  the 
claim  that  the  ordinance  was  void  because  granting  exclu- 
sive rights,  the  court  say  (page  566). 

**The  ordinance  purports  to  grant  an  exclusive  right. 
Whether  it  was  competent  for  the  city  to  grant  such  right, 
we  need  not  determine.  If  we  should  conclude  it  was  not, 
it  is  manifest  that  the  ordinance  would  not  be  void.  It 
would  result  merely  that  the  right  granted  is  not  exclu- 
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sivo,   and  plaintiffs,  as  mere  taxpayers,  cannot  raise  that 
question." 

In  City  of  Waterloo  v.  Waterloo  Street  Ry.  Co.,  71  Iowa, 
193,  the  ordinance  granted  the  railway  company  the 
exclusive  right  for  30  years  to  lay  its  tracks  over  the 
streets  of  the  city.  After  defendant  had  begun  the 
operation  of  its  railway,  it  began  to  lay  its  track  in 
Jefferson  street,  whereupon  the  city  council  passed  an 
ordinance  repealing  the  original  ordinance,  and  regranting, 
by  ordinance,  the  right  to  defendant  for  its  railway  on  the 
streets  already  occupied  by  it.  The  city  now  sought  to 
enjoin  the  railway  from  continuing  to  lay  its  track  in 
JeflFerson  street.     The  court  say  (page  195): 

** Counsel  contend,  however,  that  the  grant  was  invalid, 
for  the  [reason  that  the  city  had  no  power  to  give  the 
defendants  an  exclusive  privilege  to  use  the  street.  But, 
if  these  premises  were  conceded,  it  would  follow  only  that 
the  city,  notwithstanding  the  grant  to  defendant,  might 
lawfully  confer  the  same  privileges  upon  others,  and  not 
that  the  grant  of  the  privilege  to  it  did  not  confer  upon  it 
the  right  to  use  the  street  for  the  purpose  intended.'* 

The  general  rule  applicable  to  statutes  and  ordinances  is 
not  disputed,  to  the  eflfect  that  if  a  part  thereof  is  void  the 
remainder  is  void  if  such  remainder  is  so  connected  with 
the  void  part  as  not  to  be  capable  of  separation  therefrom, 
and  of  standing  by  itself  as  valid.  As  was  said  in  Santo 
v.  State,  2  Iowa,  165,  205: 

**An  act  void  in  part  is  not  necessarily  void  for  the 
whole.  If  sufficient  remains  to  effect  its  object,  without 
the  aid  of  the  invalid  portion,  the  latter  only  shall  be 
rejected,  and  the  former  shall  stand." 

In  the  same  case  Chief  Justice  Wright,  in  his  dissenting 
opinion,  says  (page  224)  with  reference  to  constitutional 
provisions  being  upheld  where  a  part  of  the  statute  ij 
declared  unconstitutional: 
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**But  not  so  where  the  void  provisions  are  vital  to  the 
execution  of  such  as  are  unconstitutional.'' 

Cooley,  Const.  Lim.  (4th  ed.)  215,  quoted  approvingly 
in  Drady  v.  Railway  Co.,  57  Iowa,  393,  407,  states: 

'"Where  a  part  of  a  statute  is  unconstitutional,  that  fact 
does  not  authorize  the  courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected  in  subject 
matter,  depending  on  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  Legislature  would 
have  passed  the  one  without  the  other.  The  constitutional 
and  unconstitutional  provisions  may  be  even  contained  in 
the  same  section,  and  yet  be  perfectly  distinct  and  separ- 
able, so  that  the  first  may  stand,  though  the  last  fall." 

In  Poindexter  v.  Greenhow,  114  U.  S.  270,  304,  the 
court  announce  that: 

"'It  is  undoubtedly  true  that  there  may  be  cases  where 
one  part  of  a  statute  may  be  enforced  as  constitutional, 
and  another  declared  inoperative  and  void  because  uncon- 
stitutional; but  these  are  cases  where  the  parts  are  so 
distinctly  separable  that  each  can  stand  alone  and  where  the 
court  is  able  to  see  and  declare  that  the  intention  of  the 
Legislature  was  that  the  part  pronounced  valid  should  be 
enforceable,  even  though  the  other  part  should  fall." 

In  Presser  v.  Illinois,  116  U.  S.  252,  263,  the  court 
say: 

"For  it  is  a  settled  rule  *that  statutes  that  are  consti- 
tutional in  part  only  will  be  upheld  so  far  as  they  are  not  in 
conflict  with  the  Constitution,  provided  the  allowed  and 
prohibited  parts  are  separable.'  " 

And  see   Unity  v.  Burrage,  103  U.  S.  457. 

If  that  section  of  Ordinance  No.  129  which  declares  the 
authority  therein  granted  is  ''permanent  and  perpetual"  be 
held  void,  yet  the  remainder  of  the  ordinance  is  not 
thereby  rendered  invalid. 
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The  further  objection  is  urged  by  counsel  for  the  defend- 
ants that  the  ordinance  does  not  purport  to  grant  to 
Vaughn  and  his  assigns  the  use  of  the  streets  for  public 
purposes,  and  that  the  city  council  is  without  power  to 
authorize  a  continuing  use  of  the  streets  for  private 
purposes.  There  can  be  no  diflference  of  opinion  as  to  ihe 
latter  branch  of  the  objection,  under  the  holdings  of  the 
Supreme  Court  of  Iowa.  Heath  v.  Railway  Co.,  61  Iowa 
11,  18.  But  the  ordinance  in  question  does  not 
expressly  purport  to  grant  authority  to  use  the  streets 
of  the  city  for  mere  private  purposes.  While  the  cases 
are  not  uniform  in  their  holdings,  the  great  weight  of 
authority  seems  to  sustain  the  position  that  the  furnishing 
of  light  to  citizens  generally  is  a  suflScient  public  use  to 
sustain  the  grant  of  the  right  to  use  the  streets  for  opera- 
tion of  the  plant  furnishing  such  light.  It  is,  however, 
contended  by  defendants  that  we  are  restricted  to  the 
ordinance  itself,  in  determining  whether  the  grant  therein 
is  for  public  or  private  use,  and  that  since  the  bill  discloses 
that  at  the  passage  of  the  ordinance  the  city  was  lighted 
under  contract  then  in  force  with  another  electric  light 
company,  so  that  thereby  such  public  use  under  ordinance 
is  negatived,  the  silence  of  the  ordinance  as  to  public 
lighting,  under  the  strict  construction  applicable  thereto, 
compels  the  holding  that  the  grant  therein  is  for  private 
use,  and  the  grant  therefore  invalid.  I  must  decline  to 
accept  this  reasoning.  Prima  facie,  a  court  must  accept 
a  statute  or  ordinance  as  properly  enacted  and  authorized. 
If  the  ordinance  is  capable  of  two  constructions,  one  of 
which  upholds  while  the  other  overthrows  its  validity,  the 
court  must  accept  that  which  upholds.  At  least  that  much 
is  due  from  the  judicial  to  the  legislative  branch,  be  the 
latter  the  State  or  city  legislative  body.  So  here.  If  the 
ordinance  itself  does  not  disclose  whether  the  use  of  the 
streets  is  for  public  or  private  purposes,  and  if  the  use 
therein  granted  may  be  for  either  of  these  purposes,  the 
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ordinance  being  valid  in   the  one  case  and  invalid  in  the 
other,  the  court  may  not  assume  that  the  council  did  what 
it  had  no  authority  to  do,  and  enacted  a  void  ordinance. 
The  court  will  assume  the  contrary.      In  so  doing,   and 
awaiting  evidence  as  to  the  fact  of  such  use,  the  court  is 
not  violating  any  rule  of  evidence  which  forbids  the  receipt 
of  oral  testimony  to  alter  or  modify  a  written  contract. 
The  bill  avers  that  the  electric  light  company  is  supply- 
ing the  citizens  with  lighting,  and  that  within  a  year  from 
the  passage  of  said  ordinance,  and  continuously  since  it 
has   been  thus  engaged.       The   poles  and  wires    of  the 
electric  light  company  may  be  for  public  use,  even  though 
not  transmitting  electricity  for  lighting  of  the  streets  and 
public  places  of  the  city,  but  merely  for  lighting  houses 
and  stores  of  the  citizens.     In     City  of  St.  Louis  w.  W. 
V.  Tel.  Co.,  149  U.  S.  465,  471,   the  Supreme  Court  cite 
approvingly   the  decisions    holding  that  the    use  of  the 
streets  for  telephone  poles  is  not  a  private  use,  and  declare 
that  ** telegraph  poles  stand  on  the  same  footing.*'     Not 
deciding  this  point,  however,  as  to  the  use  of  the  streets  by 
the  electric  light  company  under  said  ordinance,  I  leave 
this  question  for  consideration  in  the   further  progress  of 
this  case. 

Counsel  for  defendant  contend  that  Ordinance  No.  129  is 
repealed  by  the  subsequent  Ordinance  No.   211.     If  the 
former  ordinance  granted  permission  only — a  mere  license — 
to  use  the  streets,  the  right  of  the  city  to  repeal  the  ordin- 
ance   must    be    sustained,    under     the     holdings    of  the 
Supreme  Court  of  Iowa.      City  of  Burlington  v.  Burlington 
St.  Ry.  Co, J  49  Iowa,  144;  Emerson  v.  Babcock,  66  Iowa, 
258;    Town  of  Spencer  y,    Andrew,  82  Iowa,  14.     Whether 
such  right,  when  it  exists,  can  be  exercised  in  the  man- 
ner attempted    by  Ordinance  No.   211,   it    is    not  neces- 
sary   now    to    determine.      This    last-named    ordinance 
announces    no   reasons    for    such    repeal,  and    no    good 
reasons      are      shown     why      such      repeal,      effecting 
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such  serious  injury  to,  and  substantially  destroying,  plain- 
tiflf's  security,  ^is  necessary  or  proper.  The  controlling 
motives  which  caused  its  enactment  are  only  left  to  be 
inferred  from  the  allegations  of  the  bill.  We  may  not 
deny  to  the  city  whatever  supervision  and  control  belong 
to  it  in  the  complete  and  legitimate  exercise  of  its  police 
powers.  It  is  not  necessary  at  this  time  to  attempt  to 
define  the  extent  of  such  supervision  and  control.  But  the 
words  of  the  Supreme  Court  of  Iowa  in  City  of  Burlington 
V.  Burlington  St.  Ry.  Co.,  supra,  are  pertinent  to  the  case, 
as  thus  far  presented:  ''This  police  authority  is  not  a 
despotic  power  that  may  be  exercised  without  a  sufficient 
public  purpose."  Having  arrived  at  the  conclusion  that 
the  city  had  the  power  to  grant  the  authority  conferred  in 
Ordinance  No.  129  to  use  its  streets,  this  necessitates  the 
holding  that  such  ordinance  granted  more  than  a  mero 
license  for  said  use. 

It  will  be  noticed  that  the  city  inserted  in  Ordinance  No. 
129  no  reservation  or  right  to  change  or  repeal  that  ordin- 
ance. And  counsel  cite  us  to  no  constitutional  or  statutory 
provision  authorizing  the  city  council  thus  materially  to 
change  or  repeal  such  ordinance,  where  the  ordinance  has 
not  reserved  to  the  city  such  right,  while  the  cases  in  Iowa 
and  elsewhere  are  numerous  which  declare  the  rule  to  bo 
adverse  to  the  power  of  the  city  to  thus  materially  change 
or  modify  in  the  absence  of  any  such  reserved  right. 

That  the  General  Assembly  of  Iowa  have  the  right  to 
amend,  abridge  or  repeal  the  franchise  granted  in  Ordin- 
ance No.  129,  under  the  sweeping  provisions  of  section 
1090,  Code  Iowa,  is  conceded  by  counsel  for  the  plaintiff. 
But  that  body  has  not  exercised  that  right,  nor  attempted, 
if  such  were  possible,  the  delegation  of  that  right  to  tho 
defendant  city.  Whether  even  the  legislative  branch  of 
the  State  could  so  abridge  or  repeal  such  franchise  as 
83riously  to  impair  or  destroy  the  security  held  by  plaintiff 
need  not  now  be  considered.     Having  arrived  at  the  con- 
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elusion  that  said  Ordinance  No.  129  conferred  a  valid 
franchise,  I  find  it  unnecessary  to  determine  whether  what 
is  claimed  to  be  subsequent  ratification  by  the  city  could 
have  any  effect  in  validating  such  ordinance,  if  originally 
invalid. 

The  importance  of  the  questions  submitted  has  seemed 
to  justify  this  lengthy  consideration  given  them.  The 
conclusions  reached  readily  affect  numerous  franchises  in 
Iowa  whose  investments  reach  into  millions  of  dollars.  I 
greatly  regret  that  the  necessity  for  speedy  determination 
of  the  pending  application,  and  the  press  of  other  oflBcial 
duties,  have  prevented  a  clearer  and  more  satisfactory  pre- 
sentation of  the  reasons  impelling  me  to  the  conclusions 
reached.  Counsel  upon  either  side  have  favored  the  court, 
in  oral  argument  and  briefs,  with  a  full  and  able  presenta- 
tion of  reasoning  and  authority.  All  the  cases  cited  have 
been  examined.  The  present  hearing  is  simply  to  deter- 
mine whether  there  exists  such  necessity  as  to  induce  and 
justify  the  restraining  powers  of  this  court  pending  the 
bearing  of  the  case.  On  the  one  hand,  no  substantial 
injury  can  be  done  to  the  defendant  city  or  its  citizens  if 
attempted  enforcement  of  the  repealing  ordinance  be  stayed 
during  such  hearing,  while,  on  the  other  hand,  if  the 
repealing  ordinance  be  enforced,  and  the  poles  and  wires 
of  the  defendant  electric  company  be  removed  from  its 
streets  by  the  city,  as  by  said  ordinance  directed,  not  only 
will  the  business  of  such  company  be  most  seriously  inter- 
rupted pending  such  hearing,  and  plaintiff's  security 
disastrously  aflfected,  but  if  the  final  decree  be  for  plaintiff 
herein,  such  decree  would  find  such  irreparable  injury  to 
have  occurred  to  the  electric  plant  as  that,  in  efifect,  the 
decree^  would  become  inoperative.  Under  the  circum- 
stances, had  my  mind  arrived  with  less  positiveness — even 
with  some  hesitation — at  the  general  conclusion  reached, 
the  circumstances  might  have  induced  me  to  grant  the 
temporary  injunction.     Let  a  temporary  writ  of  injunction 
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issue  as  prayed  in  petition,  upon  plaintiff  filing  due  bond, 
in  the  penal  sum  of  $2,000,  with  sureties  to  the  approval 
of  the  clerk  of  this  court.  To  all  of  which  the  defendants 
severally  except. 


NoTB.~See  note  to  Orand  Av,  By.  Co.  v.  PeopZe*«  By,  Co.^  po9i» 


The  Village  op  Hempstead,  Respondent,  v.  Ball  Elec- 
tric Light  Company,  Appellant. 

N,  Y.  Supreme  Court,  Appellate  Division^  Second  Dept.,  October ,  1896, 

(9  App.  Div.  48.) 

Elbctbio  lioht  fixtures  obstructino  HianwAY— Power  of  municipal 

authorities. 

A  corporation  which  has  availed  itself  of  municipal  permission  to  place 
and  operate  an  electrio  light  plant  in  a  highway,  upon  its  express  agree- 
ment to  furnish  light  to  the  municipality,  cannot  lawfully  insist  on 
maintaining  its  structures  after  it  has  refused  to  perform  its  contract. 
Under  such  circumstances  the  disused  fixtures  are  unlawful  obstructions 
which  it  is  the  duty  of  the  corporation  to  remove. 

Under  the  Highway  Law  and  the  Village  Law,  an  action  to  compel  the 
removal  of  such  unlawful  obstructions  may  be  maintained  by  the  trus- 
tees of  an  incorporated  village. 

Appeal  from  judgment  of  Supreme  Court,  Queens 
county,  requiring  the  removal  of  all  the  defendant's  poles, 
wires  and  electric  lamps  from  the  streets  of  the  village  of 
Hempstead. 

Van  Vechten  &  Delavan,  for  appellant. 
Weller  &  Davidson,  for  respondent. 

• 

WiLLARD  Bartlett,  J.  I  The  purpose  of  this  action  was 
to  procure  the  removal  from  the  streets  of  the  village  of 
Hempstead  of  certain  poles,  wires  and  lamps  placed  therein 
by  the  defendant,  in  order  to  furnish  electric  light  to  the 


NEW  YORK,  1896.  89 


Village  of  Hempstead  ▼.  Eleotrio  Light  Co. 


village.  By  the  terms  of  a  contract  made  in  August,  1892, 
between  the  parties  to  this  action,  the  Ball  Electric 
Light  Company  undertook  to  erect  in  the  village  an  elec* 
trie  light  plant  and  furnish  certain  arc  and  incandescent 
lights  without  unnecessary  interruption  for  five  years  from 
October  15,  1892,  for  which  it  was  to  receive  a  stipulated 
compensation.  The  village  was  lighted,  under  this  agree- 
ment, up  to  the  end  of  July,  1894,  when  the  defendant 
ceased  furnishing  lights,  on  the  ground  that  the  paper 
already  mentioned,  purporting  to  be  a  contract,  was  absolu- 
tely null  and  void.  Since  that  time,  the  poles,  wires  and 
lamps  of  the  defendant  in  the  village  streets  have  been 
wholly  disused  for  illuminating  purposes,  and  the  defend- 
ant, although  duly  requested  so  to  do,  has  neglected  to 
remove  them.  The  present  action  was  instituted  by  the 
trustees  of  the  village,  in  its  name,  to  compel  their 
removal  on  the  ground  that  they  constitute  an  unlawful 
obstruction  in  the  highway,  amounting  to  a  public  nuisance. 
The  plaintiff  prevailed  upon  the  trial  at  Special  Term.  The 
defendant,  in  asking  this  court  to  reverse  the  judgment, 
relies  upon  two  main  grounds:  First.  That  the  acts  com- 
plained of  do  not  constitute  a  nuisance,  and,  second,  that 
an  action  to  abate  a  nuisance  cannot  be  maintained  by 
this  plaintiff,  but  if  maintainable  in  equity  at  all,  must  be 
in  a  suit  instituted  upon  the  relation  of  the  attorney- 
general  or  in  the  name  of  the  People  of  the  State. 

The  cases  cited  in  behalf  of  the  appellant  in  support  of 
the  proposition  that  the  acts  complained  of  do  not  con- 
stitute a  nuisance,  so  far  as  they  relate  to  telegraph  poles 
or  poles  for  electric  lighting,  apply  only  to  such  structures 
when  placed  in  the  public  streets  or  highways  by  legisla- 
tive authority,  and  when  used  for  the  purposes  for  which 
they  were  intended.  They  afford  no  sanction  whatever 
to  the  idea  that  a  corporation  which  has  availed  itself  of 
the  permission  of  the  municipal  authorities  to  occupy  a 
portion   of  the  highway  with  an  electric  lighting  plant. 
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upon  its  express  undertaking  to  furnish  the  municipality 
with  light,  can  lawfully  insist  upon  maintaining  the 
structures  which  it  has  thus  erected  after  it  has  absolutely 
refused  to  fulfil  its  contract  and  supply  the  light.  We 
entertain  no  doubt  whatever  that  under  such  circumstances 
the  disused  poles,  wires  and  lamps  constitute  unlawful 
obstructions  which  it  is  the  duty  of  the  corporation  to 
remove. 

As  to  the  second  point,  the  respondent  recognizes  the 
authority  of  Rozell  v.  Andrews  (103  N.  Y.  151),  and  con- 
cedes that  such  an  action  as  this  could  not  have  been 
maintained  by  the  village  trustees,  in  the  name  of  the 
village,  prior  to  the  enactment  of  the  Highway  Law 
(Chap.  568,  Laws  of  1890).  Section  15  of  the  Highway 
Law  provides  as  follows: 

Crommissioners  of  highways  may  bring  an  action  in  the  name  of  the 
town  against  any  person  or  corporation  to  sustain  the  rights  of  the  public 
in  and  to  any  highway  in  the  town,  and  to  enforce  the  performance  of  any 
duty  enjoined  upon  any  person  or  corporation  in  relation  thereto,  and  to 
recover  any  damages  sustained  or  suffered,  or  expenses  incurred,  by  such 
town  in  consequence  of  any  act  or  omission  of  any  such  person  or  corpora- 
tion in  violation  of  any  law  or  contract  in  relation  to  such  highway. 

The  Village  Law  (Chap.  291,  Laws  of  1870,  title  7,  sec. 
1,  as  amended  by  Chap.  870,  Laws  of  1871)  declares  that 

A  yiUage  incorporated  under  this  act  shall  constitute  a  separate  high- 
way district  within  its  corporate  limits  exempt  from  the  superintendence 
of  any  one  except  the  board  of  trustees,  who  shaU  be  commissioners  of 
highways  in  and  for  such  Tillage,  and  shall  have  all  the  powers  of  commis- 
sioners of  highways  of  towns  in  this  State,  subject  to  this  act. 

We  think  these  two  enactments,  taken  together,  author- 
ize the  maintenance  of  an  action  by  the  trustees  of  an 
incorporated  village  to  compel  the  removal  of  an  unlawful 
obstruction  on  the  highway  which  constitutes  a  nuisance. 
The  grant  of  power  to  commissioners  of  highways,  in 
section  15  of  the  Highway  Law,  is  very  broad,  and,  under 
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the  provisions  which  we  have  quoted  from  the  Village 
Law,  the  board  of  trustees  are  expressly  declared  to  be 
commissioners  of  highways  for  the  village,  with  all  the 
powers  of  commissioners  of  highways  of  towns.  The 
phrase  '"subject  to  this  act/'  in  the  Village  Law,  does  not 
seem  to  be  a  limitation  which  has  any  bearing  upon  this 
question. 

As  to  the  suggestion  that  the  proper  remedy  is  either  by 
indictment  or  by  an  action  instituted  on  the  relation  of  the 
attorney-general  in  the  name  of  the  People,  it  is  suffi- 
cient to  quote  what  was  said  by  Marvin,  J.,  in  the  case  of 
GHffiih  V.  McCullum  (46  Barb.  561-569),  referred  to  with 
approval  by  the  Court  of  Appeals  in  Lawton  v.  Steele  (119 
N.  Y.  226-238):  "That  which  is  exclusively  a  common  or 
public  nuisance  cannot  lawfully  be  abated  by  the  private 
act  of  individuals.  The  remedy  is  an  indictment,  a  crim- 
inal prosecution ;  unless  some  other  remedy  has  been  provided 
by  statute  as  in  the  case  in  some  of  our  city  and  village  a^ts  of 
incorporation.^'  Here  some  other  remedy  has  been  provided 
for  by  statute,  as  appears  from  the  provisions  of  the  High- 
way Law  and  the  Village  Law,  to  which  reference  has 
been  made.     (See  6  App.  Div.  610.) 

We  may  add  that  the  right  of  the  trustees  of  a  village 
to  maintain  an  equitable  action,  to  restrain  unlawful  inter- 
ference with  a  village  highway,  has  already  been  upheld 
by  this  court  in  the  case  of  The  Town  of  North  Hempstead  v. 
Gallagher^  in  which  the  judgment  was  affirmed  without  an 
opinion  at  the  June  term.     (See  6  App.  Div.  610.) 

The  judgment  of  the  Special  Term  should  be  affirmed^ 
with  costs. 

AU  concurred. 

Judgment  affirmed,  with  costs. 


Non.— See  note  to  Grand  Av.  By,  Co.  ▼.  People's  Ry.  Co.,  post. 
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State  (Cape  May,  Delaware  Bay  <fe  Sewell's  Point  R. 
Co.,  Pros.)  V.  City  of  Cape  May  et  al. 

New  Jersey  Supreme  Court,  NovemJber  6, 1896, 
Electric  street  railway— Municipal  control. 

(Head-note  by  the  court): 

It  is  within  the  authority  of  a  city,  under  its  police  power,  to  regulate  the 
use  of  the  public  streets,  to  enact  an  ordinance  limiting  the  rate  of  speed 
at  which  electric  trolley  cars  of  a  street  railway  for  the  carriage  of  pas- 
sengers may  be  operated  in  such  streets. 

The  ordinance  will  not  be  satisfied  unless  it  be  an  unreasonable  interfer- 
ence with  the  franchise  or  privilege  conferred  upon  the  street  railway* 

Certiorari  to  review  an  ordinance. 

E.  A.  Armstrong^  for  prosecutor. 

2).  /.  Pancoast^  for  defendants. 

LippiNcoTT,  J. :  At  a  meeting  of  the  city  council  of  the 
city  of  Cape  May,  held  on  July  9,  1895,  the  following 
ordinance  was  adopted,  to  wit: 

An  ordinance  regulating  the  speed  of  passenger  cars,  operated  by  troUey 
or  electric  power,  in  the  streets  of  the  city  of  Cape  May. 

Section  1.  Be  it  ordained  and  enacted  by  the  inhabitants  of  the  city  of 
Cape  May,  in  council  assembled,  and  it  is  hereby  enacted  by  the  authority 
of  the  same,  that  hereafter  aU  passenger  cars  operated  by  trolley  or  elec- 
tric power  within  the  limits  of  the  city  of  Cape  May  shaU  not  run  at  a 
speed  greater  than  six  miles  per  hour  within  said  city  limits. 

Sec.  2.  And  it  is  further  ordained  and  enacted  by  the  authority  afore- 
said, that  every  person  or  corporation  offending  against  the  provisioiLs  of 
aid  ordinance  shall  be  subject  to  and  be  liable  to  pay  a  penalty  of  thirty 
dollars  for  each  and  every  violation  of  the  same. 

Sec.  8.  And  be  it  further  ordained  and  enacted  that  this  ordinanoe  shaU 
take  effect  immediately. 

The  writ  of  certiorari  in  this  case  is  sued  out  to  review 
the  legality  of  this  ordinance.  For  the  statutes  under 
which    the  prosecutor  was  organized   as    a  corporation. 
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state  v.  City  of  Cape  May  et  al. 


reference  may  be  made  to  the  case  of  Cape  May,  D.  B.  & 

S,  P.  R.  Co,  V.  City  of  Cape  May  (N.  J.  Sup.),  34  Atl.  397. 

It  is  operating  in  the  streets  of  the  city  of  Cape  May  as  an 

electric  street  railway.       This  ordinance,   so  far  as  the 

procedure  of  the  city   council  of  the  city  of  Cape  May  is 

concerned,  was  passed  in  the  manner  prescribed  by  the 

charter  of  the  city.     The  only  reason  of  certiorari  worthy 

of  serious   consideration  is  that  the  city  council  is  without 

legal  power  to  pass  an  ordinance  of  this  character,  afifect- 

ing  the  prosecutor,  which  is  a  trolley  or  electric  street 

railway  constructed  and  operated  in  the  streets  of  that  city ; 

or,  in  other  words,  it  is  not  within  the  power  of  the  city 

to  regulate,  by  ordinance,  the  speed  at  which  cars  may  be 

run  through  the  streets  of  that  city. 

The  charter  of  the  city  of  Cape  May  (Pub.  Laws  1875, 
p.  206,  sees.  19,  20)  authorizes  the  city  council  to  pass 
ordinances 

To  reg^alate  the  streets  and  prescribe  the  manner  in  which  corporations 
and  persons  shall  exercise  any  privilege  granted  to  them  in  the  use  of  the 
same ;  to  prevent  immoderate  driving  or  riding  in  the  streets ;  and  to 
regulate  the  running  of  locomotive  engines  and  railroad  cars  therein ;  also 
to  provide  by  ordinance  for  the  protection  of  persons  and  property. 

Section  44  of  an  act  for  the  incorporation  of  street  rail- 
way companies,  and  to  regulate  the  same,  approved  April 
6,  1886  (Gen.  St.  p.  3219)  provides  that  the  board  of 
aldermen,  common  council  or  township  committee,  may, 
from  time  to  time,  establish  such  reasonable  regulations 
as  to  the  rate  of  speed  and  mode  of  the  use  of  the  track  as 
the  interest  and  convenience  of  the  public  may  require, 
and  enforce  the  same  by  lawful  penalties.  I  think  that, 
under  the  statutes,  there  can  be  no  question  of  the  power 
of  the  city  council  to  pass  the  ordinance  in  question.  It 
is  the  exercise  of  a  police  power,  if  without  express 
authority  of  the  charter  of  the  city,  yet  it  can  be  implied 
from  the  power  in  the  public  interest  to  regulate  the  use  of 
the  streets  of  the  city.     In  the  case  of  Consolidated  Tract. 
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Co.  V.  City  of  Elizabeth  (N.   J.   Sup.),   34  Atl.    146,    Mr. 
Justice  Depub  declares  the  general  principle  to  be  that 
''the    power  of    a  municipality   bj    ordinance    to    make 
reasonable  regulations  controlling  the  operation  of  street 
railway  companies  within  the  city  is  undoubted.      The 
franchise  granted  to  these  companies  to  use  the  streets  of 
the  city  for  railroad  purposes  affords  no  immunity  from 
any  police  control  to  which  a  citizen  would  be  subjected. 
In  this  case  the  limitation  of  the  exercise  of  this  police 
power  is  discussed.     See,   also,  Trenton  Horse  Ry.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53  N.   J.    Law,    132;  North 
Hudson  Co.  R.  Co.  v.  Mayor,  etc.,  of  City  of  Hoboken,  41  N. 
J.  Law,  71;  Booth  St.  Ry.  Law,  sees.  223,  239;  Halsey  v. 
City  of  Newark,  54  N.  J.  Law,  102.    The  ordinance  in  ques- 
tion does  not  unreasonably  interfere  with   the  franchises 
conferred  on  street  railway  companies  by  the  Legislature. 
Allen  V.  Jersey  City,  53  N.  J.  Law,  522;  Dry  Dock,  E.  B.  & 
B.  R.  Co.  V.  Mayor,  etc.,  of  City  of  New  York,  47  Hun,  221. 
It  being  within  the  power  of  the  city  council  to  regulate 
their  speed  in  the  street,  it  must  be  found,  in  order  that 
the  ordinance  be  set  aside,  that  it  was  unreasonable,   or 
that  it  unreasonably  interfered  with  the  franchise  of  the 
company  and  the  privileges  granted  it  by  the  city.     Rail- 
way Co.  V.  Steen,  42  Ark.   321;  Booth  St.  Ry.   Law,  sec. 
229.     The  rate  of  speed  fixed   by  this  ordinance  would 
appear  to  be  reasonable  and  ordinarily  considered  as  one 
necessary  for  the  fair  protection  of  public  travel  in  the 
public  streets.       There  appears  to  be  no   evidence  in  the 
case  to  show  that  it  is  not  so  considered.     The  conclusion 
is  that  the  ordinance  is  within  the  exercise  of  the  police 
power  of  the  city.     This  ordinance  is  legislative  in  its 
character,  and  reasonable  in  its  purpose  and  effect.     The 
proceedings  of  tiie  city  council  in  its  adoption  and  the 
ordinance  adopted  must  be  affirmed,  with  costs. 


NoTB.— See  note  to  Chrand  Av.  Ry.  Co.  v.  Pec^le^s  Ry.  Co. ,  post. 
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Caps  May,  Delaware  Bay  <fe  Sbwbll's  Point  R.  Co.  v. 

City  of  Cape  May  et  al. 

New  Jer9ey  Supreme  Court,  November  6, 1896. 

Municipal  oontrol  of  bleotrio  oars. 

(Head-note  by  the  oourt) : 
A  dty  haying  authority  under  its  charter  to  regulate  the  use  of  the  public 
streets  and  highways,  can  enact  an  ordinance  to  compel  passenger  oars 
operated  by  trolley  or  electric  power  to  come  to  a  full  stop  before  cross- 
ing intersecting  streets ;  and  such  an  ordinance,  if  enacted  in  the  man- 
ner prescribed  by  the  charter  of  the  city,  is  legislative  in  its  character, 
and  will  not  be  set  aside  as  unreasonable  in  its  purpose  or  effect. 

Certiorari  to  test  the  validity  of  an  ordinance. 

E.  A.  Armstrong,  for  prosecutor. 

E.  J.  Pancoaaty  for  defendants. 

Lippincott,  J. :  This  writ  was  sued  out  to  test  the 
validity  of  an  ordinance  of  the  city  of  Cape  May,  entitled 
"An  ordinance  regulating  the  operation  of  passenger 
cars,  operated  by  trolley  or  electric  power  at  streets  and 
other  crossings  in  the  city  of  Cape  May."  This  ordin- 
ance was  adopted  July  9,  1895.  It  provides  in  its  first 
section  as  follows: 

Be  it  ordained  and  enacted  by  the  inhabitants  of  the  city  of  Cape  May, 
in  city  council  assembled,  and  it  is  hereby  enacted  by  the  authority  of  the 
same:  That  aU  passenger  cars  operated  by  trolley  or  electric  power  shaU 
Gome^to  a  fuU  stop  at  each  and  every  street  before  crossing  the  same,  and 
also  at  each  and  every  opening  for  foot  passengers  through  the  board  walk 
on  Beach  avenue  opposite  to  any  street  running  down  to  Beach  avenue, 
before  passing  the  same,  also  before  crossing  the  Beach  walk  and  Beach 
drive  at  any  place. 

The  second  section  provides  a  penalty  for  violations  ol 
the  ordinance,  and  the  third  section  ordains  that  it  shall 
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take  effect  immediately.  The  charter  of  the  city  of  Cape 
May  authorizes  the  city  council  to  pass  ordinances  to 
regulate  the  streets  of  the  city  and  to  provide  for  the 
manner  in  which  corporations  and  persons  shall  exercise 
any  privilege  granted  to  them  in  the  use  of  the  same,  to 
prevent  immoderate  driving  or  riding  in  the  streets,  and 
to  regulate  the  running  of  locomotive  engines  and  railroad 
cars  therein,  and  also  such  ordinances  as  they  may  deem 
necessary  and  proper  for  the  good  government,  order  and 
the  protection  of  property  and  persons.  P.  L.  1875,  p. 
206,  sees.  19,  20.  The  council  of  the  city  of  Cape  May 
has  heretofore,  by  ordinance,  granted  this  company  the 
use  of  the  streets  for  its  electric  cars  {Cape  May,  2>.  B.  & 
S.  P.  R.  Co.  V.  City  of  Cape  May  [N.  J.  Sup.],  34  Atl. 
Rep.  397),  and  it  was,  at  the  time  of  the  adoption  of  the 
ordinance  under  review,  in  full  operation  as  an  electric 
street  railway.  It  is  conceded  that  the  crossings  upon 
which  this  ordinance  is  intended  to  have  effect  are  the 
crossings  of  public  streets  and  public  places  devoted  to  all 
the  uses  of  public  travel  in  the  city.  An  examination  of 
the  returns  to  the  writ  clearly  reveals  that  the  ordinance 
was  passed  by  the  city  council  according  to  the  manner  and 
procedure  prescribed  by  the  provisions  of  the  city  charter; 
and,  while  there  are  several  reasons  directed  against  the 
validity  of  the  ordinance  on  this  ground,  they  merit  no 
consideration. 

The  other  reasons  for  reversal  are  that  the  ordinance  is 
not  legislative  in  its  character,  and  passed  without  notice 
to  the  prosecutor,  and  that  it  is  not  within  the  powers 
delegated  to  the  city  council,  and  also  is  unreasonable.  It 
will  be  noticed  that  the  city  council  is  clothed  with  power 
to  regulate  the  streets  by  ordinance,  and  also  to  provide, 
by  ordinance,  the  manner  in  which  corporations  or  per- 
sons shall  exercise  any  privilege  granted  them  in  the  use 
of  the  same,  to  prevent  immoderate  riding  or  driving 
therein,  to  regulate  the  running  of  locomotives  and  rail* 
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road  cars  therein,  and  by  ordinance,  so  far  as  may  be  neces- 
sary, provide  for  the  good  government,  order  and  the 
protection  of  property  and  persons.  P.  L.  1875,  p.  206, 
sees.  19,  20.  The  power,  therefore,  is  undoubted  to  make 
reasonable  regulations  to  reasonably  control  the  operation 
of  electric  street  railway  cars,  within  the  city,  in  many 
respects.  Trentan  Horse  R.  Co.  v.  Inhabitants  of  City  of 
Trenton^  53  N.  J.  Law,  132.  The  power  to  reasonably 
regulate  the  operation  of  these  street  railways  is  implied 
from  the  authority  conferred  upon  the  city  council  by  the 
city  charter.  The  franchise  or  privilege  is  granted  by  the 
municipality,  and  a  reasonable  regulation  of  the  enjoyment 
of  the  franchise  is  not  a  denial  of  the  right;  for  corpora- 
tions, which  are  to  be  regarded  as  inhabitants  of  a  city, 
are  subject  to  its  ordinances  to  the  same  extent  as  natural 
persons.  The  power  is  a  police  power,  and  one  which  is 
constantly  exercised  in  prescribing  regulations  for  the 
good  of  the  community,  and  such  regulations  can  be 
enacted  by  the  legislative  body  of  the  municipality  with- 
oit  notice  to  the  parties  who  may  claim  to  be  interested, 
providing  the  regulations  are  made  according  to,  and  in 
Lie  manner  prescribed  by,  the  charter  of  such  municipality. 
The  exercise  of  this  power  is  legislative  in  its  character. 
Id. ;  Consolidated  Tract.  Co.  v.  City  of  Elizabeth  (N.  J. 
Sup.),  34  Atl.  Rep.  146;  Frank  ford  &  P.  Pass.  Ry.  Co.  v. 
City  of  Philadelphia,  58  Pa.  St.  119;  North  Hudson  Ry.  Co. 
V.  Mayor,  etc.,  of  City  of  Hoboken,  41  N.  J.  Law,  71;  Booth 
St.  Ry.  Law,  sec.  222.  Ordinances  passed  by  virtue  of 
fn  implied  power  conferred  upon  municipal  corporations 
must  be  reasonably  consonant  with  the  general  powers 
and  purposes  of  the  corporation,  and  not  inconsistent  with 
the  laws  or  policy  of  the  State.  1  Dill.  Mun.  Corp.  (4th 
id.)  gee.  319.  There  is  much  discretion  left  to  the 
municipal  corporations  in  the  exercise  of  their  general  and 
implied  powers,  and  the  exercise  of  this  authority  will  not 
be  judicially  interfered  with  unless  its  exercise  has  been 
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take  eflfect  immediately.  The  charter  of  the  city  of  Cape 
May  authorizes  the  city  council  to  pass  ordinances  to 
regulate  the  streets  of  the  city  and  to  provide  for  the 
manner  in  which  corporations  and  persons  shall  exercise 
any  privilege  granted  to  them  in  the  use  of  the  same,  to 
prevent  immoderate  driving  or  riding  in  the  streets,  and 
to  regulate  the  running  of  locomotive  engines  and  railroad 
cars  therein,  and  also  such  ordinances  as  they  may  deem 
necessary  and  proper  for  the  good  government,  order  and 
the  protection  of  property  and  persons.  P.  L.  1875,  p. 
206,  sees.  19,  20.  The  council  of  the  city  of  Cape  May 
has  heretofore,  by  ordinance,  granted  this  company  the 
use  of  the  streets  for  its  electric  cars  {Cape  May,  2>.  B.  & 
8.  P.  R.  Co.  V.  City  of  Cape  May  [N.  J.  Sup.],  34  Atl. 
Rep.  397),  and  it  was,  at  the  time  of  the  adoption  of  the 
ordinance  under  review,  in  full  operation  as  an  electric 
street  railway.  It  is  conceded  that  the  crossings  upon 
which  this  ordinance  is  intended  to  have  effect  are  the 
crossings  of  public  streets  and  public  places  devoted  to  all 
the  uses  of  public  travel  in  the  city.  An  examination  of 
the  returns  to  the  writ  clearly  reveals  that  the  ordinance 
was  passed  by  the  city  council  according  to  the  manner  and 
procedure  prescribed  by  the  provisions  of  the  city  charter; 
and,  while  there  are  several  reasons  directed  against  the 
validity  of  the  ordinance  on  this  ground,  they  merit  no 
consideration. 

The  other  reasons  for  reversal  are  that  the  ordinance  is 
not  legislative  in  its  character,  and  passed  without  notice 
to  the  prosecutor,  and  that  it  is  not  within  the  powers 
delegated  to  the  city  council,  and  also  is  unreasonable.  It 
will  be  noticed  that  the  city  council  is  clothed  with  power 
to  regulate  the  streets  by  ordinance,  and  also  to  provide, 
by  ordinance,  the  manner  in  which  corporations  or  per- 
sons shall  exercise  any  privilege  granted  them  in  the  use 
of  the  same,  to  prevent  immoderate  riding  or  driving 
therein,  to  regulate  the  running  of  locomotives  and  rail- 


NEW  JERSEY,  1896.  47 

Bailway  Co.  ▼.  City  of  Cape  May  et  al. 


road  cars  therein,  and  by  ordinance,  so  far  as  may  be  neces- 
sary, provide  for  the  good  government,  order  and  the 
protection  of  property  and  persons.  P.  L.  1875,  p.  206, 
sees.  19,  20.  The  power,  therefore,  is  undoubted  to  make 
reasonable  regulations  to  reasonably  control  the  operation 
of  electric  street  railway  cars,  within  the  city,  in  many 
respects.  Trenton  Horse  R,  Co.  v.  Inhabitants  of  City  of 
Trenton^  63  N.  J.  Law,  132.  The  power  to  reasonably 
regulate  the  operation  of  these  street  railways  is  implied 
from  the  authority  conferred  upon  the  city  council  by  the 
city  charter.  The  franchise  or  privilege  is  granted  by  the 
municipality,  and  a  reasonable  regulation  of  the  enjoyment 
of  the  franchise  is  not  a  denial  of  the  right;  for  corpora- 
tions, which  are  to  be  regarded  as  inhabitants  of  a  city, 
are  subject  to  its  ordinances  to  the  same  extent  as  natural 
persons.  The  power  is  a  police  power,  and  one  which  is 
constantly  exercised  in  prescribing  regulations  for  the 
good  of  the  community,  and  such  regulations  can  be 
enacted  by  the  legislative  body  of  the  municipality  with- 
out notice  to  the  parties  who  may  claim  to  be  interested, 
providing  the  regulations  are  made  according  to,  and  in 
liie  manner  prescribed  by,  the  charter  of  such  municipality. 
The  exercise  of  this  power  is  legislative  in  its  character. 
Id- ;  Consolidated  Tract,  Co,  v.  City  of  Elizabeth  (N.  J. 
Sup.),  34  Atl.  Rep.  146;  Frank  ford  &  P.  Pass.  Ry.  Co.  v. 
City  of  Philadelphia,  58  Pa.  St.  119;  North  Hudson  Ry.  Co. 
v.  Mayor,  etc.,  of  City  of  Hoboken,  41  N.  J.  Law,  71;  Booth 
St.  Ry.  Law,  sec.  222.  Ordinances  passed  by  virtue  of 
nn  implied  power  conferred  upon  municipal  corporations 
must  be  reasonably  consonant  with  the  general  powers 
and  purposes  of  the  corporation,  and  not  inconsistent  with 
the  laws  or  policy  of  the  State.  1  Dill.  Mun.  Corp.  (4th 
ed.)  sec.  319.  There  is  much  discretion  left  to  the 
municipal  corporations  in  the  exercise  of  their  general  and 
implied  powers,  and  the  exercise  of  this  authority  will  not 
be  judicially  interfered  with  unless  its  exercise  has  been 
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manifestly  unreasonable  and  oppressive,  and  is  an  invasion 
of  private  rights.  No  private  right  is  invaded  by  the 
ordinance  in  question,  and  the  presumption  is  in  favor  of 
its  validity.  The  unreasonableness  of  the  ordinance  is  not 
apparent  on  its  face,  and  the  burden  of  proof  is  on  the 
prosecutor  to  show  wherein  it  is  arbitrary,  unjust  or 
oppressive.  Booth  St.  Ry.  Law,  sec.  224,  and  cases  cited 
in  notes.  Regulations  may  be  made  requiring  street  rail- 
way cars  to  stop  at  designated  places  in  order  to  accommo- 
date passengers  and  prevent  unnecessary  obstructions  to 
public  travel,  as  well  as  to  avoid  danger  of  accidents  to 
others  in  the  ordinary  use  of  the  streets  and  other  public 
places.  Railroad  Co.  v.  Calderwood  (Ala.),  7  South.  Rep. 
360.  Street  railways  are  a  great  public  convenience,  and 
they  are  to  be  properly  protected  in  the  exercise  of  their 
franchise;  but  they  aro  not  entitled  to  a  monopoly  of  the 
street,  nor  even  to  the  exclusive  use  of  that  part  covered 
by  their  tracks.  They  must  exercise  their  rights  in 
harmony  with  the  rights  of  the  traveling  public.  The 
ordinance  in  question  is  presumed  be  be  a  valid  ordinance. 
It  does  not  appear  on  its  face  to  be  unreasonable  or 
oppressive  under  the  circumstances  of  the  case.  Neither 
does  it  otherwise  appear  in  purpose  or  effect  to  be  un- 
reasonable. Electric  street  railways  can  be  propelled  at  a 
very  rapid  rate  of  speed  along  the  streets  and  over  the 
crossings  and  intersections  thereof,  and  other  public  places, 
with  great  danger  to  those  using  such  crossings.  In  view 
of  these  dangers,  incident  to  the  operation  of  this  class  of 
street  railways,  it  is  incumbent  upon  the  companies  own- 
ing and  operating  them  to  exercise  a  degree  of  care  and 
caution  to  avoid  accidents  commensurate  with  the  risks 
involved.  This  degree  of  care  is  a  reasonable  one  in  view 
of  the  probabilities  of  danger,  and  the  exercise  of  this  care 
for  the  protection  of  the  general  traveling  public  can  be 
enforced  by  ordinance.  A  regulation  that  the  cars  shall 
stop  at  every  street  before  crossing  is  a  reasonable  one, 
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which  does  DOt  interfere  with  the  franchise  of  the  prosecu- 
tor, and  would  appear  to  be  necessary  to  protect  the  public 
from  the  dangers  incident  to  the  crossing.  The  proceedings 
of  the  city  council  and  the  ordinance  must  be  affirmed, 
with  costs. 


Note.— See  note  to  Orand  Av,  Ry.  Co.  v.  People's  Ry,  Co,  y  post. 


State  (Cape   May,  Delaware    Bay   <fe  Sewell's   Point 
Kailroad  Company,  Pros.)  v.  City  of  Cape  May  bt  al. 

New  Jersey  Supreme  Court ,  Novembers,  1890. 
Elsctbio  street  railway— Municipal  control. 

(Head-note  by  the  court) : 

A  city  council,  under  the  charter  of  the  city,  which  confers  power  upon 
the  council  to  make  ordinances  to  regulate  the  public  streets,  to  pre- 
Tent  immoderate  driving  or  riding,  to  provide  the  manner  in  which 
corporations  or  persons  shall  exercise  any  privilege  granted  to  them  in 
the  use  of  the  streets,  to  regulate  the  running  of  locomotive  engines  and 
railroad  cars  therein,  and  to  protect  persons  and  property,  is  authorized  to 
enact  an  ordinance  that  all  passenger  cars  operated  by  trolley  or 
electric  power  in  the  streets  of  the  city  shall  have  proper  and  suitable 
fenders  on  the  front  of  such  cars  to  prevent  accident,  and  that  it  shall 
be  unlawful  to  operate  such  cars  in  the  streets  of  the  city  without  such 
fenders. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  State, 
KenneUy,  Pros.  v.  Jersey  City^  vol.  5,  p.  146;  Clements  v.  Louisana  Elec. 
Lt.  Co,,  vol.  4,  p.  381;  State  ex  rd,  Wisconsin  Teleph,  Co,  v.  Janesville 
St,  Ry,  Co,,  vol.  4,  p.  289. 

Certiorari  to  review  an  ordinance. 

E.  A,  Armstrong^  for  prosecutor. 

D.  /.  Pancoast,  for  defendants. 

LippiNCOTT,  J. :  On  the  9th  day  of  July,  1895,  the  'city 

VOL.  VI — 4. 
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council  of  the  city  of  Cape    May  passed    the  following 
ordinhnce,  to  wit: 

An  ordinance  requiring  the  use  of  fenders  on  all  passenger  oars  operated 
by  trolley  or  electric  power  in  the  streets  of  the  city  of  Cape  May. 

Section  1.  Be  it  ordained  and  enacted  by  the  inhabitants  of  the  city  of 
Cape  May,  in  city  council  assembled,  and  it  is  hereby  enacted  by  the 
authority  of  the  city,  that  hereafter  all  passenger  oars  operated  by  troUey 
or  electric  power  in  the  streets  of  the  city  of  Cape  May  shall  have  proper 
and  suitable  fenders  on  the  front  of  said  cars  to  prevent  accidents,  and 
that  it  shall  be  unlawful  to  operate  street  oars  within  the  city  without 
such  fenders. 

Section  2  provides  a  penalty  for  a  violation  of  this 
ordinance,  and  section  3  provides  that  it  shall  take  effect 
immediately.  This  certiorari  has  been  brought  to  review 
this  ordinance. 

The  ordinance  in  this  case  was  passed  by  the  council  in 
the  manner  prescribed  by  the  city  charter.  The  city 
charter  of  the  city  of  Cape  May  authorizes  the  city 
council  thereof  to  enact  ordinances  to  regulate  the  streets 
of  the  city,  to  provide  for  the  manner  in  which  corporations 
and  persons  shall  exercise  any  privilege  granted  to  them 
in  the  use  of  the  same,  to  prevent  immoderate  driving  or 
riding  in  the  streets,  to  regulate  the  running  of  locomotive 
engines  and  railroad  cars  therein,  and  such  ordinances  as 
they  may  deem  necessary  for  the  good  government,  order 
and  protection  of  persons  and  property.  P.  L.  1875,  p. 
206,  sections  19,  20;  Gen.  St.  p.  312. 

The  prosecutors  are  operating  an  electric  street  railway 
on  the  streets  of  the  city  of  Cape  May,  under  an  ordin- 
ance granting  it  that  privilege.  Cape  May,  &c.,  Co.  v.  City 
of  Cape  May  (N.  J.  Sup.),  34  Atl.  Rep.  397. 

It  has  been  held  at  the  present  term  of  this  court  that 
ordinances  passed  by  the  city  council,  reasonably  regulat- 
ing the  rate  of  speed  at  which  the  prosecutor  shall  run  its 
cars  through  the  streets,  and  also  to  compel  it  to  make  full 
stops  before  crossing  intersecting  streets,  are  valid  regula- 
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tion8  in  the  exercise  of  the  police  powers  implied  from  the 
authority  granted  by  the  charter  of  the  city  to  the  council. 
Such  ordinances,  being  reasonable,  will  be  sustained.  It 
is  difficult  to  conceive,  in  view  of  the  statutory  power  con- 
ferred upon  the  city  council,  upon  what  ground  this 
ordinance  can  be  attacked,  as  the  improper  exercise  of  the 
power  of  the  regulation  of  the  use  of  the  street  for  the 
protection  of  the  traveling  public.  The  franchise  or 
privilege  of  the  prosecutor  to  operate  its  cars  in  the  streets 
of  the  city  is  founded  upon  the  grant  by  the  city.  The 
reasonable  control  of  this  use  of  the  streets  of  the  city  has 
Dot  been  divested  by  the  ordinance  under  which  the  rail- 
way is  operated.  The  grant  was  to  use  the  streets  with 
cars  of  the  prosecutor  propelled  by  electric  power,  a  power 
capable  of  producing  a  high  and  dangerous  rate  of  speed, 
from  which  collision  would  result,  perhaps,  in  probable 
serious  injury  to  others  in  the  use  of  the  streets.  The  law 
is  well  settled  in  this  State  that  these  street  railways  have 
no  exclusive  use  of  the  streets,  and  not  even  the  exclusive 
use  of  the  tracks  upon  which  the  cars  are  operated.  The 
legislative  power  to  control  and  regulate  the  streets  has 
been  delegated  to  the  governing  body  of  the  municipality, 
and  it  is  under  this  power  that  the  privilege  has  been  con- 
ferred upon  the  jjrosecutor,  and  it  is  still  within  the  power 
of  the  city  council  by  invocation  of  this  same  legislative 
authority  to  so  regulate  the  use  of  the  streets  as  shall 
render  their  use  by  electric  cars  consistent  with  the  safety 
of  the  general  public  from  accident  and  injury.  The 
ordinance  can  be  tested  only  in  view  of  the  extraordinary 
propulsive  power  by  which  such  cars  are  operated,  and  the 
danger  arising  from  the  high  rate  of  speed  which  may  be 
obtained,  and  other  dangers  incident  to  their  operation 
in  the  streets;  and  reasonable  regulations  in  the  shape  of 
ordinances  to  protect  the  ordinary  public  travel  upon  the 
highways  have  always  been  supported  whenever  questions 
as  to  the  validity  of  such  regulations  have  arisen.     The 
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ordinance  under  review  in  matter  of  principle  in  no  wise 
diflfers  from  ordinances  regulating  the  rate  of  speed  of  the 
cars,  or  other  ordinances  owing  their  origin  impliedly  to 
the  authority  vested  in  the  municipality  to  regulate  the 
use  of  its  streets.  The  legislature,  when  it  authorized  the 
use  of  the  public  streets  for  these  purposes,  wfis  presumed 
to  have  intended  that  the  grantee  of  the  franchises  should 
hold  its  privileges  subject  to  such  regulations  as  were  reason- 
ably necessary  for  the  common  use  of  the  street  for  a 
street  railway  and  for  ordinary  travel.  North  Hudson  Co. 
R.  Co.  y.  Mayor,  &c.,  of  Hoboken,  41  N.  J.  Law,  71;  Con- 
solidated Traction  Co.  v.  City  of  Elizabeth  (N.  J.  Sup.),  34 
Atl.  Rep.  146.  Nearly  all  kinds  of  reasonable  regulations 
can  be  imposed  upon  street  railways  in  the  use  of  the 
streets  by  the  municipality,  under  the  authority  granted 
by  the  Legislature  to  pass  ordinances  to  regulate  the  use  of 
the  streets,  and  such  regulations  are  never  declared  unlaw- 
ful on  the  ground  that  they  impair  the  franchises  of  tJie 
companies.  The  power  granted  to  municipal  bodies  to 
legislate,  by  ordinances,  is  a  grant  to  a  subordinate  body, 
and  its  legislative  acts,  when  counter  to  the  acts  of  the 
State  Legislature,  must  give  way;  but  these  companies 
nevertheless  hold  their  franchises  subject  to  such  municipal 
regulations  as  do  not  unreasonably  interfere  with  the 
exercise  of  the  franchises  conferred  by  the  Legislature. 
The  franchises  are  exercised  upon  a  public  highway,  for 
the  public  benefit,  which  highway  is  acquired  and  im- 
proved for  the  benefit  and  advantage  of  the  public  at 
large.  The  position  is  different  from  that  of  a  railroad 
company  exercising  its  franchises  upon  a  roadbed  of  its 
own.  The  grantee  in  the  former  case  is  subject  to 
municipal  regulations  of  a  greater  scope  in  the  interest  of 
the  public  at  large  than  would  be  justifiable  in  the  case  of 
companies  occupying  and  using  their  own  road  beds. 
Consolidated  Traction  Co.  v.  City  of  Elizabeth  (N.  J.  Sup.), 
34  Atl.  Rep.  146;  Allen  v.  Jersey  City,  53  N.  J.  Law,  522; 
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Trenton  Horse  By.  Co.  v.  City  of  Trenton^  53  N.  J.  Law, 
132;  Booth  St.  Ky.  Law,  sees.  223-230.  Under  this  power, 
ordinances  regulating  the  use  of  the  streets  by  street  rail- 
ways have  become  frequent,  especially  so  since  the  intro- 
duction of  electricity  as  a  motive  power,  with  its  capacity 
for  a  high  rate  of  speed,  as  well  as  other  dangerous  and 
obstructive  capacities.  Their  operation  must  be  reason- 
ably sale,  reasonably  consistent,  and  in  harmony  with  the 
legal  customary  use  of  the  street  by  the  general  public; 
and  ordinances  to  enforce  this  rule  of  law  are  reasonable  in 
purpose  and  effect.  Even  direct  legislative  authority  to  a 
street  railway  company  to  carry  passengers  over  the  streets 
of  a  city  does  not  exempt  the  corporation  from  municipal 
or  police  control.  The  principle  is  a  general  one  that 
when  a  business  is  authorized  to  be  conducted  by  a  cor- 
poration within  a  municipality  the  latter  presumptively 
possesses  the  same  right  to  regulate  it  that  it  has  over 
like  business  conducted  by  private  persons  A  grant  to  a 
corporation  of  the  right  to  own  property  and  transact  busi- 
ness affords  no  immunity  from  any  police  control  to  which 
the  citizen  could  be  subjected;  and  a  reasonable  regulation 
of  the  enjoyment  of  the  franchise  is  not  a  denial  of  the 
right,  nor  an  invasion  of  the  franchise,  or  a  deprivation  of 
its  property,  or  interference  with  the  business  of  the  cor- 
poration. The  company  is  presumed  to  know  that  the 
business  of  operating  a  city  street  railway  must  be  con- 
ducted under  such  reasonable  rules  and  regulations  as 
the  municipality  may  impose,  and  subject  to  its  share 
of  the  burdens  incident  to  the  conduct  of  the  municipal 
government.  Dill.  Mun.  Corp.  (4th  ed.),  sec.  720; 
Trenton  Horse  Ey.  Co,  v.  City  of  Trenton,  53  N.  J.  Law, 
132,  and  cases  cited;  Consolidated  Traction  Co.  v.  City  of 
Elizabeth,  supra.  Ordinances  regulating  speed,  and  direct- 
ing where  stops  should  be  made,  have  been  held  reasonable 
(Dill.  Mun.  Corp.,  4th  ed.,  sec.  713;  Hanlon  v.  Railroad 
Co.,  129   Mass.   310;  Booth    St.    Ry.    Law,  sec.   229);   to 
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compel  the  removal  of  earth  falling  on  the  track  {Pitts- 
burgh  &  B.  P,  Ry.  Co.  v.  Borough  of  Birmingham^  51  Pa. 
St.  41) ;  to  compel  a  company  to  employ  a  conductor  to  assist 
the  driver  (TVcn^on  Horse  Ry.  Co.  v.  City  of  Trenton,  53 
N.  J.  Law,  132);  to  keep  the  street  between  rails  in 
repair  {North  Hudson  Co.  R.  Co.  v.  Mayor,  etc.,  of  Hoboken, 
41  N.  J.  Law,  71);  to  pass  such  ordinances  as  may  be 
necessary  for  the  common  use  of  streets  for  a  street  rail- 
way and  ordinary  travel  (Id.).  The  city  can  require  a 
greater  degree  of  care  on  the  part  of  the  company  in  run- 
ning its  cars,  as  a  consideration  for  granting  the  franchise, 
than  may  be  required  by  law  towards  one  in  the  ordinary 
use  of  the  street.  Fath  v.  Tower  Grove  &  L.  Ry.  Co.,  105 
Mo.  537.  Ordinances  to  compel  the  cleaning  and  sprink- 
ling of  tracks  have  been  frequent,  and  their  validity 
sustained.  Cars  can  be  required  to  be  run  at  certain  hours, 
and  at  fixed  intervals;  and  the  corporation  can  be  required 
to  remove  snow  from  the  streets.  Broadway  &  S.  A.  R. 
Co.  V.  City  of  New  York,  49  Hun,  126.  Ordinances  have 
been  upheld  prohibiting  the  use  of  salt  or  saltpeter  or  salt 
of  any  character  on  the  tracks.  Consolidated  Traction  Co. 
V.  City  of  Elizabeth,  sxipra.  The  use  of  sand  on  the  tracks 
can  be  prohibited  by  ordinance.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  V.  Mayor,  etc.,  of  New  York,  47  Hun,  221.  An  ordin- 
ance has  been  held  valid  which  prevented  cars  driven  in 
the  same  direction  from  approaching  within  300  feet  of 
each  other.  Bishop  v.  Railroad  Co.,  14  R.  I.  214.  The 
dangers  created  by  the  use  of  electricity  as  a  propulsive 
power  of  street  railways  of  necessity  creates  a  new  depart- 
ment of  police  regulations.  The  use  of  an  agency  so 
dangerous  as  electric  power  is  a  proper  subject  for  the 
exercise  of  police  control,  for  the  purpose  of  obviating 
danger  so  imminent  even  in  its  most  careful  use.  The 
ordinances  which  confer  the  right  to  construct  electric  rail- 
ways in  the  public  streets  carefully  guard  the  method  of 
construction,  whenever  it  is  important  for  the  protection 
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of  public  or  private  interests  to  do  so.  Sen/neHy  T.  Jersey 
CUy^  57  N.  J.  Law,  292.  Such  regulations  may  be  con- 
tained in  the  grant  of  the  privilege  to  use  the  street  for  the 
purposes  of  an  electric  street  railway,  as  conditions 
annexed  to  the  grant;  but  their  absence  thero  does  not 
prevent  the  municipality  from  their  subsequent  enactment, 
if  they  be  reasonable  for  the  protection  to  the  ordinary  nso 
to  which  the  highway  is  lawfully  devoted,  and  in  the 
proper  exercise  of  the  general  power  of  the  State,  conferred 
upon  a  subordinate  political  body,  to  protect  the  lives  and 
property  and  promote  the  welfare  of  its  citizens,  and  all 
other  persons,  natural  or  artificial  who  have  the  right  to 
claim  the  protection,  in  these  respects,  of  the  law.  Tho 
maxim  ^^ Sic  utere  tuo  ut  alienum  non  laedas,"  is  quite  appli- 
cable to  a  street  railway  operated  by  electric  power  iix 
its  use  of  the  streets  of  a  city;  and  ordinances  enforcing 
the  doctrine  are  not  only  valid,  but  salutary  as  an  exer- 
cise of  municipal  regulation. 

The  construction  of  the  road  and  its  equipment  would 
seem  reasonably  to  be  a  subject  of  municipal  control, 
when,  as  in  this  case,  there  is  nothing  in  the  legislative 
grant  to  construct  and  maintain  the  street  railway,  which 
forbids  such  control,  and  where,  as  in  this  case,  the  charter 
of  the  city  confers  power  upon  the  city  council  by  ordinance 
not  only  to  regulate  the  use  of  the  streets,  but  to  prescribe 
the  manner  in  which  corporations  and  persons  shall  exer- 
cise any  privilege  in  the  use  of  the  same,  and  empowers 
them  to  make  and  establish  such  ordinarvces  as  they  may 
deem  necessary  and  proper  for  good  government,  for  the 
maintenance  of  order  in  the  protection  of  persons  and  prop- 
erty.    An  ordinance  requiring  splices  on  electric  lines  to 

be  insulated  was  declared  a  valid  exercise  of  municipal 
control.       Clements  v.  Louisiana  Electric  Light  Co* 

(1892),  11  South.  Rep.  51.  An  ordinance  providing  guard 
wires  in  the  operation  of  an  electric  street  railway,  where 
several    electric  wires    crossed    each    other    at  diflferent 
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heights,  was  sustained  as  a  reasonable  exercise  of  the  police 
power,  under  statutes  conferring  the  right  of  regulation  of 
the  use  of  the  streets.  State  t.  JanesviUe  8U  Ry.  Co. 
(1894),  57  N.  W.  Rep.  590.  It  must,  at  this  day,  be  con- 
ceded  that  municipal  authorities  having  the  regulation  of 
the  use  of  streets  have  the  power  to  pass  all  ordinances  to 
reasonably  guard  and  secure  ordinary  public  safety  and 
convenience,  whether  in  relation  to  the  construction  of  the 
road  or  its  equipment.  Ordinances  to  regulate  street  rail- 
ways, when  reasonable,  are  valid.  State  v.  Madison  St.  iJ. 
Co.,  72  Wis.  612;  State  v.  Hilbert,  72  Wis.  184.  What 
can  be  more  reasonable  and  necessary  for  the  pro- 
tection of  the  ordinary  travel  and  use  of  a  street  than 
that  an  electric  car,  capable  of  being  driven  at  a  high 
rate  of  speed,  should  ihave  attached  guards  of  some  kind 
or  other  against  accident  and  injury.  The  test  is  whether 
it  is  reasonably  designed  to  guard  some  public  or  private 
right  from  threatened  injury  from  the  operation  of  these 
cars.  Tied.  Lim.  597-599.  Upon  reason  and  authority, 
this  ordinance  is  justified  as  an  exercise  of  reasonable 
municipal  or  police  power  in  behalf  of  the  protection  of  the 
public  engaged  in  ordinary  business  or  travel  upon  the 
streets  of  the  city.  The  precise  kind  of  fender  is  not 
regulated  by  this  ordinance,  but  it  is  neither  uncertain 
nor  unreasonable  because  of  this.  The  term  "fender''  is 
well  defined  and  readily  understood  as  a  guard  and  pro- 
tection against  danger,  and  it  is  left  to  the  prosecutor 
using  a  reasonable  discretion,  and  without  trick  or  evasion, 
to  supply  a  proper  and  reasonable  device  to  satisfy  the 
plain  meaning  of  the  ordinance.  The  object  of  the  ordin- 
ance can  be  easily  effectuated;  nor  is  there  anything  in 
the  ordinance  to  prevent  the  prosecutor,  from  time  to  time, 
from  changing  a  fender  once  adopted  to  one  more  suitable 
and  one  more  eflFectual  in  subserving  the  purpose  of  the 
ordinance.  But  a  bona  fide  reasonable  observance  of  this 
ordinance  is  required  by  reason  of  its  being  a  legal  exer- 
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cise  of  the  power  of  municipal  control,  and  it  is  not  an 
invasion  of  the  franchise  of  the  prosecutor,  nor  an  interfer- 
ence with  the  operation  of  its  street  railway  or  its  business. 
It  is  a  regulation  at  the  same  time  reasonable,  necessary, 
and  salutary,  and  entirely  within  the  power  of  municipal 
control,  vested  in  the  city  council  of  the  city,  and  the  pro- 
cedings  thereof  in  the  adoption  of  this  ordinance,  and  the 
ordinance  also,  must  be  afQrmed,  with  costs. 


J^OTB.^See  note  to  Orand  Av,  By.  Co.  ▼.  People*8  Ry,  Co.,  post. 


State  ex  bel.  Columbia  Electric  Street  Railway, 
Light  &  Power  Company  v.  W.  McB.  Sloan,  Mayor, 
and  another. 

South  Carolina  Supreme  Courts  Nov.  tS,  1896, 

Elbotric  strket  railway.— Municipal  control. 

Under  a  statute  giving  the  municipal  authorities  of  a  city  power  to  make 
all  such  ordinances  relative  to  streets  as  they  may  think  proper  and 
necessary,  hdd^thsX,  the  authorities  had  power  to  require  that  electric 
street  cars  should  not  be  run  without  conductors.  This  in  view  of  the 
facts  (1)  that  the  company  in  question  succeeded  to  the  rights  and 
duties  of  another  company  whose  license  to  use  the  streets  was  given 
subject  to  amendment  or  alteration  by  the  municipal  authorities;  and 
(2)  that  when  applying  for  leave  to  change  from  horse  to  electric  power, 
the  company  caused  an  ordinance  to  be  drafted,  which  was  enacted  by 
the  common  council,  declaring  that  the  permission  was  given  subject 
to  the  reserved  right  to  regulate  the  manner  of  operating  the  railway. 

Appeal  by  defendant  from  order  of  Richmond  County 
Common  Pleas,  Circuit  Court,  granting  writ  of  prohibi- 
tion. The  following  exceptions  were  taken  by  the 
defendants: 

'*The  respondents  above  named  except  to  the  judgment 
and  order  of  Judge  Townsend  granting  the  writ  of  prohibi- 
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tion  in  the  above-entitled  proceeding,  of  date  August  5, 
1895,  upon  the  following  grounds:  (1)  Because  his  honor 
erred  in  ordering  that  the  writ  of  prohibition  do  issue,  and 
in  holding  that  the  city  council  of  Columbia  had  no 
authority  delegated  to  it  by  the  Legislature  of  the  State  of 
South  Carolina  to  regulate  the  petitioner's  domestic  affairs 
in  such  manner  as  it  has  undertaken  to  do  by  the  ordin- 
ance in  question.  (2)  Because  his  honor  erred  in  not 
holding  that  the  Legislature  of  the  State  of  South  Carolina 
had  delegated  authority  to  the  city  council  of  the  city  of 
Columbia  to  pass  the  ordinance  making  it  unlawful  for 
street  cars  to  be  run  in  the  streets  of  the  city  of  Columbia 
without  a  conductor,  and  to  impose  a  fine  of  not  more  than 
forty  dollars  for  a  violation  thereof.  (3)  Because  his 
honor  erred  in  not  holding  that  the  ordinance  in  question 
was  a  necessary  and  proper  exercise  of  the  police  power  of 
the  city  of  Columbia,  under  the  charter  granted  to  said  city 
by  the  Legislature  of  the  State  of  South  Carolina,  to  make 
'All  such  ordinances,  rules  and  regulations  relative  to  the 
streets  and  markets  of  said  city  as  they  may  think  proper 
and  necessary,  and  to  establish  such  by-laws  not  inconsis- 
tent with  the  laws  of  the  land  as  may  tend  to  preserve  the 
quiet,  peace,  safety  and  good  order  of  the  inhabitants 
thereof.'  (4)  Because  his  honor  erred  in  not  holding  that 
the  franchise  granted  to  the  petitioner  to  operate  an  electric 
street  railway  in  the  city  of  Columbia  was  subordinate  to  the 
right  of  the  city,  under  its  charter,  to  make  reasonable  rules 
and  regulations  for  the  operation  of  said  electric  street  rail- 
way, and  erred  in  not  holding  that  the  ordinance  requir- 
ing a  conductor  as  well  as  a  motorman  was  a  reasonable 
regulation.  (5)  Because  his  honor  erred  in  not  holding 
that  the  petitioner  could,  under  its  charter,  construct  or 
acquire  an  electric  street  railway  through  and  upon  the 
streets  of  the  city  of  Columbia  only  with  the  consent  of  city 
council,  and  erred  in  not  holding  that  the  city  council  of 
Columbia,  in  giving  its  consent,  had  the  right  to  attach 
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thereto  any  reasonable  rules  and  regulations  for  the  opera- 
tion of  said  road,  and  had  also  the  right,  when  giving  its 
consent,  to  reserve  the  power,  after  the  building  of  said 
road,  to  make  such  further  rules  and  regulations  for  the 
operation  thereof  as  in  their  judgment  the  public  safety 
and  welfare  might  demand,  and  erred  in  not  holding  that 
the  ordinance  making  it  unlawful  for  electric  cars  to  be 
run  without  conductors  in  the  streets  of  the  city  of 
Columbia  was  a  regulation  authorized  to  be  made  under 
the  reservations  which  were  attached  to  the  city's  consent 
for  the  occupation  of  its  streets^-  for  the  purposes  of  said 
electric  road.  (6)  Because,  if  his  honor's  order  was 
intended,  or  can  be  construed,  as  authorizing  the  writ  of 
prohibition  to  restrain  the  enforcement  of  any  part  of  the 
ordinance,  other  than  so  much  thereof  as  makes  it  unlawful 
for  electric  cars  to  be  run  in  the  streets  of  the  city  of 
Columbia  without  conductors,  then  he  further  erred 
therein  upon  the  grounds  above  mentioned,  and  also  upon 
the  further  ground  that  the  validity  of  the  remainder  of 
said  ordinance  was  not  at  issue  before  him,  and  no  ques- 
tion was  made  or  raised  at  the  hearing  in  regard  thereto." 

John  P.  Thomas,  Jr.,  for  appellants. 

John  r.  Sloan  and  W.  H,  Lyles,  for  respondent. 

Gaby,  J. :  The  petitioner  herein  made  application  to 
his  honor.  Judge  D.  A.  Townsend,  for  a  writ  of  prohibition 
to  restrain  and  prohibit  the  mayor  and  chief  of  police 
aforesaid  from  enforcing  an  ordinance  of  said  city  making 
it  unlawful  for  the  said  company  to  operate  its  electric 
street  cars  upon  the  streets  of  Columbia  unless  the  same 
were  in  the  charge  of  conductors.  The  said  ordinance  pro- 
vides that  a  violation  thereof  shall  be  punishable  by  a  fine 
not  exceeding  $40.  After  trial  for  a  violation  of  said  ordin- 
ance, the  petitioner  company  was  sentenced  to  pay  a  fine  of 
$10;  hence  the  application  for  the  writ  of  prohibition.  The 
petitioner  alleged,  as  grounds  for  the  writ,  that  the  ordin- 
ance aforesaid  was  ultra  vires,  null  and  void,  and  that  the 
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mayor  did  not  have  jurisdiction  in  the  premises.  The 
application  was  heard  and  decided  by  his  honor,  Judge 
TowNSKND,  upon  the  petition,  answer  of  the  mayor  and 
chief  of  police,  and  exhibits  set  out  in  the  case.  His  honor, 
Judge  TowNSEND,  granted  an  order  allowing  the  writ  to  be 
issued,  from  which  order  the  mayor  and  chief  of  police 
have  appealed  to  this  court  upon  exceptions  which  will  be 
set  out  in  the  report  of  the  case. 

There  seems  to  be  no  dispute  as  to  the  facts,  and  the 
question  is,  therefore,  one  of  law,  to  wit,  whether  the 
ordinance  was  ultra  vires,  and  the  mayor  without  jurisdic- 
tion to  impose  the  fine.  It  is  alleged  in  the  answer,  ''that, 
in  the  judgment  of  the  city  council  of  the  city  of  Columbia, 
the  passage  of  the  said  ordinance  was  necesary  for  the 
safety  and  protection  of  the  inhabitants  of  the  city  of 
Columbia;  that  the  operation  of  electric  cars  in  charge  of 
motormen,  without  conductors,  in  the  streets  of  the  city  of 
Columbia,  is  dangerous  to  the  lives  of  its  citizens;  and 
that  the  ordinance  in  question  is  a  necessary  and  proper 
exercise  of  the  police  power  of  the  city  of  Columbia,  and 
its  enforcement  is  necessary  for  the  safety  of  the  inhabit- 
ants of  the  city,  and  for  the  proper  regulation  of  traflSc 
upon  the  streets  of  said  city."  It  is  contended  that  the 
Legislature  conferred  upon  the  city  of  Columbia  power 
to  make  said  ordinance  by  the  act  of  1871  (14  St.  at  Large, 
569),  section  10  of  which  provides: 

.  •  .  And  the  said  mayor  and  aldermen  shall  have,  and  they  are 
hereby  vested  with  fuU  and  ample  power  from  time  to  time,  under  their 
common  seal,  to  make  all  such  ordinances,  rules  and  regulations  relative 
to  the  streets  and  markets  of  said  city  as  they  may  think  proper  and 
necessary,  and  to  establish  such  by-laws  not  inconsistent  with  the  laws  of 
the  land  as  may  tend  to  preserve  the  quiet,  peace,  safety  and  fs^ood  order 
of  the  inhabitants  '  hereof;  and  the  said  mayor  and  aldermen,  or  the  said 
mayor  alone,  may  fine,  and  impose  fines  and  penalties,  for  violations 
thereof,  which  may  be  recovered  ii)  a  summary  manner,  to  the  extent  of 
forty  dollars,  before  them  in  council,  or  before  him  alone,  subject  to  the 
right  of  appeal  as  hereinbefore  provided.    .    .    . 

The  Columbia  Street  Railway  Company  was,  prior  to 
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the  29th  of  June,  1886,  organized  under  the  provisions  of 
an  act  of  the  Legislature  incorporating  it,  approved  9th  of 
February,  1882.  Sections  5  and  6  of  this  act  are  as  follows : 

Section  5.  That  the  said  company  shall  have  power  to  construct  single 
or  doable  railway  tracks  of  such  gaup:e  as  they  may  elect,  through  any 
street  or  streets  of  the  city  of  Columbia  as  it  may  deem  advisable  for  the 
accommodation  of  the  public  or  the  interest  of  the  company,  and  to 
extend  the  same  five  miles  beyond  the  corporate  limits  of  the  city;  pro- 
vided, that  the  said  company  shall  so  coostruct  its  railways  that  they 
shaU  not  obstruct  the  streets  through  which  they  pass,  and  that  the  com* 
pany  shall  be  required,  after  laying  said  railways,  to  replace  the  portion 
of  the  streets  over  which  they  pass  in  good  condition,  and  thereafter  keep 
their  railway  in  like  good  order;  in  consideration  of  which  the  said  coni* 
pany  shall  have  such  exclusive  right  of  way  over  said  railway,  as  may  be 
necessary  for  the  proper  conduct  of  its  business. 

Sec  6.  That  said  company  shall  have  power  to  transport  passengers  and 
freight  in  suitable  and  sufficient  carriages  and  cars  at  such  rates  as  may 
be  fixed  in  the  by-laws  of  the  same. 

On  the  8th  of  June,  1886,  the  Columbia  Street  Railway 
Company  petitioned  the  city  council  of  Columbia  for  leave 
to  lay  its  tracks,  etc.,  in  cerbain  streets  of  said  city.  On 
the  29th  of  June,  1886,  an  ordinance  was  passed  entitled 
''An  ordinance  to  authorize  the  Columbia  Street  Railway 
Company  to  lay  their  tracks  along  certain  streets  herein 
mentioned,  to  regulate  the  manner  of  the  same,  and  to 
regulate  the  manner  of  operating  said  railway."  Section 
12  of  this  ordinance  is  as  follows: 

The  corporate  authorities  reserve  the  right  to  amend  or  alter  this  ordi- 
oance  whenever  circumstances  may  require  it,  and  the  granting  of  the 
privilege  to  this  company  to  construct  its  tracks  through  any  street  is  not 
exclusive,  and  the  said  city  authorities  may  grant  the  same  right  to  other 
x>mpanie8  through  the  same  streets  or  thoroughfares  if  they  deem  it 
advisable. 

By  an  act  of  the  Legislature  approved  24th  December, 
1890,  the  Columbia  Electric  Street  &  Suburban  Railway 
&  Electric  Power  Company  was  incorporated.  Section  5 
of  this  act  is  as  follows: 
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That  the  said  company  shall  have  power  to  construct  or  acquire  single 
or  double  railway  tracks,  of  such  gruage  as  they  may  elect,  with  consent 
of  city  council,  and  to  extend  the  same  five  miles  into  the  country  in  any 
direction  or  directions  they  may  wish  from  the  state  capitol.  And  the 
said  company  is  authorized  and  empowered  to  contract  for  and  provide 
electric  motor  power  for  any  other  purpose  or  purposes. 

Section  6  of  said  act  is  as  follows: 

That  the  said  company  shall  have  power  to  operate  their  cars  in  the  trans- 
portation of  passengers  and  freight,  over  the  tracks  they  may  construct 
or  acquire  in  said  city,  with  electric  power,  in  suitable  carriages,  and  at 
such  rates  as  may  be  fixed  upon  in  the  by-laws  of  the  same. 

The  petitioner  company  was  incorporated  by  an  act  of 
the  Legislature  approved  16th  December,  1891,  and,  by 
authority  of  that  act,  acquired  the  rights  and  franchises  of 
the  two  companies  hereinbefore  mentioned,  subject  to  the 
liabilities  and  duties  of  said  companies.  On  the  13th  of 
September,  1892,  the  Columbia  Electric  Street  Railway, 
Light  &  Power  Company  petitioned  the  city  council  for 
leave  to  operate  its  cars  by  electricity.  In  pursuance  of 
said  petition  the  city  council  on  the  11th  of  October,  1892, 
passed  an  ordinance  entitled  *'An  ordinance  to  confer  upon 
the  Columbia  Electric  Street  Railway,  Light  &  Power 
Company  the  powers  and  privileges  conferred  upon  the 
Columbia  Street  Railway  Company  by  an  ordinance  ratified 
on  the  29th  day  of  June,  1886,  and  to  enlarge  the  same.'* 
Section  3  of  the  last-mentioned  ordinance  is  as  follows, 
to  wit: 

And  be  it  further  ordained  that  the  cit7  council  of  Columbia,  S.  C, 
shall  have  the  power  and  hereby  reserves  the  right  to  regulate  by  ordi- 
nance the  manner  of  operating  such  electric  railway,  and  to  alter  and 
amend  the  ordinances  relating  thereto  by  such  further  enactment  as  in 
their  judgment  the  public  welfare  may  demand. 

The  exceptions  will  not  be  considered  seriatim,  as  they 
raise  substantially  the  single  question  whether  the  city 
council  had  the  power  and  authority  to  make  the  ordin- 
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ance  in  question.     It  is  not  necessary  to  cite  authorities  to 
sustain  the  general  proposition  that   street  railways  are 
subject  to  reasonable  regulations  by  the  authorities  of  the 
municipality    where    tliey    are    located  under  its  police 
powers.     In  this  case  the  question  whether  the  ordinance 
is  reasonable  is  not  before  the  court  for  consideration.     We 
will  proceed  to  consider  whether  the  city  council  had  the 
power  to  make  the  regulation   aforesaid,  that  street  cars 
should  not  be  run  unless  in  charge  of  a  conductor.     Not 
only  is  there  an  absence  of  legislative  intent  to  prevent  the 
authorities  of  the  city  of  Columbia  from  exercising  its 
powers  of  police  in  regard  to  the  street  railways,  but  the 
trend  of  the  various  legislative  enactments  relative  thereto, 
and  hereinbefore  mentioned,  is  to  make  the  running  of  the 
street  cars  subject  to  rules  and  regulations  prescribed  by 
the   city  council.     This  police  power  of  the  city  seems  to 
have  been  recognized  by  the  petitioner  when  it  filed  its 
petition  with    the   city  council    asking   permission  to  be 
allowed  to  make  such  changes  in  its  line  as  were  necessary 
to  enable  it  to  operate  its  cars  by  electricity,  and  with  said 
petition  presented  the  draft  of  an  ordinance  to  accomplish 
that  result,   section  3  of  which  ordinance  is  hereinbefore 
set  out.     The  authorities  are  not  in  harmony  touching  the 
abstract  question  whether  municipal  authorities  have  the 
right  to  make  a  regulation  that  the  street  cars  shall  not  be 
operated    unless    in    charge  of  a  conductor.       Whatever 
doubts  may  exist  as  to  this  abstract  question,  we  are,  never- 
theless,  of  the  opinion  that  the   facts  connected  with  the 
case  show  that  the  city  council  had  the  power  to  pass  the 
ordinance   in   question,   and  that    his  honor,   the  circuit 
judge,  was  in  error  in  deciding  to  the  contrary.     It  is  the 
judgment  of  this  court  that  the  order  of  the  Circuit  Court 
be  reversed,  and  the  petition  dismissed. 


NoTR. — See  note  to  Orand  Av.  Ry,  Co,  v.  People*s  Ry.  Co.,  post 
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State,  ex.  rel.  St.  Louis  Underground  Service  Com- 
pany V.  William  J.  Murphy,  Street  Commissioner. 

Missouri  Supreme  Court,  June  £5,  1895, 
Subways  for  electbio  Wires.— Ultra  vires  FRANcmss. 

The  oity  of  St.  Louis,  empowered  by  its  charter  to  regulate  the  use  of 
streets,  granted  by  ordinance  to  a  corporation  formed  for  the  purpose  of 
constructing  and  operating  electrical  subways,  the  right  to  construct 
and  maintain  such  subways  in  any  of  its  streets  for  the  period  of  fifty 
years.  It  prescribed  the  manner  and  depth  at  which  .conduits  and  pipes 
should  be  laid  in  streets;  declared  the  grantee  to  be  a  common  carrier, 
and  required  prepayment  of  $500  semi-annuHlly  to  the  city  for  the  rights 
and  franchises  granted.  The  original  ordinance  required  the  company 
to  permit  the  use  of  the  subways  by  any  persons  or  companies  desiring  to 
use  them,  upon  terms  to  be  agreed  upon;  also  required  the  company  to 
maintain  wires  for  the  city  fire  and  police  alarm  and  telephone  service, 
free  of  charge.  These  provisions  v^re  cancelled  by  amendment.  After 
subways  had  been  constructed  in  some  of  the  streets  and  payment  made 
by  the  company  as  prescribed  by  the  ordinance,  an  application  to  con- 
struct further  subways  was  refused,  and  application  for  mandamus 
made  to  compel  the  granting  of  the  permit. 

The  application  was  denied  upon  the  ground  that  the  ordinance  contem- 
plated the  use  of  public  property  for  private  purposes,  which  was  be- 
yond the  power  of  the  city  to  grant. 

UeZd,  also,  tliat  while  by  permitting  the  company  to  exf^end  money  and 
by  receiving  the  stipulated  payment,  the  city  would  have  been  estopped 
had  the  ordinance  been  within  its  charter  powers,  the  principle  of  ultra 
vires  prevented  the  application  of  the  principle  of  estoppel. 

Also  hdd,  incidentally,  that  the  city  authorities  had  the  power  to  autho:  - 
ize,  and,  if  public  safety  and  general  welfare  should  demand  it,  to 
require  all  electric  wires,  used  for  the  benefit  of  the  public,  to  be  laid 
underground;  this,  as  a  proper  and  legitimate  regulation  of  the  public 
use  of  the  streets. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  St.  LouU 
V.  W,  U.  Tel.  Co.f  vol.  4,  p.  115;  Julia  Building  Ass'nv.  Bell  l^leph, 
Co.,  vol.  1,  p.  801;  St,  Louis  v.  Bdl  Teleph.  Co.,  vol.  a,  p.  44. 

Application  for  mandamus.     Facts  stated  in  opinion. 
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John  G.  Chandler f  R.  L.  McLaran,  and  E.  A.  Noonan,  for 
relator. 

D.  D.  Fisher  and  E.  C.  Kehr,  for  respondent. 

MacParlanb,  J. :  On  the  15th  day  of  February,  1889, 
an  ordinance  of  the  city  of  St.  Louis,  No.  14,798,  entitled 
"An  ordinance  to  provide  for  laying  electric  wires  under- 
ground," was  passed  and  approved.     By  section  1  per- 
mission and  authority  were  granted  the  National  Subway 
Company  of  Missouri,  its  successors  and  assigns,  to  con- 
struct,   maintain    and    operate    conduits,    pipes,    mains, 
coDductors,  manholes  and  service  and  supply  pipes  in  any 
of  the  streets,  alleys,  squares,   avenues  and  public  high- 
ways of  the  city  of  St.  Louis,  for  the  term  of  35  consecutive 
years.     The  objects  are  declared  to  be  that  of  *' distributing 
and  maintaining  line  or  lines  of  electric  and  other  wires, 
together  with  all  necessary  feeders,  outlets,  service  wires 
or  other  electrical  conductors  to  be  used  for  the  transmis- 
sion of  electricity  for  any  and  all  purposes."      It  was 
further  provided  that,  before  said  company,  its  successors 
or  assigns,  should  lay  any  conduits  or  pipes  in  any  of  the 
streets,  it  should  submit  to  the  board  of  public  improve- 
ments its  plans,  and  the  same  should  be  approved.    Section 
2  prescribed  the  manner  and  depth  in  which  conduits  and 
pipes  should  be  laid  in  the  streets.     Section  3  required  the 
work  to  be  done  with  the  least  possible  injury  or  delay  to 
the  public,  and  that  the  streets  be  left  in  proper  condition. 
Section  4  required  the  deposit  of  $1,000,   to  secure  the 
proper  repair  of  streets,  and  imposed  a  penalty  for  neglect 
to  repair.     Section  5,  the  corporation  is  declared  to  be  a 
common  carrier,  and  is  required  to  permit  any  person  or 
persons,  company  or  companies,   to  use   said  system  of 
underground   conduits  upon  terms  agreed  upon    by  the 
respective  parties,  and  in  case  of  a  failure  to  agree,  arbitra- 
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tion  was  provided  for.  Section  6  requires  the  corporation 
to  furnish,  in  addition  to  other  taxes  assessed  by  law,  and 
maintain  at  its  own  expense,  all  the  wires  of  the  fire  and 
police  alarm  and  telephone  service  of  the  city  of  St.  Louis, 
free  of  charge  to  the  city.  Section  7  makes  the  corporation 
subject  to  ordinances  of  the  city  now  in  force,  or  that  may 
hereafter  be  passed,  in  relation  to  making  excavations  in 
streets.  Section  8  nullified  the  ordinance  unless  a  bond 
for  $25,000,  with  approved  security,  should  be  filed  in  90 
days,  conditioned  for  the  faithful  observance  of  the  ordin- 
ance. The  ordinance  was  also  made  null,  unless  work 
was  commenced  in  60  days.  Section  8  declares  a  forfeiture 
for  violation  of  the  conditions  and  provisions  of  the  ordin- 
ance. Section  10  gives  the  city  the  right  to  purchase  the 
property  at  the  end  of  the  term  granted. 

On  February  6,  1891,  Ordinance  No.  15,953  was  passed, 
entitled  ''An  ordinance  amendatory  of  Ordinance  No. 
14,798  of  the  city  of  St.  Louis,  entitled  'An  ordinance  to 
provide  for  laying  electric  wires  underground.'"  This 
ordinance  strikes  out  sections  6  and  10  of  Ordinance  14,- 
798,  and  substitutes  for  sections  1,  4  and  5  three  other 
sections.  The  only  material  change  made  by  section  1  is 
to  extend  the  duration  of  the  franchises  to  50  years,  and 
to  grant  the  right  to  distribute  and  maintain,  "electric, 
telegraph,  telephone  and  other  wires.'*  No  material 
change  was  made  in  section  4.  Section  5,  as  amended, 
besides  declaring  said  company,  its  successors  and  assigns, 
a  common  carrier,  requires  a  payment  to  the  city  for  the 
rights  and  franchises  granted  semi-annually  in  advance  of 
the  sum  of  $500.  No  provision  is  left  for  the  use  of  wires 
by  the  city,  or  the  right  of  any  other  company  or  person  to 
use  them. 

Said    National  Subway    Company    was    incorporated 
January  28,  1889,   under  the  act  providing  for  the  incor- 
poration of  telegraph  and  telephone  companies,  now  article 
5,  c.  42,   Rev.  St.  1889,  with  a  capital  stock  of  $250,000,  * 
divided  into  25,000  shares  of  $10  each.     The  purposes  of 
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the  incorporation,  as  declared  in  the  articles  of  association, 
are  to  construct,   own,   operate,   and  maintain  a  line  of 
underground  magnetic  telegraph  in  the  city  of  St.  Louis. 
On  the  6th  of  February,  1889,  the  board  of  directors  sold 
and  assigned  all  the  rights  and  franchises  granted  by  said 
ordinance  to  Charles  Sutter,  for  the  consideration  of  $100. 
On  the  25th    of  February,   1889,  the  St.   Louis  Subway 
Company  was  incorporated  under  article  8,  c.  21,  Rev.  St. 
1879,   as  a  private  business  corporation,   with  a  capital 
stock  of  $500,000,  divided  into  50,000  shares  of  $10  each, 
which  was  alleged  to  have  been  actually  paid  up  in  lawful 
money  of  the  United  States.    Of  this  stock  the  said  Charles 
Sutter  subscribed  for  49,800  shares.     The  purposes  of  this 
corporation,  as  declared  in  the  articles,  were:  **To  lay  out 
and  maintain,   construct  and  operate,   lines  of  subway  in 
this  State  for  the  purpose  of  carrying  wires  for  the  trans- 
mission of  electricity  and  electric  currents,   and  in  and 
about  said  business  to  acquire  and  hold  such  property, 
both  real  and  personal,  as  may  be  requisite  and  necessary 
in  the  premises;  to  make  all  necessary  leases,  contracts 
and  other  agreements  as  may  be  required  to  carry  out  the 
purposes  of  the  company."     On  February  28,   1889,  this 
corporation  was  organized  and  purchased    from   Charles 
Sutter  the  rights  and  franchises  granted  under  said  ordin- 
ances,  for  which  it  agreed  to  pay  $498,000.     Mr.   Sutter 
accepted  49,800  shares  of  fully  paid  up  stock  in  satisfaction 
of  the  purchase  price.     The  other  shareholders,  except  one 
who  subscribed  for  25  shares,  paid  up  their  stock  by  ser- 
vices rendered.     From  June,  1889,  to  the  end  of  that  year, 
the   St.  Louis  Subway  Company  obtained  permits  upon 
plans  approved  by  the  board  of  public  improvements,  and 
caused  a  line  of  subways  to  be  constructed,  about  11-6 
miles  in   length,   as  follows:     On  Broadway,   from  Elm 
street  to  St.  Charles;    on  Market  street,  from  Broadway  to 
Tenth;  on  Tenth  street,  from  Market  to  Chestnut;  and  on 
Chestnut  street,  from  Tenth  to  Fourteenth  streets.     The 
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subways  occupy  a  space  in  the  street  about  six  feet  deep 
aud  three  feet  wide,  with  manholes  about  five  to  six  feet  in 
diameter  at  each  street  crossing,  and  at  other  points  where 
obstructions  are  to  be  passed.  From  1889  to  1894  nothing 
was  done  in  the  way  of  building  conduits. 

On  the  10th  day  of  May,  1890,  John  B.  O'Mera  obtained 
judgment  against  the  St.  Louis  Subway  Company  in  the 
St.  Louis  Circuit  Court  for  $8,869.23,  for  work  done  on  the 
subways  above  mentioned,  and  on  the  10th  day  of  June, 
1890,  Emile  A.  Meysenburg  obtained  a  judgment  against 
it  in  the  same  court  for  $42,911.22,  on  account  of  work, 
material  and  money  applied  to  the  construction  of  said 
subways.  Upon  these  judgments  executions  were  issued, 
and  the  sheriff  seized  all  the  right,  title  and  interest  of  the 
St.  Louis  Subway  Company  in  and  to  the  franchise  acquired 
by  it  under  Ordinance  14,798,  and  all  its  title  in  and  to  the 
subways  above  mentioned,  and  all  pipes,  mains,  iron,  etc., 
belonging  to  said  company,  and  on  July  21,  1890,  sold  the 
same  to  Emile  A.  Mysenburg  for  the  sum  of  $1,000,  to 
whom  the  sheriff  executed  a  deed  as  for  the  sale  of  real 
estate.  Alias  executions  were  issued  on  said  judgments, 
and  the  same  property  seized  and  sold  under  them,  as 
personal  property,  on  January  7,  189J,  at  which  sale 
Emile  A.  Meysenburg  was  again  the  purchaser  at  the 
sum  of  $500,  and  for  which  he  received  a  bill  of  sale  from 
the  sheriff. 

The  relator,  the  St.  Louis  Underground  Service  Com- 
pany, was  incorporated  February  26,  1891,  as  a  private 
business  corporation,  under  article  8,  c.  42,  Rev.  St.  1889, 
with  a  named  capital  stock  of  $1,000,000,  divided  into 
10,000  shares  of  $100  each,  which  is  alleged  to  have  been 
fully  paid  in  lawful  money.  The  stock  was  subscribed  as 
follows:  Emile  A.  Meysenburg,  9,000  shares;  Robert 
McLaren,  250;  Benjamin  Von  Puhl,  250;  Andrew  J. 
Cooper,  250;  and  Charles  Sutter,  250  shares.  The  pur- 
poses for  which  this  company  was  organized  '^are  to  lay 


MISSOURI,  1895.  69 


State  ▼.  Murphy,  etc. 


out  and  maintaiDy  contruct  and  operate,  lines  of  subway  in 
tins  State  for  the  purposes  of  carrying  wires  for  the  trans- 
mission of  electricity  and  electric  currents;  also  to  lay  out, 
construct,  and  maintain  and  operate,  lines  of  pipes,  mains 
and  conductors  in  this  State  for  the  purpose  of  distributing 
substances,  either  for  fuel  or  illuminating  purposes,  or  for 
both,  and  for  said  purposes  to  acquire  and  hold  such  prop- 
erty, both  real  and  personal,  as  may  be  requisite  and 
necessary  in  the  premises,  to  make  all  necessary  leases, 
contracts  and  other  agreements,  as  may  be  required  to 
carry  out  the  purposes  of  the  company."  Emile  A.  Mey- 
senburg,  on  March  10,  1891,  for  the  expressed  considera- 
tion of  $900,000,  by  bill  of  sale,  transferred  to  the  St.  Louis 
Underground  Service  Company,  all  the  property  and  rights 
he  acquired  by  purchase  at  the  sheriff's  sales  above  men- 
tioned. By  this  transfer  he  paid  his  subscription  for  the 
9,000  shares  of  stock  subscribed  by  him.  From  this  time, 
March  10,  1S91,  until  the  summer  of  1894,  the  St.  Louis 
Underground  Service  Company  did  nothing  in  the  way  of 
building  conduits.  In  May,  1894,  relator  made  applica- 
tion for  and  received  a  permit  to  lay,  and  laid,  a  subway 
180  feet  in  length,  on  Olive  street,  from  Broadway  east  to 
an  alley  at  the  middle  of  the  block,  and  south  on  said  alley 
to  a  point  opposite  the  operating  room  of  the  Postal  Tele- 
graph Company,  in  the  Laclede  Building;  and  on  August 
20th,  it  obtained  a  permit  and  constructed  a  subway  on 
Fourteenth  street,  from  Chestnut  to  the  alley  in  the  middle 
of  the  block,  and  about  16  feet  into  the  alley,  to  a  tele- 
graph pole,  about  165  feet  in  length. 

In  November,  1894,  the  relator  made  application  in  due 
form  to  respondent,  as  street  commissioner,  for  permit  to 
construct  conduits  on  Chestnut  street.  The  plans  had  pre- 
viously been  submitted  to  and  approved  by  the  board  of 
public  improvement.  Respondent  refused  to  grant  the 
permit.  This  proceeding  is  by  mandamus  to  require  the 
respondent,  as  street  commissioner,  to  grant  the  permit. 
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A  writ  was  issued  and  respondent  has  made  return 
thereto,  to  which  relator  demurred.  From  the  pleadings 
and  the  evidence  taken  the  foregoing  facts  are  deduced. 

While  the  legal  questions  involved  are  raised  by 
demurrer  to  the  return,  the  entire  case  was  presented  by 
oral  argument  and  brief  of  counsel,  and  we  will  consider 
the  merits  of  the  case  without  regard  to  the  form  in  which 
it  has  been  presented. 

1.  A  number  of  questions  were  discussed  by  counsel,  both 
in  argument  and  brief,  but  the  most  important,  and,-  as  we 
think,  the  controlling  one,  is  whether  the  city  of  St.  Louis 
had  the  power  to  grant  to  t^e  National  Subway  Company 
the  franchises  now  claimed  by  relator.  If  it  had  no  such 
power,  and  is  not  estopped  by  what  it  has  done  in  afiSrm- 
ance  of  its  grant,  the  controversy  necessarily  ends,  and 
consideration  of  other  questions  will  be  unnecessary. 

Municipal  as  well  as  other  corporations  derive  their 
power  from  the  Legislature,  and  can  exercise  none  not 
confided  to  them.  To  the  charter  of  the  city  of  St.  Loui^*, 
then,  we  must  look  for  authority  to  make  the  contract  in 
question.  State  v.  Clark,  54  Mo.  35.  The  charter  undoubt- 
edly vests  in  the  city  large  power  and  control  over  the 
streets  and  other  public  property  within  its  limits.  It  has 
power  to  establish,  open  and  vacate  all  streets,  public 
grounds  and  squares,  and  regulate  the  use  thereof;  to  lease 
portions  of  the  unimproved  wharf;  to  license,  tax  and 
regulate  telegraph  companies  and  street  railroad  cars;  to 
have  sole  power  and  authority  to  grant  to  persons  or  cor- 
porations the  right  to  construct  railways  in  the  city;  and, 
finally,  to  pass  all  such  ordinances,  not  inconsistent  with 
the  provisions  of  the  charter  or  the  laws  of  the  State  as 
may  be  expedient  in  maintaining  the  peace,  good  govern- 
ment, health  and  welfare  of  the  city,  its  trade,  commerce 
and  manufactures.     Charter,  Rev.  St.  1889,  pp.  2085,  2100. 

The  power  to  regulate  the  use  of  streets  is  very  compre- 
hensive.    ''The  word  'regulate'  is  one  of  broad  import.    It 
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is  a  word  used  in  the  Federal  Constitution  to  define  the 
power  of  Congress  over  foreign  and  interstate  commerce, 
and  he  who  reads  the  many  opinions  of  this  court  will  per- 
ceive how  broad  and  comprehensive  it  has  been  held  to  be." 
Mr.  Justice  Brewer,  in    St.  Louis  v.  W.  IT.  Tel.  Co.,  149 
U.  S.  469.     Under  the  power  thus  delegated,  it  cannot  be 
questioned  that  the  municipal  authorities  can  permit  the 
use  of  the  surface  of  the  streets  for  the  erection  of  tele- 
graph and  telephone    poles,  and    the  laying  of  railroad 
tracks;  the  space  above  the  surface  for  stringing  electric 
wires  for  the  transmission  of  messages  and  the  creation  of 
light;  and  may  also  permit  the  laying  of  water  and  gas 
pipes  and  sewers  beneath  the  surface.     Julia  BuUding 
Aiu^n  Y.  BeU  Teleph.  Co    88  Mo.  258 ;  City  of  St.  Louis 
V.  Bell  Teleplu  Co.,  96    Mo.   629 ;   Ferrenbach  v.    Turner, 
86   Mo.  416;  Schopp  y.  City   of  St.    Louis,    117   Mo.    136. 
These  uses  are  all  of  a  public  nature,  and  are  not  incon- 
sistent  with  the  public  uses  to  which   the  streets  were 
dedicated.     Under  its  general  power  to  regulate   the  use 
of  streets  the  city  has  authority  to  authorize  corporations 
and  persons,  for  the  purpose  of  serving  the  public,  to  string 
telegraph,    telephone  or  electric  light  wires,  upon  poles 
above  the  surface,  or  through  conduits  beneath  the  surface 
of  the  streets,   provided  such  structures  and  mechanical 
appliances  do  not  materially  interfere  with   the  ordinary 
uses  of  the  streets  and  public  travel  thereon.     But  the  city 
has  no  power,   under  this  or  any  other  provision  of  its 
charter,  to  authorize  such  a  use  of  the  street,  though  for  a 
public  purpose,  as  will  destroy  its  usefulness  as  a  public 
thoroughfare.     Lockwood  v.  Railroad   Co.,     122    Mo.    86; 
Knapp,    Stout  &  Company  v.   St.   Louis   Transfer  Ry.    Co. 
(Mo.  Supp.),  28  S.  W.  Rep.  629,  and  cases  cited.     So  it  is 
well  settled  that  the  city  of  St.  Louis  has   no  power  to 
authorize   the   appropriation   of   any   parts   of  any   of  its 
streets  for  private  purposes.     The  power  to  regulate  the 
use  of  streets  refers  to  legitimate  public  uses  not  inconsis- 
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tent  with  the  ordinary  and  paramount  use  foi*  travel  thereon, 
or  with  the  private  rights  of  abutting  property  owners.  An 
ordinance  having  the  effect  of  diverting  the  streets 
from  a  public  to  a  private  use,  or  of  unreasonably  appro- 
priating them  to  a  public  use  other  than  that  of  ordinary 
travel  by  pedestrians  and  vehicles,  is  ultra  vires  and  void. 
Knapp,  Stout  &  Company  v.  St.  Louis  Transfer  Ry.  Co.,  supra; 
Dubach  v.  Railroad  Co.,  89  Mo.  488;  Belcher  Sugar  Refinery 
Co.  V.  St.  Louis  Grain  Elevator  Co,  82  Mo.  124;  Schopp  v. 
City  of  St.  Louis,  supra;  Glaessner  v.  Association,  100  Mo. 
514. 

It  is  true  that  these  decisons  and  the  principle  declared 
were  applied  to  grants  authorizing  the  use  of  the  surface 
of  the  streets.  But  the  public  use  of  streets,  as  has  been 
said,  is  not  confined  to  the  surface,  nor  is  the  power  of  the 
city  confined  to  that  of  regulating  the  use  of  streets  and 
public  grounds.  To  it  is  also  delegated  general  police 
powers,  and  under  them  it  is  authorized  to  pass  **all  such 
ordinances  as  may  be  expedient  in  maintaining  the  peace, 
good  government,  health  and  welfare  of  the  city,  its  trade, 
commerce  and  manufactures.*'  In  the  exercise  of  the 
powers  thus  delegated,  it  has  the  undoubted  right  to  regu- 
late the  public  use  of  the  streets,  both  above  and  beneath 
the  surface.  This  it  constantly  does  by  allowing  public 
sewers,  water  mains  and  gas  pipes  to  be  laid  beneath  the 
surface,  and  regulating  the  manner  in  which  the  work 
shall  be  done.  It  is  said  in  a  recent  case:  ''This  power  to 
regulate  the  use  of  streets  is  not  confined  to  the  regulation 
of  travel  thereon,  but  under  it  the  city  may  allow  gas, 
water  and  sewer  pipes  to  be  laid  therein,  and  may  cause 
wells  therein  to  be  filled,  and  may  permit  the  erection  and 
maintenance  of  telegraph  poles  thereon.  All  these  uses  are 
consistent  with  the  uses  for  which  the  streets  are  acquired 
or  dedicated.*'  Schopp  v.  City  of  St.  Louis,  117  Mo.  136. 
The  dedication  of  the  streets,  then,  to  public  uses 
includes  as  well  the  soil  beneath  them  as  the  surface  itself. 


MISSOURI,  1895.  73 


State  Y.  Murphy,  etc. 


The  city  authorities  had  the  same  power  to  regulate  the 
use  of  the  streets  beneath  as  upon  the  surface  thereof,  and 
the  power  is  in  like  manner  limited  to  public  uses.  It  has 
also  been  held  that  the  general  power  to  regulate  the  use 
of  streets  is  not  confined  to  public  uses  common  and  known 
at  the  time  of  the  dedication,  but  extends  to  new  uses  as 
they  spring  into  existence.  City  of  St.  Louis  v.  Bell  Teleph. 
Co.s  supra.  Under  these  well  settled  principles,  there  can 
be  no  doubt  that  the  municipal  authorities  of  the  city  of 
St.  Louis,  vested  as  they  are  with  such  enlarged  control 
over  property  devoted  to  public  uses,  have  the  power  to 
authorize,  and,  if  public  safety  and  general  welfare 
demand  it,  to  require,  all  electric  wires,  used  for  the  benefit 
of  the  public,  to  be  laid  underground.  This  would  be  a 
proper  and  legitimate  regulation  of  the  public  use  of  the 
streets.  But  the  streets  of  a  city  are  dedicated  to  public 
uses  only,  and  are  held  by  the  municipality  in  trust 
for  such  uses.  The  trust  is  sacred,  and  the  city  has  no 
authority,  even  under  such  enlarged  powers  as  St.  Louis 
possesses^  to  permanently  divert  any  portion  of  it  from 
these  uses  to  such  as  are  purely  private.  The  question, 
then,  is  whether,  under  the  ordinance  granting  to  the 
National  Subway  Company  of  Missouri,  its  successors  or 
assigns,  the  right  to  construct,  maintain  and  operate  con- 
duits, pipes,  mains,  conductors,  manholes  and  service  and 
supply  pipes  in  any  of  the  streets,  alleys,  etc.,  of  the  city 
of  St.  Louis,  during  the  term  of  50  years,  was  for  a  public 
or  private  use.  If  for  the  latter,  it  must  be  held  ultra  vires 
and  void. 

While,  under  the  pleadings,  the  issues  were  made  by 
demurrer  to  the  return,  evidence  was  taken  by  the  party 
and  filed,  and  the  case  was  argued  as  well  upon  the 
evidence  as  upon  the  allegations  of  the  pleadings,  we  con- 
sider the  question  as  presented  under  the  pleadings  and 
the  evidence.     *^ If  it  is  doubtful  or  questionable  whether 
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the  use  is  public  or  not,  testimony  is  admissible  to  deter- 
mine the  fact.*' 

The  purpose  of  the  grant,  as  declared  in  the  ordinance, 
is  that  of  '^ distributing  and  maintaining  a  line  or  lines  of 
electric,  telegraph,  telephone  and  other  wires  •  .  .  to 
be  used  for  the  transmission  of  electricity  for  any  and  all 
purposes/'  By  section  5,  as  amended,  it  is  declared  that 
such  corporation,  its  successors  or  assigns,  shall  be  a 
common  carrier,  and  shall  have  and  enjoy  such  rights, 
privileges,  and  immunities  as  are  usually  had  and  enjoyed 
by  such  companies."  These  are  the  only  purposes 
expressed  in  the  ordinance.  A  clause  of  section  5  in  the 
original  ordinance,  which  was  omitted  from  the  amend- 
ment, provided  that  said  corporation  shall  permit  '^any 
persons,  company  or  companies,  to  use  said  system  of 
underground  conduits"  upon  terms  to  be  fixed  as  therein 
provided.  There  is  nothing  in  the  terms  of  the  ordinance 
from  which  an  inference  can  be  drawn  that  the  proposed 
conduits  and  wires  should  be  used  for  the  benefit  of  the 
public.  The  corporation  was  not  at  the  time  engaged 
in  the  business  of  transmitting  messages  by  use  of  electric 
wires,  or  transmitting  electricity  for  the  purpose  of  pro- 
ducing light  and  no  inference  can  be  drawn  that  the  pro- 
posed transmission  of  electricity  was^for  use  of  the  public. 
After  the  amendment  of  section  5  of  the  original  ordin- 
ance, no  obligation  was  left  on  said  corporation  to  serve 
the  public  in  any  capacity. 

The  corporation  to  which  the  franchises  were  granted 
was  chartered,  under  the  general  laws  of  the  State,  for  the 
purpose  of  constructing,  owning,  operating  and  maintain- 
ing a  line  of  underground  magnetic  telegraph  in  the  city 
of  St.  Louis,  but  immediately  on  obtaining  the  franchises 
conferred  by  the  ordinance  it  sold  and  assigned  them  to 
relator,  into  whose  hands  they  are  claimed  to  have  passed 
by  assignment.  Relator  was  not  even  organized  as  a  tele- 
graph company.     It  was  organized  as  a  business  corpora- 
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tion.    Its  purposes,  as  declared  in  its  articles  of  association, 
are  '^to  lay  out  and  maintain,  construct  and  operate,  lines 
of  subway  in  this  State  for  the  purpose  of  carrying  wires, 
for  the  transmission  of  electricity  and  electric  currents;  also 
to  lay  out,  construct  and  maintain  and  operate,  lines  of 
pipes,  mains  and  conductors  in  this  State  for  the  purpose  of 
distributing  substances,  either   for   fuel   or  illuminating 
purposes,  or  for  both.''     So  it  appears  that  relator  does 
not,    under  its  charter,  undertake  to  discharge  a  public 
duty  by  itself  using  the  wires  for  telegraph  or  telephone 
purposes.     Its  purpose,  so  far  as  appears  from  the  ordin- 
ance or  charter,  is  to  occupy  the  streets  by  subways  and 
electric  wires.     It  is  placed  under  no  obligations  to  use 
them,    or  cause  them  to  be  used,   for  the  benefit  of  the 
public.     Still,  it  claims  the  right  to  so  occupy  every  street 
in  the  city  for  50  years.      No  duty  whatever  is  imposed 
upon  it,  no  control  over  its  works  or  business  is  retained 
by  the  city,  except  in  the  mere  approval  of  the  plans  it  may 
adopt  for  making  the  subways,  and  the  manner  of  execut- 
ing the  work.     The  evidence  shows  that    the  object  to  be 
accomplished  in  granting  these  important  franchises  was 
to  vest  in  one  company  the  right  to  build  suitable  conduits, 
aud  to  require  all  telegraph,  telephone,  and  electric  light 
companies  to  lease  and  use  the  wires  of  the  favored  com- 
pany, its  successors  and  assigns. 

We  do  not  think  it  necessary  to  inquire  whether  a  con- 
tract of  this  character,  had  the  objects  been  expressed,  could 
be  upheld.  Such  purposes  were  not  expressed;  on  the 
contrary,  the  provision  in  section  5  of  the  original  ordin- 
ance, which  did  give  **any  person  or  persons,  company  or 
companies,"  the  right  to  use  the  system  of  underground 
conduits,  was  studiously  omitted  from  the  amended  ordin- 
aoce.  As  the  ordinance  now  stands,  relator  is  under  no 
obligation  to  permit  any  telegraph,  telephone  or  electric 
light  company  to  use  its  wires,  and  it  is  thus  given  the 
power  to  control  the  use  of  the  streets  for  its  own  private 
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benefit.  We  think  the  extraordinary  rights,  powers  and 
franchises  granted  under  the  ordinances  can  only  be  con- 
strued to  have  been  intended  for  the  private  use  of  said 
corporation,  and  that  the  city  therefore  had  no  power  to 
grant  them. 

Much  stress  is  laid  upon  the  fact  that  the  National  Sub- 
way Company  is  declared,  under  the  ordinance,  to  be  a 
common  [carrier.  But  calling  it  a  common  carrier  does 
not  make  it  one.  It  has  none  of  the  characteristics  of  a 
common  carrier.  To  ascertain  how  its  franchises  are  to 
be  used,  we  must  look  to  the  rights  conferred  and  the 
duties  imposed  under  its  charter  and  the  ordinance. 
Does  it  appear  from  these  that  relator  invites  employment 
from  the  pubic  generally?  Does  it  obligate  itself  to  serve 
the  public  generally?  Is  it  subject  to  regulation  and 
control  in  respect  to  its  dealings  with  the  public?  None 
of  these  essentials  to  a  public  business  such  as  that  of  a 
carrier  appear.  On  the  contrary,  it  is  clear,  as  has  been 
shown,  that  a  private  business  only   is  contemplated. 

2.  But  it  is  insisted  that  inasmuch  as  relator  and  its 
assigns  have  gone  to  large  expense,  with  the  knowledge  of 
the  city,  in  constructing  subways  in  some  of  the  streets, 
and  have  paid  to  the  city  semi-annually,  in  advance,  the 
sum  of  $500  for  the  rights  and  franchises  granted  it,  as 
required  by  section  5  of  the  amended  ordinance,  the  city 
should  not  be  estopped  to  deny  the  validity  of  the  ordin- 
ance. There  is  no  doubt  that  the  doctrine  of  estoppel  is, 
as  a  general  rule,  alike  applicable  to  corporations  and 
individuals.  It  cannot,  however,  be  applied  to  validate  a 
contract  which  the  corporation  had  no  power  to  make. 
The  doctrine  is  thus  declared:  ''Where  a  municipal  cor- 
poration enters  into  a  contract,  which  it  has  the  power  to 
make,  the  doctrine  of  estoppel  applies  to  it  with  the  same 
force  as  to  individuals."  Union  Depot  Co.  v.  City  of  St 
LouiSy  76  Mo.  393.  The  rule  is  thus  given  by  Bigelow: 
''If  the  act  undertaken  was  in  and  of  itself  ultra  vires  of 
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the  corporatdoDy  no  act  of  that  body  can  have  the  effect  to 
estop  it  to  allege  its  want  of  power  to  do  what  was  under- 
taken." Bigelow,  Estop.  (5th  ed.)  466,  467.  See,  also, 
Scavill  V.  Thayer,  105  U.  S.  143;  Tliomas  v.  Railroad  Co., 
101  U.  S.  86;  Pennsylvannia  Ry.  Co.  v.  St.  Louis  A.  &  T. 
H.  Ry.  Co.,  118  U.  S.  317.  In  the  case  last  cited  it  is 
said:  **We  know  of  no  well  considered  case  where  a  cor- 
poration which  is  party  to  a  continuing  contract,  which  it 
had  no  power  to  make,  seeks  to  retract,  and  refuses  to  pro- 
ceed further,  it  can  be  compelled  to  do  so."  As  the  city 
had  no  power  to  authorize  the  use  of  its  streets  for  private 
purposes  by  ordinance,  it  certainly  cannot  do  so  by  estoppel. 

Peremptory  writ  denied. 

Bbacb,  C.  J.,  and  Robinson,  J.,  concur.  Babclay,  J., 
concurs  in  the  result. 


Nofi.— See  note  to  Qrand  Av.  Bus,  Co.  ▼.  Psopfo**  By»  Co.,  pan* 


State  of  Missoubi  ex  rel.  St.  Louis  Underground  Ser- 
vice Company  v.  William  J.  Murphy,  Street  Com- 
missioner. 

Missouri  Supreme  Court,  February  18, 1896, 

Subways  fob  elbcteio  wirss.— Municipal  power  to  grant  vran- 

CHisB.— Mandamus. 

A  municipal  corporation  has  no  power  to  grant  the  use  of  pnblio  streets 
for  the  construction  and  maintenance  of  electrical  subways,  by  private 
individuals  or  corporations,  though  the  sole  purpose  may  be  that  of 
leasing  them  to  public  wire-using  corporations,  without  reserving  the 
power  of  supervision  and  control  of  aU  matters  incident  to  location, 
construction,  maintenance  and  use. 

No  such  reeerTed  power  was  to  be  implied;  it  must  be  expressed  in  the 
grant. 

An  ordinance  by  which  a  city  undertook  to  grant  to  a  private  corporation 
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the  right  to  maintain  subways  under  every  street  for  fifty  years,  to  the 
practical  exclusion  of  all  other  public  uses,  and  to  give  it  the  practical 
control  of  the  use  of  all  public  wires  which  might  afterwards  be  required 
to  go  underground,  held  void,  as  an  attempt  to  delegate  powers  which 
the  city  alone  could  exercise  imder  its  charter. 
Cases  of^this  series  cited  in  opinion,  appearing  in  bold  faced  type:  StcUe  ex 
reL  Laclede  Chu  Light  Co,  v.  Murphy,  vol.  5,  p.  71;  City  of  St.  Louie  ▼. 
BeU  Teleph.  Co,,  vol.  2,  p.  44;  City  of  St,  Louie  v.  W.  U.  TO.  Co.,  voL  4, 
p.  115. 

Bbhbabing  of  application  for  mandamus.  See  preceding 
case. 

Poyhy  Priest  &  Lehman^  Robt.  L.  McLaran^  John  0. 
Chandler,  and  E.  A.  Noonan,  for  relator. 

D.  D.  Fisher  and  Edw.  C.  Kehr,  for  respondent. 

MacFarlanb,  J.:  This  is  an  original  proceeding  by 
mandamus,  the  purpose  of  which  is  to  require  the  respond- 
ent, Murpbji  as  street  commissioner  of  the  city  of  St. 
Louis,  to  grant  relator  a  permit  to  construct  conduits 
beneath  the  surface  of  Chestnut  street,  in  pursuance  of  a 
contract  claimed  to  have  been  made  with  the  city  under 
ordinances.  The  case  was  heard  on  a  demurrer  to 
respondent's  return,  and  the  demurrer  was  overruled. 
Relator,  under  leave  of  court,  has  answered  the  return. 
Evidence  was  taken,  and  the  questions  in  issue  have  been 
argued  and  the  case  is  now  to  be  determined  upon  its 
merits.  A  full  statement  of  the  pleadings  will  be 
found  to  accompany  the  former  opinion.  Most  of 
the  evidence  was  also  then  on  file,  and  was  treated  in  the 
argument  on  the  demurrer  and  in  the  opinion  as  forming 
a  part  of  the  record.  The  answer  of  ^relator  is,  in  sub- 
stance, a  denial  of  the  allegation  of  the  return.  The 
answer,  by  way  of  new  matter,  averred  that  its  articles  of 
association  had  been  amended,  whereby  its  purposes  are 
more  distinctly  set  out,  as  follows: 
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This  oompanj  is  organized  for  the  purpose  of  laying  out,  oonstruoting, 
maintaining  and  operating  oonduits  or  subways,  pipes,  mains,  conductors, 
manholes,  and  service  pipes  in  the  streets,  alleys,  or  other  public  places  in 
the  cities  of  this  State  and  elsewhere,  to  be  used  in  distributing  and  main- 
taining a  line  or  lines  of  electrical  and  other  wires  owned  by  this  com- 
pany or  others,  together  with  all  necessary  feeders  and  service  wires  and 
other  electrical  conductors,  and,  when  used  for  the  wires  of  others,  upon 
reasonable  and  just  compensation;  and  to  acquire  and  hold  all  necessary 
or  useful  grants,  to  occupy  and  use  the  streets,  ayenues,  alleys,  and  other 
public  places  for  the  purposes  aforesaid;  to  acquire  and  hold  such  prop- 
erty, real  and  personal  and  incorporeal,  as  may  be  requisite  and  necessary 
in  the  premises;  to  make  all  necessary  leases,  contracts,  and  other  agree- 
ments as  may  be  required  to  carry  out  the  purposes  of  the  company;  to 
make  proper  by-laws,  and  to  do  and  perform  all  such  matters  and  things 
as  may  be  necessary  and  usual  for  the  effectual  consummation  of  the  pur- 
poses for  which  the  company  is  formed. 

The  answer  also,  for  the  purpose  of  showing  the  inten- 
tion of  the  parties  in  making  the  contracts  and  granting 
the  franchises  evidenced  by  the  ordinances,  stated  at  length 
the  situation  in  the  city  of  St.  Louis  in  respect  to  the 
manner  in  which  electricity  was  then  carried,  the  incon- 
venience and  danger  of  such  methods,  and  the  necessity  of 
providing  for  placing  electric  wires  underground.  It 
charges  that  electric  wires,  for  all  the  uses  to  which  they 
are  applied,  are  for  the  benefit  of  the  public,  as  well  as  for 
the  private  gain  of  the  owners;  and  that  its  subways  **are 
intended  and  designed  for  the  use  of  all  persons,  upon 
reasonable  rates  and  like  conditions,  who  may  desire  to 
use  the  same  by  placing  wires  therein,  or  connecting  with 
wires  to  be  laid  therein ;  and  its  property  and  employment 
are  thereby  affected  with  public  use,  and,  being  so  affected, 
whether  its  charter  or  the  ordinances  granting  the  right 
to  construct  and  operate  its  works  retains  the  reserved  right 
to  control  and  regulate  the  said  conduits  and  the  operation 
thereof  or  not.  Such  power,  authority  and  control  exist 
to  the  extent  of  protecting  the  public  against  danger, 
unjust  discrimination,  extortionate  charges  and  injustice 
and  oppression."  The  new  evidence  introduced  bore  upon 
the   character  of    the  uses    to  which  electric    wires    are 
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applied,  for  the  purpose  of  showing  that  all  such  uses  are 
public  in  their  nature,  the  inconvenience  and  danger  of 
overhead  wires,  and  the  necessity,  convenience  and 
economy  of  placing  them  underground,  and  in  one  subway. 
1.  We  are  unable  to  perceive  that  the  answer  of  relator, 
the  amendment  of  its  charter,  and  the  supplementary 
evidence  now  before  us  have  so  changed  the  situation  as  to 
require  a  dififerent  conclusion  from  that  reached  upon  the 
former  hearing.  On  that  hearing  it  was  held  that  the 
city,  under  its  charter  rights,  has  the  power  to  control  and 
regulate  the  public  use  of  its  streets  and  public  grounds, 
not  only  upon,  but,  if  public  safety  require  it,  above  and 
beneath  its  surface;  and  in  the  exercise  of  its  general 
police  powers  it  may  require  all  electric  wires  whose  uses 
are  of  a  public  character  to  be  placed  underground.  But 
it  was  held  further  that  the  unconditional  and  uncontrolled 
grant  contained  in  these  ordinances  was  essentially  for 
the  private  use  of  the  grantee  and  its  assigns,  to  which 
the  city  had  no  power  to  devote  its  streets.  No  claim  was 
made  on  the  first  hearing,  nor  indeed  can  it  be  justly 
made  now,  that  relator  proposes  to  deal  directly  with  the 
public.  At  most  it  only  proposes  for  its  own  private  gain 
to  furnish  others  the  instrumentalities  by  means  of  which 
they  may  subserve  the  public  interest.  Over  the  use,  sale, 
assignment  or  lease  of  these  instrumentalities  the  city  has 
expressly  reserved  no  control  or  management.  The  busi- 
ness thus  proposed  can  no  more  be  denominated  public 
than  could  that  of  manufacturing  electric  wires  for  the  use 
of  a  telegraph  company,  or  rails  for  use  in  the  track  of  a 
railroad,  or  pipes  for  conducting  water  or  gas  through  the 
streets.  A  single  instrument,  though  a  necessary  part  of 
a  public  work,  is  not  a  public  instrumentality,  for  the 
manufacture  of  which  the  power  of  eminent  domain  could 
be  exercised  even  by  the  State.  The  use  to  which  it  may 
be  applied  is  not  the  test  of  its  public  character.  The  use 
to  which  the  entire  work,   and  not  parts  of  it,  are  to  be 
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applied,  is  the  proper  test.  The  city  of  St.  Louis  made  an 
unconstitutional  lease  of  a  portion  of  its  public  wharf  to  an 
elevator  company  to  be  used  for  erecting  and  maintaining 
a  warehouse  for  the  storing  and  handling  of  grain  and 
other  merchandise  in  connection  with  the  use  of  its  elevator. 
The  power  of  the  city  to  make  the  lease  was  questioned. 
This  court  held  that,  while  the  city  had  power  to  lease  its 
unused  wharf  for  the  purposes  specified  in  the  lease,  it  had 
no  right  to  authorize  the  erection  of  such  buildings  thereon 
without  reserving  a  control  over  the  buildings  and  the  uses 
to  which  they  should  be  applied.  Belcher  Sugar  Refining 
Co.  Y.  St.  Louis  Grain  Elevator  Co.,  82  Mo.  126.  The 
court,  in  its  opinion,  says:  **The  owner  of  the  building 
may  open  or  close  it  at  his  pleasure,  and  may  discriminate 
between  shippers  and  receivers  of  produce,  and  make  his 
a  strictly  private  business,  as  if  a  retail  dry  goods 
merchant  yrere  permitted  to  erect  a  building  on  the  wharf 
to  conduct  his  business  in.  There  is  no  reservation  by  the 
city  in  the  lease  to  defendant  of  any  control  whatever  of 
the  building  or  business."  The  court  says  further:  **The 
city  has  no  right,  and  can  acquire  none  from  the  Legis- 
lature, to  make  such  a  disposition  of  the  property  con- 
demned for  wharf  purposes  as  will  prevent  her,  in  the 
event  it  should  become  necessary  to  extend  and  pave  the 
wharf,  from  doing  its  duty  in  that  respect.''  The  same 
may  be  said  in  respect  to  the  property  held  in  trust  by  the 
city  for  public  streets.  The  city  has  no  power  to  divert 
their  uses  from  those  to  which  they  were  dedicated.  It 
had  no  right  to  grant  their  use  to  relator  for  subways, 
though  its  sole  purpose  may  be  that  of  leasing  them  to 
public  wire  using  corporations,  without  reserving  the  power 
of  supervision  and  control,  not  only  of  the  work  of  excava- 
ting in  the  streets,  but  of  all  matters  incident  to  its  loca- 
tion, construction,  maintenance  and  use.  No  such  powers 
have  been  reserved  under  these  ordinances. 

VOL.   VI— 6. 
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2.  It  is  DOW  insisted  that,  inasmuch  as  all  the  uses  to 
which  electric  wires  are  ordinarily  applied*  are  of  a  public 
characer,  and  as  the  subways  are  to  be  used  by  corpora- 
tions exercising  public  functions,  they  are  for  public,  and 
not  for  private,  use,  and  the  power  of  regulation  and 
control  is  reserved  in  the  municipal  authorities.  In  other 
words,  that  the  uses  to  which  the  subways  are  to  be 
applied,  and  not  the  ownership,  determines  their  character; 
and,  if  the  use  is  public,  the  streets  may  be  devoted  to  their 
maintenance,  and  the  power  to  regulate  is  reserved.  It 
may  be  conceded  that  the  use  of  electric  wires  for  the 
transmission  of  messages  by  telegraph  and  telephonei 
and  for  the  distribution  of  light  throughout  the  city  for 
the  use  of  its  inhabitants,  is  essentially  public  in  its 
character,  and  to  which  the  public  streets  may  be  properly 
devoted.  Indeed,  the  correctness  of  this  proposition  has 
been  frequently  declared  by  this  court,  and  is  recognized 
by  the  legislation  of  this  State.  State  t.  Murphy,  [aniCf 
p.  77],  and  cases  cited ;  Rev.  St.  1889,  sees.  2721,  2792. 
It  may  also  be  conceded  that,  where  the  franchises  granted 
by  the  government  are  for  the  purpose  of  subserving  the 
public  interests,  power  is  reserved  in  the  public  to  control 
the  use  for  the  common  good,  unless  restricted  in  the 
grant.  As  has  been  said:  **The  rights  of  the  public  are 
never  presumed  to  be  surrendered  to  a  corporation  unless 
the  intention  to  surrender  clearly  appears  in  law."  Perrine 
V.  Canal  Co.^  9  How.  172.  But  it  must  be  kept  in  mind 
that  the  city  of  St.  Louis  does  not  exercise  original  govern- 
mental functions,  but  only  such  measure  thereof  as  the 
State  has  seen  fit  to  delegate  to  it.  Telegraph,  telephone 
and  electric  light  companies  also  receive  their  powers 
directly  from  the  State.  The  reserved  power  to  regulate 
them,  unless  within  the  delegated  power  of  the  city,  rests 
in  the  State.  These  corporations  are  vested  with  power, 
under  certain  restrictions,  to  use  the  public  streets  of  cities, 
and  to  place  their  wires  and  other  fixtures  under  ground, 
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on  obtaining  the  consent  of  the  municipal  authorities 
thereof.  Rev.  St.  1889,  sees.  2721,  2793.  It  is  evident 
that  the  city  has  no  such  reserved  power  over  these  wire 
using  corporations  as  is  possessed  by  the  State.  It  can 
only  exercise  such  powers  as  are  **  gran  ted  in  express 
terms;  those  necessarily  or  fairly  implied  or  incident  to 
those  expressly  given;  those  essential  to  the  declared 
objects  of  the  corporation.''  1  Dill.  Mun.  Corp.  sec.  89; 
CUy  of  St.  Zouis  v.  BeU  Teleph.  Co.,  96  Mo.  625.  The 
express  powers  bearing  upon  the  rights  here  claimed  are 
confined  to  general  police  powers  and  the  power  to  regu- 
late legitimate  public  uses  of  the  streets.  But  the  public 
corporations  to  which  the  relator  proposes  to  lease  the  use 
of  the  streets,  and  through  which  it  proposes  to  serve  the 
public,  has  express  power  from  the  State  to  place  its  wires 
and  other  fixtures  under  ground  in  the  streets  of  cities, 
provided  it  obtain  the  consent  of  the  municipal  authorities 
thereof.  It  is  clear,  therefore,  that  when  a  telegraph  or 
other  such  corporation  secures  the  right  to  lay  its  wires 
under  ground  in  the  streets  of  the  city,  no  power  of  regula- 
tion is  reserved  by  the  city  except  such  as  is  incident  to 
the  regulation  of  the  use  of  the  streets,  and  such  as  the 
safety  and  welfare  of  the  public  may  demand.  Any 
further  rights  must  be  secured  by  contract,  as  conditions 
of  the  grant.  City  of  St,  Louis  v.  BeU  Teleph.  Co.,  supra; 
CUy  of  St.  LouiH  w.  W.  U.  Tel.  Co.,  149  U.  S.  469. 

3.  But,  conceding  that  the  subways  relator  proposes  to 
construct  are,  without  other  requirements  or  conditions 
than  those  expressed  in  the  ordinances,  of  such  a  public 
character  and  for  such  a  public  use  as  will  authorize  their 
construction  in  the  public  streets,  and  that  the  city  has  the 
power  to  confine  their  use  to  public  purposes,  we  are  still 
of  the  opinion  that  the  ordinances  are  void,  for  the  reason 
that  the  city  thereby  undertakes  to  delegate  powers  which 
ic  alone  can  exercise  under  its  charter.  The  attempt  is 
made  under  the  ordinance  to  grant  to  the  National  Subway 
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Company  and  its  assigns  the  right  ;to  occupy  space  for  its 
subway  beneath  the  surface  of  every  street  in  the  city  for 
the  period  of  60  years,  to  the  practical  exclusion  of  all 
other  public  uses.  It  is  given  power  to  select  its  own 
patrons  and  dictate  its  own  terms.  It  can  elect  upon 
which  streets  its  works  can  be  constructed.  It  can  prac- 
tically control  the  charges  of  all  electric  wire-using  cor- 
porations. It  L^3  the  practical  control  of  the  use  of  all 
public  wires  which  may  hereafter  be  required  to  go  under 
ground.  By  the  ordinances  the  city  virtually  surrenders 
to  relator  its  power  to  regulate  the  underground  use  of  its 
streets  by  wire-using  companies,  and  permits  their  use  for 
such  public  purposes  only  as  may  appear  most  profitable 
to  relator.  The  contract  can  only  be  characterized  as  an 
attempt  on  the  part  of  the  city  to  surrender  and  bargain 
away  to  relator  its  charter  powers.  This  it  could  not  do. 
**  Powers  are  conferred  upon  municipal  corporations  for 
public  purposes,  and  as  their  legislative  powers  cannot 
.  .  .  be  delegated,  so  they  cannot,  without  legislative 
authority,  express  or  implied,  be  bargained  or  bartered 
away.  Such  corporations  may  make  authorized  contracts, 
but  they  have  no  power,  as  a  party,  to  make  contracts  or 
to  pass  by-laws  which  shall  cede  away,  control  or  embar- 
rass their  legislative  or  governmental  powers,  or  which 
shall  disable  them  from  performing  their  public  duties. '^ 
1  Dill.  Mun.  Corp.  sec.  97;  Belcher  Sugar  Refining  Co.  v. 
St,  Louis  Chrain  Elevator  Co.,  supra;  Matthews  v.  City  of 
Alexandria,  68  Mo.  119.  In  the  case  last  cited  the  city  of 
Alexandria  undertook  to  lease  to  Matthews  its  wharf, 
which  the  city  had  power  to  regulate  and  control.  In 
passing  upon  the  validity  of  the  contract,  the  court  says : 
**No  authority  was  given  by  the  charter  of  the  city  to  lease 
the  wharf,  or  farm  out  its  revenues,  or  to  empower  anyone 
else  to  fix  the  rate  of  wharfage.  All  these  things  were 
attempted  to  be  done  by  the  contract  under  consideration, 
and,  being  wholly  unauthorized,  the  contract  was  illegal 
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and  void.  The  legislative  authority  of  the  city  could  not 
be  delegated,  nor  could  the  city  abdicate  its  control  over 
the  public  property  held  in  trust  by  it  for  the  benefit  of 
the  public. ''  The  evidence  here  shows,  and  common  knowl- 
edge advises  us,  that  economy  of  space,  convenience  to 
the  public,  security  and  proper  adjustment  of  confiicting 
interests  of  the  various  competing  companies  make  it  desir- 
able, if  not  necessary,  that  all  electric  wires  should  be 
laid  in  one  subway;  but  the  city  cannot  cede  to  another  the 
power  of  supervision  over  them.  That  power  can  only  be 
exercised  by  the  city.  Writ  denied. 
B&ACB,  G.  J.,  and  Babclat,  J.,  concur. 


NoTK. — See  note  to  Grand  Av,  By,  Co,  ▼.  PeopWs  By,  Co,,  post. 


City  of  Philadelphia  v.  American  Union  Teleoraph 

Company. 

Bennsylvania  Supreme  Court  j  April  8y  1895. 
Telioraph.— Municipal  liobnse  fee. 

Ordinances  iinx)osing  annual  license  fee  on  the  poles  and  wires  of  a  tele- 
graph company  are  valid  as  an  exercise  of  the  police  power  and  not 
invalid  as  regulations  of  interstate  commerce. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W,  U, 
TeL  Co,  V.  Philadelphia,  vol.  2,  p.  98;  Chester  v.  Philadelphia,  <S;c.  Tel, 
Co,,  vol.  4,  p.  91,  note;  Allentown  v.  W,  U,  Tel,  Co,,  vol.  4,  p.  90;  Chester 
V.  W.  U,  Tel,  Co,,  vol.  4,  p.  100. 

Appeal  by  defendant  from  judgment  of  Philadelphia 
County  Court  of  Common  Pleas  in  favor  of  plaintiff  in  an 
action  for  the  recovery  of  license  fees. 

The  following  are  the  facts  in  the  case :  Defendant  set 
up  the  defense  that  the  ordinances  were  illegal  and  void, 
in  that  it  had  paid  to  thp  commonwealth  of  Pennsylvania 
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all  taxes  upon  the  value  of  said  poles  and  wires  as 
included  in  and  represented  by  its  capital  stock,  and  upon 
the  gross  receipts  derived  from  the  use  thereof  and  further, 
that  it  had  accepted  the  act  of  Congress,  approved  July  24, 
1866,  and  that  the  poles  and  wires  in  question  were 
principally  employed  and  operated  in  the  transmission  of 
messages  between  the  different  States,  and  were  instru- 
ments of  commerce;  that  the  charge  upon  the  wires  and 
poles  in  question  produced  an  amount  that  was  more  than 
ten  times  the  cost  of  regulating  and  supervising  the  said 
poles  and  wires  and  issuing  licenses  therefor,  and  would 
produce  revenue  to  the  city,  and  was  hence  void  as  an 
exercise  of  the  police  power,  and  invalid  for  the  reason 
also  that  it  was  a  regulation  of  interstate  commerce.  The 
court  made  the  rule  for  judgment  absolute,  and  judgment 
was  entered  for  the  amount  claimed,  with  interest,  less 
the  credit  allowed. 

These  ordinances  were  before  the  court  in  the  case  of 
W.  V.  Tel.  Co.  r.  City  of  JPhUadelphia,  22  W.  N.  C.  39, 
and  there  sustained.  No  point  was  made  as  to  the  lack  of 
power  to  impose  the  license  fees  in  question  upon  the 
defendant  company  upon  the  ground  of  its  being  engaged 
in  interstate  commerce,  nor  was  any  federal  question 
raised,  nor  did  the  point  arise  in  the  case  of  Chester  w. 
Telegraph  Co.,  148  Pa.  St.  120,  for  the  reason  that  that 
company  operated  entirely  within  the  State  of  Pennsyl- 
vania. The  point  appears  to  have  been  alluded  to  in  the 
case  of  AUentomn  v.  Telegraph  dk}.,  148  Pa.  St.  117, 
though  not  referred  to  in  the  opinion  of  the  court,  and 
probably  not  pressed.  It  was  attempted  to  be  raised  in 
the  case  of  City  of  Chester  r.  W.  U.  Tel.  Co.,  154  Pa. 
St.  464,  but  not  decided  by  this  court  by  reason  of  the 
defective  character  of  the  afiSdavit  of  defense. 

John  R.  Read,  Silas  W.  Petit  and  H.  B.  GiU,  for 
appellant. 
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CJiester  N.  Farr,  Jr.,  E.  Spencer  Miller f  Asst.  City  Sol., 
and  Charles  F.  Warvdck,  City  Sol.,  for  appellee. 

Per  Curiam:  We  find  nothing  in  the  record  that 
would  justify  U3  in  sustaining  either  of  the  assignments 
of  error.  There  was  no  error  in  entering  judgment 
against  the  defendant  company  for  want  of  a  suflScient 
affidavit  of  defense.     Judgment  affirmed. 

NoiE.— See  note  to  Orand  Av.  Ry,  Co,  t.  People's  By.  Co.,posL 


New  Castlb  v.  Electric  Company. 

Pennsylvania  County  Court,  Aug.  JJS,  1895, 

(16  Pa.  Co.  Ct.  R.  «6S.) 

Electbio  lxoht. — Municipal  liceiibb  fee. 

3f onioipal  license  fees  may  be  coUected  in  an  action  of  debt  against  elec- 
tric companies  in  default  of  their  payment,  although  the  ordinance 
imposing  such  fees  provides  in  specific  terms  only  for  a  penalty  in  case 

of  default. 

A  contract  entered  into  between  a  municipal  corporation  and  an  electric 
light  company  for  the  lighting  of  its  streets  carries  with  it  the  implied 
rightlto  erect  the  necassary  poles  and  wires  in  the  streets  for  the  pur- 
pose of  carrying  out  the  contract;  and  the  city  can  impose  no  tax  or 
license  fee  on  any  poles  or  wires  used  exclusively  for  such  purpose. 

Such  tax  or  license  fee  may  be  imposed  upon  poles  or  wires  not  so  exclu- 
sively used. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W.  U. 
Td.  Co.  V.  Philaddphia,  vol.  2,  p.  98;  Allentoion  v.  W,  U.  Td.  Co,,  vol. 
4,  p.  90;  Cheater  v.  W.  U.  Td.  Co,,  vol.  2,  p.  93. 

A.  W.  Gardner,  City  Solicitor. 
Dana  &  Long,  contra. 

Wallace,  P.  J.:  This  action  comes  before  the  court 
on  a  motion  after  judgment  for  want  of  sufficient  affi- 
davit of  defense. 


88  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

New  Castle  v.  Eleotric  Company. 

The  city  of  New  Castle  passed  an  ordinance  entitled 
**An  ordinance  providing  for  the  licensing  of  telegraph, 
telephone  and  electric  light  poles  and  wires,  and  collecting 
of  an  annual  license  tax  therefor/'  which  ordinance  was 
approved  by  the  mayor  on  the  30th  day  of  March,  1892. 
The  defendant  company  being  a  chartered  corporation 
doing  business  in  the  city  of  New  Castle,  caused  to  be 
erected  therein  a  large  number  of  poles  and  many  miles  of 
wire.  The  ordinance  provides  for  an  annual  license  tax 
of  fifty  cents  on  each  pole  and  one  dollar  for  every  mile  of 
wire;  also  a  penalty  for  failing  to  take  out  said  license. 

The  defendant  corporation  failed  to  take  out  said  license 
as  required  by  said  ordinance,  and  refused  to  take  out  the 
same  or  pay  the  said  license  tax.  The  plaintiff  thereupon 
brought  this  suit  in  this  court  and  filed  its  statement  of 
claim,  which  statement  claims  defendant  is  indebted  to 
plaintiff  for  the  license  tax  on  the  poles  and  wires  as  afore- 
said, in  the  sum  of  $939,  being  tax  on  570  poles  at  50 
cents  each  and  27i  miles  of  wire  at  $1  each  mile  or  fraction 
thereof  over  a  mile,  for  the  years  1892,  1893,  1894,  and 
makes  the  ordinance  part  of  said  statement. 

The  defendant  files  its  affidavit  of  defense  and  alleges  in 
substance  that  the  city  cannot  maintain  this  action  for  the 
following  reasons: 

1st.  Ordinance  does  not  provide   for  action  of  debt. 

2nd.  Ordinance  only  provides  for  penalty. 

3rd.  City  has  no  power  or  authority  to  pass  said  ordin- 
ance. 

4th.  Ordinance  is  void,  because  it  contains  more  than 
one  subject. 

5th.  Action  can  only  be  maintained  for  two  years. 

Defendant  claims  that  plaintiff  cannot  maintain  this 
action  for  the  reason  of  a  certain  contract  entered  into 
between  the  plaintiff  and  the  defendant,  whereby  the 
defendant  was  to  furnish  and  is  now  furnishing  the  said 
plaintiff  with  electric  lights  to   light  said  city,   and  by 
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reason  of  said  contract  the  said  city  cannot  maintain  this 
action  against  defendant.     Also,  said  tax  is  unreasonable. 
In  considering  this  case,  reasons  1,  2,  3,  4  and  6  can  be 
considered  together.     True,  the  ordinance  only  provides  in 
specific    terms    for    a    certain    penalty,     and    does    not 
in    so    many    words    provide    for    action    of    debt,   yet 
our  courts  have  frequently  held  that  such  a  license  can 
be  collected  in  an  action  of  debt.     We  do  not  think  it 
necessary  to  discuss  the  principles  and  questions  brought 
forth  by  each  of  the  questions  raised  in  the  above  rea- 
sons, but  following  the  rule  laid  down  by  our  Supreme 
Court  in  Western    Union    Telegraph    Company    ▼• 
JPhiladaphUh  22  W.  N.  0.  39,  which    appears  to  rule 
each  of  these  questions,  we  next  go  to  the  case  of  AUen^ 
toum  ▼•  Western  Union  Tel*  Co.,  148  Pa.  118,  where  the 
same    principles    are  fully  discussed  and    the  case  first 
named  followed.     Also,  we  have   the  case  of  Chester  ▼• 
Western  Union  Tel.  Co.,  164  Pa.  466,  where  the   same 
doctrine  is   laid   down.     And    that  leads    us  to   the  last 
case  reported,  the  case  of  Philadelphia  v.  American  Union 
Td.  Co.^  Adv.    Rep.,    where  the  same   doctrine   is    laid 
down  by  a  per  curiam    opinion,    and  that    opinion    was 
very  short. 

From  the  principles  laid  down  in  the  cases  cited  we  are 
led  to  the  conclusion  that  under  the  law  the  city  has  a 
right  to  collect  such  license  in  an  action  of  debt;  that  the 
fact  of  the  ordinance  only  providing  penalty  does  not  hinder 
or  bar  the  action  in  debt.  Hence  we  find  no  merit  in  the 
statement  that  the  city  has  no  authority,  neither  do  we 
find  any  merit  in  the  reason  that  the  ordinance  is  void  for 
the  reason  of  its  containing  more  than  one  subject.  The 
object  of  the  title  is  to  give  notice  of  the  contents  of  the 
bill  or  ordinance.  The  title  to  this  ordinance  clearly 
indicated  the  contents  of  the  ordinance  and  hence  is 
regular  and  constitutional.  The  defense,  that  an  action 
can  only  be  maintained  for  tax  within  two  years,  can  not 
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be  sustained  for  the  reason  that  this  is  a  question  in  debt 
and  not  a  penalty,  and  hence  can  be  collected,  if  at  all,  for 
a  period  of  six  years.  These  propositions,  as  well  as  the 
defense  that  the  amount  is  unreasonable,  have  been  fully 
discussed  and  ruled  in  the  cases  above  cited,  and  we  cannot 
in  this  action  give  any  weight  to  them,  and  so  far  as  those 
reasons  are  concerned,  judgment  ought  to  be  entered  for 
want  of  sufficient  affidavit  of  defense. 

That  brings  us  to  the  next  element  of  defense  in  this 
case,  to  wit:  the  contract  with  the  plaintiff  to  furnish 
electric  lights  for  the  city.  A  contract  was  made  by  the 
Electric  Illuminating  Company  of  Chicago,  111.,  with  the 
city  of  New  Castle  for  the  furnishing  of  a  certain  number 
of  electric  lights  for  the  purpose  of  lighting  the  city  of  New 
Castle.  This  contract  was  assigned  to  the  New  Castle 
Electric  Company,  the  defendant.  Additional  or  supple- 
mentary contracts  were  signed  by  both  parties,  whereby 
the  said  Electric  Company  was  to  furnish  electric  lights  to 
the  said  city,  at  a  certain  price  per  annum;  that  said  com- 
pany was  granted  the  right  to  erect  poles  and  wires  for  the 
purpose  of  lighting  said  city;  that  the  contract  stipulates 
that  said  poles  and  wires  were  to  be  erected  and  main- 
tained subject  to  the  police  regulations  of  said  city  and 
under  the  supervision  of  the  city  engineer. 

As  we  understand  the  law,  where  a  party  makes  a  con- 
tract to  do  a  certain  thing  for  another,  which  contract 
requires  the  use  of  that  party's  property,  and  the  party 
owning  the  property  having  knowledge  of  what  use  the 
contract  would  require  of  his  property,  and  with  such 
knowledge  signs  said  contract,  he  gives  his  implied  consent 
to  the  rightful  use  of  such  property  for  purpose  of  said 
contract.  In  other  words,  when  the  city  of  New  Castle 
entered  into  the  contract  with  the  defendant  in  this  case 
for  the  furnishing  of  light  for  the  said  city,  and  signed  the 
contract  for  the  same  subject  to  the  supervision  of  the 
police  department  of  the  city  or  the  city  engineer,  they 
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gave  the  right  to  erect  poles  and  wires  sufficient  to  furnish 
such  light,  otherwise  it  would  be  unjust  and  inequitable. 
When  the  city  entered  into  the  contract  with  the  defend- 
ant to  light  the  city  they  gave  them  the  right  to  erect 
poles  and  wires  to  carry  out  said  contract,  and  cannot  now 
impose  a  tax  or  levy  for  police  regulation  on  any  poles  or 
wires  that  are  used  exclusively  for  the  purpose  of  carrying 
out  said  contract. 

With  this  view  of  the  law,  we  are  of  the  opinion  that 
the  city  of  New  Castle  has  the  right  to  levy  a  tax  for  the 
purpose  of  police  regulation  on  all  poles  and  wires  not 
used  for  the  exclusive  use  of  the  city  contract,  and  that 
those  poles  and  wires  used  for  the  exclusive  use  of  the 
city  contract  are  exempt  from  any  taxation. 

Now,  August  12,  1895,  the  rule  in  this  case  is  made 
absolute  as  to  the  poles  and  wires  not  used  exclusively  for 
the  city  contract,  and  judgment  is  hereby  entered  in  favor 
of  plaintiff  and  against  the  defendant  for  the  sum  of  one 
hundred  and  thirty-three  dollars  and  eight  centSi  with 
costs  of  this  proceeding. 
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In  bb  Chipchabb. 

Kanmu  Supreme  Court  ^  Jan,  U,  1896. 
(66  Kan.  867.) 

Tblbphonb  oompant.— Munioipal  UaBNSB  WB. 

(Head-note  by  the  oourt): 

•  ••••••••• 

Without  proof  of  the  privilegeB  enjoyed  and  the'  burdens  borne  by  a  tde- 
phone  company  in  a  city  of  the  first  class,  or  of  the  expenditures, 
indebtedness  and  necessities  of  the  city,  it  cannot  be  said,  as  a  matter  of 
law,  that  a  license  tax  against  the  company  of  $12  per  ann^in  for  each 
business  "phone,  and  of  $10  per  annum  for  each  residence  *phQne9  Qwd 
by  the  company  within  the  city,  is  excessive,  prohibitive,  or  oppressive. 

Bentley  &  Ferguson  and  Qleed^  Ware  &  Oleed,  for  peti- 
tioner. 

Oeorge  W.  Adams  and  John  W.  Adama,  for  respondent. 

Johnston,  J,:  On  September  13,  1895,  H.  Q.  Chip- 
chase,  the  manager  of  the  Missouri  &  Kansas  Telephone 
Company  at  Wichita,  was  arrested  for  the  violation  of 
an  ordinance  of  the  city  of  Wichita  imposing  a  license 
tax  on  telephones,  and  prescribing  penalties  for  using 
them  without  complying  with  its  .requirements.  The 
first  section  of  the  ordinance  provides  that  any  companyi 
corporation  or  person  engaged  in  the  telephone  business  in 
the  city  of  Wichita  shall  pay  a  license  tax  of  $12  per 
annum  upon  each  business  ^phone,  and  a  tax  of  $10  per 
annum  for  each  residence  'phone,  used  in  carrying  on  such 
business,  and  making  it  unlawful  to  carry  on  the  business 
without  having  obtained  from  the  city  clerk  a  license 
therefor.     The  second  section  provides  that,  if  any  com- 


KANSAS,  1896.  93 


In  re  Chipchase. 


pany,  corporation  or  person  carries  on  the  business  with- 
out procuring  a  license,  they  will  forfeit  the  sum  of  $26  for 
each  day  that  each  'phone  is  used  or  operated.  The  third 
section  makes  it  an  offense  to  carrv  on  the  business  with- 
out  paying  the  tax  and  procuring  a  license,  and  provides 
that  any  manager,  agent,  servant  or  employe  of  a  company, 
corporation  or  person  who  shall  violate  the  ordinance 
shall,  upon  conviction,  be  fined  in  any  sum  not  exceeding 
$100.  The  telephone  company  of  which  Chipchase  was 
the  manager  was  engaged  in  the  telephone  business  in 
Wichita,  and  it  is  alleged  that  the  company  had  about  290 
telephones  in  use  within  the  corporate  limits  of  the  city. 
The  company  refused  to  pay  the  license  tax  or  otherwise 
comply  with  the  provisions  of  the  ordinance,  and,  upon  a 
complaint  made,  Chipchase  was  arrested,  under  a  warrant 
issued  by  the  police  judge  of  the  city  of  Wichita.  Upon 
the  application  of  Chipchase,  the  writ  of  habeas  corpus  was 
issued.  In  the  return  of  the  city  marshal,  he  sets  forth  the 
fact  that  Chipchase  is  in  his  custody  by  virtue  of  a 
warrant  duly  issued  as  aforesaid,  and  also  setting  out  a 
copy  of  the  city  ordinance  under  which  the  petitioner  was 
prosecuted.  Chipchase  excepts  to  the  sufficiency  of  the 
return,  and  asks  to  be  discharged  from  custody.  It  is 
insisted  by  the  petitioner  that  the  ordinance  is  void,  first, 
because  the  license  tax  is  unreasonable  and  excessive; 
second,  because  it  obtsructs  and  places  a  burden  upon 
interstate  commerce;  third,  because  the  instruments  upon 
which  the  license  taxes  are  assessed  are  covered  by  letters 
patent. 

In  the  application  for  the  writ  are  found  allegations  to 
the  effect  that  the  license  tax  imposed  is  grossly  excessive, 
and  that  as  the  business  of  the  company  extends  beyond 
the  limits  of  the  State,  the  license  tax  amounts  to  a  tax  on 
interstate  commerce.  These  and  other  averments  of  the 
application,  however,  are  not  admitted  in  the  return  to 
the  writ,  and  they  were  denied  by  counsel  for  respondent 
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at  the  hearing.  The  questions  so  well  argued  by  counsel 
are,  therefore,  not  ripe  for  decision,  nor  do  any  of  the 
objections  made  afford  grounds  for  the  discharge  of  the 
petitioner.  No  issue  was  joined  nor  proof  offered  in  the 
case. 

As  the  ordinance  is  included  in  the  return,  we  may 
inquire  and  determine  whether  upon  its  face  it  is  valid. 
Express  authority  has  been  given  by  the  Legislature  to 
levy  and  collect  license  taxes  upon  all  callings,  trades, 
professions  and  occupations,  including  telephone  com- 
panies, within  the  limits  of  cities  of  the  first  class.  (Gen. 
St.  1889,  H  556,  804.)  In  such  cases  it  has  been  held 
that  the  municipality  is  not  limited  to  the  mere  expense  of 
regulation,  but  that  they  may  be  imposed  for  the  purpose  of 
obtaining  revenue  to  meet  the  general  expenses  of  the  city. 
Fretwell  v.  City  of  Troy,  18  Kan.  271 ;  City  of  Newton  v. 
AtchisoUy  31  id.  151;  Tulloss  v.  City  of  Sedan,  31  id.  165; 
City  of  Cherokee  v.  Fox,  34  id.  16;  City  of  Wyandotte  v. 
Corrigan,  35  id.  21;  City  of  Girard  v.  Bissell,  44  id.  66. 
While  the  tax  levied  appears  to  be  very  large,  we  can- 
not say  as  a  matter  of  law  that  it  is  excessive,  nor  can 
we  without  proof  hold  that  it  is  oppressive  or  prohibi- 
tive. In  Fretwell  v.  City  of  Troy,  supra,  it  was  said  that 
**  the  mere  amount  of  the  tax  does  not  prove  its  inva- 
lidity. *'  The  city  cannot  impose  a  license  tax  beyond 
the  necessities  of  the  city,  nor  can  it  impose  one  so 
excessive  as  to  prohibit  or  destroy  the  occupation  or 
business.  City  of  Lyons  v.  Cooper,  39  Kan.  324.  Many 
things,  however,  enter  into  the  determination  of  what  con- 
stitutes a  just  and  reasonable  license  tax,  but  as  to  the 
conditions  existing  in  Wichita  we  are  not  advised.  There 
is  the  nature  of  the  franchise  or  privileges  enjoyed  by  the 
company  within  the  city,  the  prices  which  they  charge  for 
the  service  given  by  it  to  its  patrons,  the  amount  of  prop- 
erty   tax,    if    any,    paid    by    the  company,  the  current 
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expenses  of  the  muDicipality,  and  the  amount  of  its 
indebtedness.  Without  information  upon  these  questions, 
the  court  cannot  determine  that  a  license  tax  of  $12  per 
annum  upon  a  business  ^phone  and  $10  upon  a  residence 
'phone  is  prohibitive,  excessive  or  oppressive.  Habeas 
corpus  may  not  be  the  most  appropriate  proceeding  in  which 
to  determine  the  questions  presented  and  discussed  by 
counsel,  but,  before  we  can  decide  them  in  this  proceed- 
ing, an  issue  must  be  joined,  and  the  facts  must  be  either 
established  by  proof  or  agreed  upon  by  the  parties.  The 
petitioner  will  be  remanded. 
All  the  justices  concurring. 


Note.— See  note  to  Grand  Av,  Ry.  Co,  v.  People's  By.  Co,,  post. 


Geobob  W.  Potter  v.  Scranton  Traction  Company. 

Benntylvania  Supreme  Court,  July  15, 1896, 
(176  P&.  St.  271.) 

BiQBT    OF    HTHKiCr    RAILWAY    COMPANY    TO    CHANQB    MOTIVE    POWER.— 

Superior  right  in  street  to  repair  wire. 

Whaterer  may  be  the  right  of  a  street  railway  company  to  change  from 
time  to  time  its  method  of  operation  without  municipal  consent,  hdd^ 
that  a  private  citizen  could  not  raise  the  question  in  an  action  for  per- 
sonal injuries,  caused  by  an  accident  occurring  five  years  after  such 
changed  method  had  been  in  operation  without  objection. 

A  company  operating  an  electric  street  railway  has  the  right  to  use  the 
usual  and  ordinary  appliances  for  repairing  its  wires,  for  ^a  reasonable 
time,  superior  to  the  right  of  travelers  in  the  street. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Reews 
X,  Philadelphia  Traction  Co.,  vol.  4,  p.  24;  Ehrisman  v.  East  Harris- 
hurgh,  Ac  Ry.  Co.,  vol.  4,  p.  4B6. 

Appeal  by  plaintiff  from   judgment   of   Lackawanna 
County  Court  of  Common  Pleas. 
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Ward  &  Horn  and  I.  H.  Burns,  for  appellant. 

W.  H.  JesBupy  Everett  Warren,  Horace  E.  Hand  and  W. 
H.  Jeaaup,  Jr.,  for  appellee. 

Opinion  by  Justice  Mitchell:  The  main  contention  in 
this  case  is  that  the  railway  company,  not  having  the 
express  consent  of  the  borough  to  use  the  trolley  system 
on  its  road,  was  so  far  a  trespasser  ab  initio  that  its  appli- 
ances both  for  running  and  repairing  were  nuisances,  and, 
as  against  the  appellant,  constituted  negligence  in  law. 
The  discussion  of  this  proposition  would  require  the  con- 
sideration of  two  questions,  first,  the  right  of  the  People's 
Street  Railway  Company  to  use  the  trolley  system  on  its 
road;  and,  secondly,  the  additional  right,  if  any,  acquired 
by  its  lessee,  the  Traction  Company,  under  its  own 
charter.  The  People's  Company  was  chartered  by  special 
act  March  23,  1866  (P.  L.  1199),  as  a  street  passenger  rail- 
way, without  mention  of  motive  power.  The  road  was 
operated  by  horse  power  until  1888,  when  the  company, 
without  express  consent  of  the  borough,  but  without 
objection  either  from  the  borough  or  any  abutting  property 
owner,  changed  its  motive  power  to  the  electric  trolley 
system.  The  Scranton  Traction  Company  was  incorpor- 
ated under  the  act  of  March  22,  1887  (P.  L.  p.  8),  with  an 
express  right  to  use  ''electrical  or  other  appliances,"  but 
subject  to  the  consent  of  the  borough.  In  1892  it  leased 
the  People's  line,  and  continued  to  operate  it  by  the  trolley 
system  without  express  consent,  but  without  objection  by 
the  borough. 

How  far  the  franchise  for  a  passenger  railway,  without 
specific  limitations  or  prohibitions  as  to  motive  power, 
carries  with  it  the  right  from  time  to  time  to  operate  it  by 
new  methods,  developed  in  the  progress  of  invention; and 
experience,  is  an  important  question,  which  was  referred 
to  but  not    decided  in  Beeves  ▼•  JPhiUu  TracHon  Co., 
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152  Pa.  St.  153,  163,  and  in  this  case  it  is  complicated 
by  the  fact  that  the  change  was  not  made  until  after  the 
adoption  of  the  present  Constitution.  It  is  clear  that  the 
Traction  Company,  chartered  since  the  Constitution,  could 
not,  of  its  own  authority,  make  any  change  of  motor  power 
which  would  increase  the  servitude  on  the  street  without 
the  municipal  consent.  Whether  the  People's  Company 
could  do  so,  after  1874,  by  virtue  of  implied  but  unused 
powers  under  a  charter  previously  granted,  is  a  matter  of 
very  serious  doubt. 

But  we  do  not  think  the  appellant  is  in  position  to  raise 
the  question.     The  change  from  horse  power  to  trolley 
was  made  in  1888,  and  the  new  motor  continued  in  use, 
first    by  one  company  and  then  by  the   other,   without 
objection,  for  five  years   before   this   accident  occurred. 
Whether  the  consent  of  the  borough  was  necessary  or  not, 
it  must  be  presumed  in  this  action  by  a  private  citizen. 
Consent  may  be  by  ratification,  as  well  as  by  previous  per- 
mission ;  and  it  was  held,  in  Pennsylvania  S.  V.  R.  Co.  v. 
Philadelphia  &  R.  R.  Co.,  160  Pa.  St.  277,  that,  at  least  as 
to  private    parties,  if   not  as  to  the  municipality   itself, 
consent  may  be  waived  by  acquiescence  without  objection 
in  a  long  continued  act.     We  are  of  opinion  that,  under 
the  facts  of  the  present  case,  the  trolley  line  must  be  pre- 
sumed to  have  been  rightfully  on  the  street,  and  therefore 
not  a  public  nuisance,  which  entitles  appellant  to  ask  a 
ruling  that  its  maintenance  is  negligence  per  se. 

Having  the  right  to  maintain  its  line,  the  appellee  of 
course  had  the  right  to  repair  it  from  time  to  time,  and  to 
use  all  necessary  and  ordinary  appliances  in  doing  so. 
The  learned  judge  so  charged,  and,  though  his  use  of  the 
word  "paramount,"  in  reference  to  such  right,  is  assigned 
for  error,  yet  it  is  only  made  such  by  separation  from  its 
context.  The  jury  were  told  the  company  '*had  not  a 
paramount  right,  an  exclusive  right,  to  the  use  of  the 
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Street,  but  they  had  an  equal  right  with  other  travelers  on 
the  highway.  They  had  an  equal  right  with  Mr.  Potter 
upon  the  street;  no  greater,  no  less.  They  had  the  right 
.  •  •  to  use  this  appliance,  if  it  were  an  usual  and 
ordinary  one,  upon  the  track,  for  a  reasonable  time,  to 
repair  the  overhead  wire.  Their  right  for  a  reasonable 
time  was  paramount  and  greater  than  the  right  of  Mr. 
Potter. ''  This  was  a  correct  statement  of  the  law.  It  was  no 
more  than  an  illustration  of  the  general  rule  that,  although 
the  right  of  a  street  railway,  even  to  that  part  of  the  street 
occupied  by  its  rails,  is  only  in  common  with  that  of  other 
travelers,  yet  where  its  right,  to  be  available  at  all,  must 
be  exclusive,  as,  for  example,  for  unobstructed  passage,  it 
is  of  necessity  for  the  time  being  superior  or  paramount. 
Ehrisnian  ▼.  Harrisburgh  R.  Co.y  150  Pa.  St.  180. 

The  remaining  assignments  do  not  require  further  dis- 
cussion. Taken  in  their  connection,  as  they  occurred  in 
th^  charge,  the  expressions  of  the  learned  judge  were  sub- 
stantially correct,  and  could  not , have  misled  the  jury  to 
appellant's  injury. 

Judgment  affirmed. 


NoTS.~€ee  note  to  next  case. 
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Grand  Avenue  Railway  Company  v.  People's  Railway 

Company. 

Missouri  Supreme  Court,  December  fS,  1805, 
Elxgtbio  stbket  railway. — Compensation  for  using  track  of  cable 

ROAD. 

In  fixing  the  compensation  to  be  paid  by  an  electric  street  railway  com- 
pany for  the  use  of  the  track  of  a  cable  railway,  such  use  being  author- 
ized by  statute,  hdd,  proper  to  base  the  rental  upon  the  actual  cost  of 
the  cable  road,  including  cost  of  the  underground  conduit,  although 
the  conduit  was  in  no  way  useful  to  the  electric  company,  and  the  cost 
of  construction  of  the  conduit  was  three-fourths  the  cost  of  the  wholo 
roadway. 

The  cable  road  company  should  be  made  good  for  its  loss,  to  wit,  the 
deprivation  of  the  use  of  the  road,  without  reference  to  the  benefit  of 
the  electric  company. 

Appeal  by  plaintiff  from  judgment  of  St.  Louis  Circuit 
Court  in  a  proceeding  to  determine  the  compensation  to  be 
paid  by  plaintiff,  an  electric  street  railway  company,  for 
the  use  of  the  tracks  of  the  defendant,  a  corporation  own- 
ing and  operating  a  cable  street  railway.  The  following 
is  a  portion  of  the  statement  of  facts  by  the  court: 

These  proceedings  were  instituted  by  the  plaintiflF,  a 
street  railroad  corporation  of  St.  Louis,  under  provision  of 
Ordinance  No.  12,652  of  that  city,  for  the  purpose  of  deter- 
mining the  just  compensation  to  be  paid  by  plaintifiF  to  the 
Ppople's  Railway  Company  of  St.  Louis  for  the  use  of  the 
tracks  of  the  latter  on  Grand  avenue  from  Lafayette  avenue 
to  Tower  Grove  Park,  which  plaintiff  was  authorized  to 
use,  and  intended  to  use,  in  the  operation  of  its  own  rail- 
road. By  section  6,  art.  10,  of  the  city  charter  of  said  city 
it  is  provided  that: 
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question8  to  be  determined.  For  the  operation  of  a  cable 
road  it  is  necessary  to  construct  and  maintain  under  the 
surface  of  the  roadbed  a  conduit.  For  this  purpose  excava- 
tion is  made  along  the  entire  length  of  track  of  suflScient 
width  and  depth,  and  in  this  is  set  a  hollow  wooden  form, 
the  outside  of  which  is  made  to  conform  to  the  desired 
shape  and  size  of  the  conduit  required,  and  then  the  entire 
excavation  outside  of  this  form  is  filled  in  solid  with 
cement  concrete,  which,  when  settled,  makes  a  permanent 
conduit,  in  which  are  placed  the  pulleys  on  which  the 
cable  runs.  Owing  to  the  fact  that  the  cable  thus  operates 
under  the  surface  of  the  ground,  and  that  the  cars  are  to 
be  operated  by  it,  it  is  necessary  to  provide  a  continuous 
means  of  connection  between  the  cars  and  cable,  and  this 
is  done  by  having  the  top  of  the  conduit  made  with  a 
narrow  longtitudinal  opening  over  which  are  placed  two 
flat  iron  wires  which  constitute  the  'slot'  through  which 
the  'grip'  is  extended  into  the  conduit  in  such  manner  as 
to  readily  take  hold  and  let  go  the  cable,  and  thus  to 
operate  the  cars.  The  necessity  of  this  *slot'  prevents  the 
use  of  the  ordinary  ties  and  stringers  used  in  the  construc- 
tion of  the  street  railroad  operated  by  electricity  or  horse 
power,  and  to  supply  their  place  iron  yokes  are  used  in 
the  construction  of  the  cable  roadway.  These  are  set  in 
the  excavation  before  the  concrete  is  filled  in,  and  are  so 
made  that  they  furnish  a  convenient  place  upon  which  the 
slot  wires  can  rest  and  be  securely  fastened.  Such  a  road- 
way is  very  expensive,  and  the  defendant's  roadway  costs 
at  the  rate  of  $12  per  running  foot  of  single  track.  The 
construction  of  a  track  for  an  electric  roadway  in  the  city 
\\oald  not  be  over  $15,840  per  mile,  or  $3  per  running  foot 


)f 


1.  Plaintiflf's  first  contention  is  that  the  decree  rendered 
by  the  Circuit  Court  is  erroneous,  in  that  it  is  based  on  an 
incorrect  view  of  defendant's  property  rights  in  the  tracks 
proposed  to  be  used.     Especially  it  is  claimed  that  the 
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court  erred  in  respect  to  two  matters  embraced  in  it 9 
decree:  First,  including  the  conduit  underneath  the  tracks 
in  the  determination  of  the  value  on  which  interest  is  to  be 
paid  as  annual  rental ;  and,  second,  in  its  requirement  con- 
cerning payment  of  renewals  of  the  tracks  and  paving.  As 
bearing  upon  these  questions  it  may  be  conceded  that  the 
defendant  has  no  exclusive  franchise  or  property  right  in 
its  occupancy  of  any  street  on  which  its  tracks  have  been 
laid.  The  city  has  no  power  or  authority  to  confer  upon 
any  corporation  the  exclusive  right  to  use  one  of  its  streets 
for  its  own  business.  St.  Louis  Transfer  Ry.  Co.  v.  St. 
Louis  Merchants'  Bridge  Terminal  Ry.  Co.,  Ill  Mo.  666, 
and  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  St. 
Joseph  Terminal  R.  Co.,  97  Mo.  457.  It  would  seem, 
then,  to  logically  follow  that  the  only  right  defend- 
ant has  in  the  street  is  the  right  to  occupy  and  use 
the  same  for  the  purpose  granted,  subject,  however,  to  the 
right  of  the  city  to  permit  any  other  company  to  run  its 
cars  over  defendant's  road,  as  the  public  convenience 
might  require.  In  speaking  of  the  rights  of  parties 
situated  similar  to  the  parties  to  this  suit  in  Union  Depot 
R.  Co.  V.  Southern  Ry.  Co.,  105  Mo.  562,  the  court  said: 
•'Plaintiff  owns  its  road  and  franchises,  it  is  true;  but  the 
city  has  the  reserved  power  in  the  interest  of  the  public 
welfare  to  permit  any  other  company  to  run  its  cars  over 
the  plaintiff's  road,  for  such  is  the  contract  between  the 
plaintiff  and  the  city.  The  city  has  exercised  this 
reserved  power,  and  has  granted  to  the  defendant  the  right 
to  use  the  plaintiff's  tracks.  There  is,  therefore,  no 
necessity  for  resorting  to  any  process  of  condemnation  to 
acquire  the  right,  for  it  is  fixed  by  law  and  the  contract  of 
the  parties.  There  remains  nothing  more  to  be  done  but 
to  ascertain  the  'just  compensation'  to  be  paid  to  the 
plaintiff,  and  that  must  be  ascertained  by  and  under  the 
ordinance.  The  proceedings  pointed  out  by  the  ordinance 
for  ascertaining  the  compensation  do  not  involve  the  exer- 


104  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Railway  Go.  ▼.  Railway  Go. 


cise  of  the  right  of  eminent  domain.  It  is  simply  a  pro- 
ceeding to  enforce  contract  rights,  and  has  none  of  the 
elements  of  a  suit  to  condemn  property  for  public  use.'' 
But  because  defendant  possesses  no  exclusive  right  to  the 
use  of  the  street  it  does  not  follow  that  its  rights  are  not 
paramount  to  these  of  plaintiff,  defendant  having  first 
occupied  the  street  under  a  contract  with  the  city.  It  ia 
true  that  plaintiff  is  granted  the  same  right  to  run  its  cars 
on  Grand  avenue  from  the  same  considerations  that  origin- 
ally induced  the  grant  of  defendant's  franchise,  and  that  it 
is  required  to  make  use  of  defendant's  tracks  between 
Lafayette  avenue  and  Tower  Grove  Park;  but  it  can  make 
no  possible  difference  whether  such  right  be  public  or 
private,  as  the  only  way  that  it  can  be  exercised  is  by  the 
payment  of  just  compensation  as  provided  by  the  city 
charter.  There  was  nothing  allowed  defendant  in  this 
case  for  diminished  profits  on  account  of  competition  in 
carrying  passengers,  or  for  the  value  of  its  franchises.  It 
is  therefore  unnecessary  to  pass  on  those  questions. 

2.  The  court  allowed  defendant  an  amount  equal  to 
interest  at  6  per  cent,  per  annum  on  one-half  the  value  of 
that  portion  of  its  road  occupied  by  plaintiff,  including  the 
conduit;  and  plaintiff  claims  that,  as  it  only  uses  defend- 
ant's tracks,  and  does  not  use,  directly  or  indirectly,  any 
part  of  the  conduit  or  underground  structure  which  defend- 
ant uses  for  the  purposes  of  cable  railroad  underneath  the 
tracks,  it  should  not  be  required  to  pay  anything  therefor; 
and  that  the  court  erred  in  including  that  item  in  its  esti- 
mate of  the  amount  to  be  paid  defendant  as  just  compensa- 
tion, and  in  including  said  amount  in  the  judgment 
rendered.  It  is  conceded  by  counsel  for  plaintiff  that,  if 
the  operation  of  its  cars  over  the  trac'-s  caused  any  damage 
to  the  conduit,  such  damage  would  be  a  proper  element  of 
compensation,  and  that,  in  so  far  as  the  yokes  perform 
the  office  of  ties  in  supporting  the  tracks,  the  value  of  ties 
should  be  included  in  the  amount  upon  which  interest  ia 
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computed.  The  fault  of  the  argument  is  the  want  of 
premise  upon  which  to  base  it.  No  ties  were  used  in  the 
superstructure  of  the  road,  and  in  estimating  the  just  com- 
pensation to  be  paid  we  must  take  the  conditions  as  we 
find  them.  The  phrase  ''just  compensation/'  as  used  in 
the  charter  of  the  city  and  its  ordinance,  has  the  same 
meaning  which  that  phrase  has  when  used  in  the  Federal 
and  State  Constitutions  with  respect  to  the  exercise  of  the 
right  of  eminent  domain;  and  when  thus  used  ''means  a 
fair  and  full  equivalent  for  the  loss  sustained  by  the 
taking  for  public  use.''  Lewis  Em.  Dom.,  sec.  462,  and 
authorities  cited.  In  Bigelow  v.  Railway  Co.^  27  Wis.  478, 
it  ia  said  that  it  "consists  in  making  the  owner  good  by  an 
equivalent  in  money  for  the  loss  he  sustains  in  the  value 
of  his  property  by  being  deprived  of  a  portion  of  it. "  While 
plaintiff  does  not  use  the  conduit,  it  does  deprive  defend- 
ant of  its  use  to  the  extent  that  its  tracks  are  occupied  by 
plaintiff's  cars,  because  the  cars  of  the  respective  parties 
cannot  occupy  the  same  portion  of  the  tracks  at  the  same 
time.  The  conduit  is  an  integral  part  of  the  roadway  as 
constructed  and  used  by  defendant,  and  there  would  be  no 
justice  in  allowing  plaintiff  to  use  the  tracks,  and  thereby 
deprive  defendant  of  the  use  of  the  conduit  to  any  extent, 
without  making  compensation  therefor.  Certainly  plaintiff 
would  not  be  permitted  to  occupy  one  of  defendant's  tracks, 
or  rails,  and  thereby  at  the  same  time  deprive  it  of  the  use 
of  the  other  track  or  rail,  without  making  just  compensa- 
tion for  the  one  not  used.  There  is  no  difference  in 
principle  in  occupying  the  tracks,  and  during  such 
occupation,  and  by  reason  thereof,  depriving  defendant  of 
the  use  of  the  conduit,  than  in  occupying  one  track  or  railj 
and  by  reason  thereof  at  the  same  time  depriving  defend- 
ant of  the  use  of  the  other.  In  either  case  compensation 
should  be  made.  There  was  no  compulsion  on  the  part  of 
plaintiff  to  occupy  defendant's  tracks;  and  the  fact  that  the 
superstructure   was    more    costly,    and  some  parts  of  it 
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unnecessary  to  the  operation  of  plaintifif's  cars,  affords  no 
just  reason  why  it  should  not  compensate  defendant,  not 
only  for  that  which  it  does  use,  but  also  that  of  which  it 
deprives  defendant  of  the  use.  This  is  the  measure  of  the 
compensation  to  which  defendant  is  entitledj  and  nothing 
short  of  it  would  be  **iust  compensation.'* 


Note. — The  foregoing  fifteen  cases  relate  to  the  power  of  municipal, 
corporations  to  regulate  the  use  of  their  streets  by  electrical  companies, 
using  either  overhead  or  underground  appliances;  to  their  right  to  impose 
a  license  fee  as  compensation  or  indemnity  for  the  use  of  streets ;  and 
generally  to  the  occupation  of  streets  by  such  companies,  not  including 
however,  cases  involving  the  rights  of  owners  of  land  abutting  upon 
streets  so  used. 

In  State,  Consolidated  Traction  Co.,  Pros,  v.  City  of  Elizabeth  et  al.^ 
New  Jersey  Supreme  Court,  March  20,  1896  (34  Atl.  Rep.  146),  the  principle 
that  a  State  Legislature,  in  authorizing  a  street  railway  company  to 
occupy  public  streets,  does  so  subject  to  the  power  of  municipal  corpora- 
tions to  enact  such  ordinances  as  do  not  unreasonably  interfere  with  the 
exercise  of  the  franchise  granted,  was  applied  in  support  of  an  ordinance 
prohibiting  a  street  railway  company  from  placing  salt  on  its  tracks. 

In  Pennsylvania  R.  Co,  v.  Thirtle  Creek  Valley  Elec,  Ry.  Co.,  et  al, 
Pennsylvania  Supreme  (^ourt,  January  4,  1897  (36  Atl.  Rep.  348),  it  was 
held  that  *'  municipal  consent  to  a  line  of  street  railway  connecting  a 
given  municipality  with  other  towns  or  cities  does  not  justify  the  com- 
pany to  which  it  was  given  in  building  and  operating  a  local  road  within 
the  boundaries  of  that  municipality  (citing  Penna.  R,  Co,  v.  Montgomery 
Co,  Pass.  Ry.  Co.,  5  Am.  Electl.  Cas.  166).  The  projected  road  is  a  unit. 
It  cannot  be  cut  up  into  fragments  by  the  corporation  for  its  own  advan- 
tage, and  at  its  own  pleasure;  when  this  is  attempted,  the  company  and 
its  employes  become  trespassers,  and  may  be  treated  as  such"  (citing 
Thomas  v.  Inter  County  St.  Ry,  Co.,  6  Am.  Electl.  Cas.  175). 

In  Colonial  City  Traction  Company  v.  Kingston  City  R,  Co,,  N.  Y. 
Supreme  Court,  Appellate  Division,  Third  Department,  March,  1807  (15 
App.  Div.  195),  it  was  held,  to  quote  from  the  head  note,  that  **  section  91 
of  the  Railroad  Law,  as  amended  by  chapter  545  of  the  laws  of  1895,  for- 
bidding the  extension  or  operation  of  a  street  surface  railroad  or  of  its 
branches  unless  *the  consent  of  the  local  authorities  havin^  control  of  that 
portion  of  the  street  or  highway  upon  which  it  is  proposed  to  build  or 
operate  such  railroad  shall  have  first  been  obtaineu,*  is  to  be  construed  in 
connection  with  section  102  of  the  Railroad  Law,  as  amended  by  chapter 
693  of  the  laws  of  1894,  forbidding  a  street  railroad  corporation  from  con- 
structing, extending  or  operating  its  road  or  tracks  in  that  portion  of  any 
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street,  avenue,  road  or  highway  in  which  a  street  surface  railroad  is  or 
shall  be  lawfully  oonstructed,  without  first  obtaining  the  consent  of  the 
corporation  owning  and  maintaining  the  same,  except  for  a  distance  not 
exceeding  1,000  feet,  if  the  court,  upon  application,  is  satisfied  that  the 
public  convenience  requires  it ;"  and  that 

"  The  effect  of  these  provisions  is  that  before  a  street  surface  railroad 
can  have  the  Tight  to  operate  its  road  through  any  street  in  a  city,  it  must 
procure  the  consent  of  the  local  authorities,  although  another  company  is 
already  operating  its  road  through  such  street,  and  that  it  must  procure 
the  right  to  the  use  of  such  street  as  a  part  of  its  route  before  it  can 
commence  proceedings  to  secure  the  right  to  use  the  property  of  another 
company  upon  and  as  a  part  of  such  route." 

In  City  of  Brooklyn^  Appellant,  v.  Brooklyn  City  <St  Newton  12.'Co.,  N.  Y. 
Supreme  Court,  Appellate  Division,  Second  Department,  December,  1808 
(11  App.  Div.  168),  Jield  that  in  an  action  to  recover  a  penalty  imposed  by 
ordinance  for  running  electric  cars  beyond  a  given  rate  of  speed  in  the 
streets  of  a  municipal  corporation,  the  County  Court  had  no  power  to 
reverse  a  judgment  of  a  justice  of  the  peace  upon  the  ground  that  his 
decision  was  against  the  weight  of  evidence. 


The  York  Telephone  Company  v.  Keesey. 

Pennsylvania  District  Court,  Feb.  £4, 1896, 

(5  Pa.  Dist.  Co.  R.  866.) 

Telephone  line.— Abutting  owner. 

A  telephone  company  having  planted  poles  without  having  complied  with 
a  city  ordinance  requiring  it  to  submit  to  the  mayor  a  written  applica- 
tion designating  the  number,  size  and  position  of  its  poles,  and  to  pay  a 
license  fee,  an  abutting  owner  incurs  no  liability  in  cutting  down  one 
of  such  poles  planted  in  the  street  in  front  of  his  property. 

An  ordinance  making  such  company  '*  liable  for  all  damages  caused  to 
public  or  private  property  by  reason  of  said  privilege  "  does  not  require 
the  making  of  compensation  to  abutting  owners  a  prerequisite  to  the 
placing  of  poles. 

A  telephone  company  is  a  telegraph  company;  and  therefore  (1)  is 
embraced  within  the  meaning  of  the  words  **  telegraph  company"  in 
the  title  of  a  statute,  so  as  to  obviate  the  objection  that  the  subject  U 
not  clearly  expressed  in  the  title;  and  (2)  has  the  right  of  eminent 
domain. 
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The  use  of  streets  and  highways  by  telephone  companies  under  legislative 
and  municipal  consent,  does  not  constitute  a  new  easement  for  which 
the  abutting  owner  is  entitled  to  compensation. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Rubs 
V.  Cent,  Pa,  Tdeph.  Co.,  vol.  5,  p.  109 ;  Cent  Pcu  Teleph.  Co.  v.  WiXke^- 
barre  R,  Co,,  vol.  4,  p.  260 ;  Pierce  v.  Drew,  vol.  1,  p.  571 ;  W,  XT.  Tel 
Co,  V.  WiUiama,  vol.  8,  p.  184 ;  Board  of  Trade  Tel  Co.  v.  Bamett, 
vol.  1,  p.  665 ;  Lockhart  v.  Craig  St.  Ry,  Co.,  vol.  8,  p.  814. 

H.  M.  Wanner^  for  motion. 
Latimer^  Ohapin  &  Schmidt^  contra. 

Stewart,  J. :  This  is  a  bill  in  equity,  filed  by  The  York 
Telephone  Company  v.  Horace  Keesey,  praying  for  a 
preliminary  injunction,  special  until  hearing  and  perpetual 
thereafter,  enjoining  and  restraining  him  and  bis  agents 
and  employes  from  interfering  with  either  the  erection  or 
maintenance  by  the  complainant  of  a  telephone  pole  located 
at  the  southwest  corner  of  West  Market  and  Beaver 
streets,  in  the  city  of  York,  in  front  of  his  property.  A 
special  preliminary  injunction  was  granted  upon  the  pre- 
sentation of  the  bill  supported  by  affidavits,  on  Jan.  24, 
1896,  and  a  hearing  had  thereon  on  Feb.  14,  the  defendant 
in  the  meantime  having  filed  his  answer  to  the  bill. 

The  York  Telephone  Company  is  a  corporation  duly 
incorporated  under  the  act  approved  April  29,  1874, 
entitled  **An  act  to  provide  for  the  incorporation  and 
regulation  of  certain  corporations,"  and  under  the  supple- 
ment thereto  approved  May  1,  1876.  It  has  secured  from 
the  municipal  authorities  of  the  city  of  York  permission  to 
erect  poles  and  run  wires  thereon  in  the  streets,  lanes  and 
alleys  of  the  city  of  York,  by  an  ordinance  of  the  said  city 
approved  Oct.  15,  1895,  which  ordinance  is  set  out  in  the 
plaintiff's  bill.  This  was  a  special  ordinance  and  required 
the  company  to  comply  with  the  provisions  and  regulations 
of  all  ordinances  then  in  force  or  which  might  thereafter 
be  enacted  by  the  city. 
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The  only  ordinance  in  existence  at  the  passage  of  said 
special  ordinance  applicable  to  a  telephone  company  is  a 
general  ordinance  of  Nov.  17,  1893,  which  provides  that: 

It  shaU  be  the  duty  of  sach  oorporation,  firm  or  individual,  before  any 
poles  are  erected  or  wires  or  cables  stretched,  to  submit  to  the  mayor  of 
said  city  a  written  application,  specifying  the  number  and  size  of  poles 
to  be  erected,  and  designating  the  places  where  the  same  are  to  be  inserted ; 
and,  if  no  objections  be  made  thereto,  it  shall  be  the  duty  of  said  mayor 
to  issue  a  license  to  the  applicant  for  the  erection  of  said  poles  at  the  des- 
ignated places  of  insertion.  In  case  of  objections  being  made  to  the  whole 
or  any  part  of  such  application,  it  shaU  be  the  duty  of  said  mayor  to  hear 
the  same,  and  to  grant  the  license  either  in  accordance  with  the  applica- 
tion, or  with  such  conditions  and  modifications  to  serre  the  purpose  of 
this  ordinance  as  the  case  may  require. 

No  poles  shaU  be  newly  erected  unless  the  license  of  said  mayor  shall 
have  been  previously  obtained  therefor,  as  provided  in  this  section,  and 
for  every  license  so  granted  there  shall  be  paid  to  the  city  treasurer  for 
the  use  of  the  city  the  sum  of  fifty  cents  for  each  and  every  pole  pro- 
posed to  be  erected* 

This  ordinance,  in  section  5,  provides  as  follows: 

Any  corporation,  firm  or  individual  which  is  now  enjoying  or  may 
enjoy  hereafter  the  privilege  of  erecting  poles  within  the  limits  of  this 
city  for  the  purpose  provided  in  the  ordinance,  shaU  be  liable  for  all  dam- 
ages caused  to  public  or  private  property  by  reason  of  said  privilege. 

The  complainant,  without  having  submitted  the  applica- 
tion required  by  the  first  section  of  this  ordinance  to  the 
mayor,  specifying  the  number  and  size  of  poles  intended 
to  be  erected,  and  designating  the  places  where  the  same 
were  intended  to  be  inserted,  and  without  paying  the 
license  fee  required  by  the  ordinance,  proceeded  to  plant 
and  erect  their  poles  along  the  streets  of  the  city,  one  of 
which  was  erected  at  the  curb  on  the  corner  of  West 
Market  and  South  Beaver  streets,  in  front  of  the  defend- 
ant's property.  This  pole  the  defendant  cut  down.  The 
complainant  then  prepared  a  written  application  intended 
to  comply  with  the  ordinance,  designating  the  number  and 
size  of  the  poles  which  they  proposed  to  erect,  but  without 
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specifying  the  places  where  the  same  were  intended  to  be 
inserted,  excepting  in  a  few  instances,  one  of  which  is  that 
of  the  pole  erected  in  front  of  the  defendant's  property, 
which  is  specified  as  follows:  **One  35  foot  pole  at  the 
southwest  corner  of  West  Market  street  and  Beaver 
street."  This  application  was  presented  to  the  mayor  on 
the  evening  of  Jan.  23,  1896,  and  the  evidence  taken  at  the 
hearing  discloses  the  fact  that  the  defendant  and  his  counsel 
were  present  when  the  application  was  presented  to  the 
mayor.  There  is  no  evidence  that  any  notice  was  given 
to  the  defendant  to  be  there  at  that  time,  but  there  was 
some  evidence  that  the  city  solicitor,  as  a  matter  of 
courtesy,  had  notified  H.  M.  Wanner,  Esq.,  the  defend- 
ant's counsel,  that  the  application  would  be  presented  to 
the  mayor. 

The  application  was  presented  to  the  mayor  in  the  pre- 
sence of  the  defendant  and  his  counsel,  who  made  no 
formal  objection  to  the  issuing  of  the  license  other  than  to 
say  that  he  objected.  The  complainant  alleges  that  the 
defendant  declared  his  determination  and  intention  to 
resist  the  erection  of  any  pole  in  front  of  his  premises,  and 
threatened  to  cut  down  and  overthrow  any  pole  which  the 
complainant  might  erect  at  that  point.  The  complainant 
alleges  that  he  did  this  both  before  and  after  the  issuing 
of  the  license.  The  defendant  denies  this  in  the  ninth 
paragraph  of  his  answer,  but  admits  that  before  the 
plaintiflf  company  paid  the  license  fee  he  did  say  substan- 
tially that  if  the  plaintiff  would  erect  a  pole  on  the  south- 
west corner  of  Market  and  Beaver  streets  in  said  city,  he 
would  have  it  cut  down,  which  is  virtually  an  admission 
of  the  complainant's  allegation.  The  complainant  allege/i 
that  the  defendant  denies  that  it  is  essential  and  necessary 
to  the  conduct  of  its  business,  and  to  the  continuity  of  its 
line  to  plant  a  pole  at  the  point  in  dispute,  the  defendant 
claiming  that  it  could  locate  its  line  in  the  alley  back  or 
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south  of  Market  street.  The  evidence  shows  that 
there  are  already  two  electric  lines  in  this  alley,  which  is 
confirmed  by  the  court's  actual  knowledge.  Under  the 
evidence  the  southwest  corner  of  Beaver  street  is  a  neces- 
sary location  for  a  pole  in  order  to  carry  out  the  scheme  or 
plan  for  the  erection  and  construction  of  the  complainant's 
system  of  lines,  not  absolutely  necessary,  but  conveniently 
so,  and  only  so  because  the  company  has  already  located 
one  of  its  principal  lines  on  Market  street,  the  principal 
street  in  the  city,  which,  as  we  understand  from  the 
evidence,  is  to  be  crossed  by  another  line  at  right  angles 
on  the  west  side  of  Beaver  street. 

There  are  substantially  no  other  facts  in  controversy  in 
this  proceeding,  the  questions  raised  being  principally 
questions  of  law.  The  principal  questions  involved  in  this 
issue  are :  1.  The  validity  of  the  general  ordinance.  2. 
The  sufficiency  of  the  application  for  the  license  and  the 
granting  of  the  same  without  notice.  3.  Constitutionality 
of  the  Act  of  May  1,  1876,  under  which  the  complainant's 
charter  is  granted.  4.  The  right  of  the  complainant  to 
erect  its  poles  without  first  having  paid  or  secured  the 
damages  occasioned  by  the  erection  and  construction  of  its 
line. 

As  to  the  first  and  second  objection:  That  the  complain- 
ant had  no  right  to  plant  and  erect  its  poles  without  hav- 
ing first  filed  the  application  required  by  the  general 
ordinance,  designating  the  number,  size  and  position  of 
its  poles,  and  without  having  paid  the  license  fee,  cannot 
be  denied,  and  the  city  or  any  property  owner  affected  by 
such  erection  can  raise  the  question.  When,  therefore,  the 
defendant  cut  down  the  first  pole  erected  in  front  of  his 
premises  he  was  guilty  of  no  improper  conduct,  and  could 
not  be  held  responsible  for  so  doing.  However,  he  now 
stands  upon  a  dififerent  footing.  The  complainant  did 
make  application  to  the  mayor,  and  it  did  specify  the 
location  of  the  pole  which  was  to  affect  him  with  sufficient 
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certainty,  and,  although  he  had  no  formal  notice  of  the 
application  to  be  made  to  the  mayor,  he  did  have  knowl- 
edge of  the  fact  of  the  making  of  the  application,  and  was 
present  and  had  an  opportunity  to  object.  The  general 
ordinance  is  defective,  inasmuch  as  it  does  not  require  the 
specification  of  the  location  of  the  poles  to  state  definitely 
and  precisely  where  and  upon  whose  property  they  are  to 
be  located;  nor  does  it  provide  for  any  notice  to  be  given 
to  the  parties  affected,  so  that  they  may  appear  and  object. 
Nevertheless,  the  defendant  having  been  present  at  the 
granting  of  the  license,  cannot  raise  this  question.  The 
object  of  notice  is  knowledge,  and  he  had  this.  Nor  do  I 
think  that  the  payment  of  damages  by  the  company  to  the 
property  holder,  under  the  5th  section  of  the  ordinance,  is 
a  condition  precedent  to  its  right  to  plant  its  poles.  It 
seems  to  me  that  this  covers  only  such  damages  as  might 
actually  be  occasioned  by  the  erection  and  maintenance  of 
the  poles,  and  not  such  as  are  of  a  consequential  nature, 
nor  such  as  the  defendant  would  be  entitled  to  dem.ind 
payment  of  or  security  for  priu.*  to  the  erection  or  con- 
struction of  the  line. 

There  is  no  allegation  that  the  pole  was  to  be  planted  iu 
front  of  any  window  or  door,  as  there  was  in  the  case  of 
Huss  V*  Centi^dl  Pennsylvania  Telephone  Compani/, 
15  C.  C.  226,  which  would  make  the  location  improper. 
The  pole  is  located  on  the  angle  of  the  curb,  and  is,  per- 
haps, as  much  out  of  the  way  of  the  public  and  of  the 
people  using  the  defendant's  property  as  it  could  be  placed 
and  still  be  within  the  range  of  the  two  streets,  and  so  as 
not  to  oblige  the  complainant  to  cross  private  property  iu 
the  construction  of  its  line. 

As  to  the  third  question:  The  Act  of  May  1,  1876,  P.  L. 
90,  is  entitled  ''An  act  supplementary  to  an  'acj  to  provide 
for  the  incorporation  and  regulation  of  certain  corporations, ' 
approved  April  29,  1874,  relative  to  the  incorporation  and 
powers  of  telegraph  companies  for  the  use  of  individuals. 
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firms  and  corporations,  and  for  fire  alarm,  police  and 
messenger  business." 

The  constitutionality  of  the  act  is  attacked  upon  two 
grounds:  First,  that  the  subject  of  the  act  is  not  clearly 
expressed  in  its  title;  and  second,  that  it  authorizes  the 
constuction,  maintenance  and  leasing  of  telegraph  lines 
for  private  use  of  individuals,  firms  and  corporations.  The 
first  objection  is  based  upon  the  words  contained  in  the 
first  section  as  follows:  *' Or  for  the  transaction  of  any  busi- 
ness in  which  electricity  over  or  through  wires  may  be 
applied  to  any  useful  purpose."  This  is  not  expressed  in 
the  title,  and  a  reading  of  the  title  might  give  no  notice 
of  it. 

Telegraphy  is  the  transaction  of  business  over  or  through 
wires  and  is  a  useful  purpose;  so  is  telephonic  com- 
munication; but  it  is  not  necessary  to  resort  to 
this  clause  of  the  title  of  the  act  to  sustain  the  incor- 
pjration  of  a  telephone  company,  because  a  telephone 
company  is  a  telegraph  company,  and  both  com- 
plainant and  defendant  contend  that  this  is  so, 
and  this  contention  is  sustained  by  the  authorities: 
Central  Pennsylvania  Telephone  Company  r.  Wilkes- 
barre  jB.  jB.  Co*,  1  Dis.  Reps.  628;  Com.  v.  Pennsylvania 
Telephone  Company ^  18  Phila.  88;  25  Am.  &  Eng.  Ency. 
746-747.  It  is  not  necessary  that  the  title  of  an  act  should 
be  an  index  of  its  contents:  Com,  v.  Green,  58  Pa.  226. 
It  is  suflBcient  if  it  fairly  gives  notice  of  the  subject  of  the 
act:  Alleghany  County  Homes^  Appeal,  77  Pa.  77;  Mauch 
Chunk  V.  McGee,  81  Pa.  433.  The  act  is  supplementary  to 
the  general  incorporation  act,  and  is  germane  to  the  sub- 
ject of  the  original  act.  This,  it  seems,  is  sufficient: 
Craig  v.  Presbyterian  Church,  88  Pa.  42;  Com.  v.  Sharon 
Coal  Co,,  164  Pa.  305. 

As  to  the  third  question:  Of  course  the  com- 
pany   could     not    be    incorporated    with    the    right    to 
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take  property,  either  public  or  private,  for  private 
business,  and  if  this  be  the  intent  of  the  act,  ~  it 
would  be  unconstitutional.  But  a  telephone  corapanj 
is  not  so  incorporated.  It  is  a  telegraph  company 
equipped  with  the  right  of  eminent  domain,  and  like  a 
telegraph  company,  is  a  quasi  public  corporation,  and 
must  serve  every  one  who  applies  for  its  service  on  equal 
terms.  It  is  not  therefore  a  corporation  for  private  busi- 
ness, and  this  objection  fails. 

Now,  as  to  the  fourth  question:  The  complainant  did  not 
agree  with  the  defendant  as  to  the  question  of  damage, 
nor  offer  any  security  therefor.  It  contends  that  he  sus- 
tains none.  It  takes  none  of  his  property,  and  if  it  injures 
any  it  is  damnum  absque  injuria. 

The  defendant  contends,  and  this  is  the  real  contention 
in  the  case,  that  the  erection  of  the  plaintiff's  poles,  wires 
and  fixtures  interrupts  the  light  and  air,  and  interferes 
with  his  and  his  tenants' enjoyment  of  them,  and  increases 
the  risk  of  his  property  to  fire  and  injury,  and  imposes  a 
new  burden  and  servitude  on  his  property  not  contemplated 
by  the  use  of  the  city  streets.  The  company  must,  of  course, 
show  its  authority  for  what  it  proposes  to  do;  otherwise  it 
is  a  trespasser  and  a  nuisance.   Has  it  done  so? 

The  telephone  company  finds  its  authority  to  use  the 
streets  in  the  language  of  the  act  of  April  29,  1874,  P,  L. . 
73,  sec.  33,  which  provides : 

Suoh  corporation  (a  telegraph  company)  shall  be  authorized  when 
incorporated  as  hereinbefore,  to  construct  lines  of  telegraph  along  and 
upon  any  of  the  public  roads,  streets,  lands  (lanes  ?)  or  highways,  or  across 
any  of  the  waters  within  the  limits  of  this  State,  by  the  erection  of  the 
necessary  fixtures,  including  posts,  piers  or  abutments,  for  sustaining  the 
cords  or  wires  of  such  lines,  but  the  same  shall  not  be  so  constructed  as  to 
inconvenience  the  public  use  of  the  said  roads,  streets  or  highways.  •  .  . 

The  Act  of  May  1,  1876,  P.  L.  90,  regulates  the  exercise 
of  this  power  by  section  4,  as  follows: 
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That  before  the  exercise  of  any  of  the  powers  given  under  this  act, 
application  shall  be  first  made  to  the  municipal  authorities  of  the  city, 
town  or  borough  in  which  it  is  proposed  to  exercise  said  powers  for  per- 
mission to  erect  poles  or  run  wires  on  the  same,  or  over  or  under  any  of 
the  streets,  lanes  or  alleys  of  said  city,  town  or  borough,  which  permission 
sliall  be  given  by  ordinance  only,  and  may  interpose  such  conditions  and 
regulations  as  the  municipal  authorities  shall  deem  necessary.    •    •    • 

This  is  a  sufficient  legislative  authorization  to  the  com- 
pany, coupled  with  the  municipal  consent  contained  in  the 
ordinance,  to  enable  it  to  erect  its  poles  and  wires.  It  is 
therefore  not  a  public  nuisance.  Dillon  on  Municipal  Corp., 
vol.  2,  sec.  698;    Tiedeman  on  Municipal  Corp.,  sec.   297. 

Does  the  erection  of  poles  and  stringing  of  wires  in  front 
of  the  defendant's  property  impose  an  additional  servitude 
upon  it?  Is  it  such  a  burden  as  was  contemplated  when 
the  street  was  either  condemned  or  dedicated?  Manifestly 
not,  since  the  street  was  either  dedicated  or  condemned 
more  than  a  hundred  years  ago,  long  before  the  wildest 
dreamer  imagined  such  a  thing  as  the  transmission  of 
articulate  speech  over  an  electrified  wire,  and  before 
Franklin  first  drew  the  electric  spark  from  the  cloud.  But 
the  same  might  be  said  of  lamp  posts,  gas  and  water  pipes, 
street  'railways,  both  horse  and  electric,  and  it  has  been 
ruled,  as  to  all  of  these,  that  they  do  not  impose  an 
additional  servitude.     McDevitt  v.  Gas  Co.,  160  Pa.  367. 

The  exact  question  has  never  been  decided  in  this  State. 
The  text  writers  agree  that  it  does.  Tiedeman  on  Munici- 
pal Corp.,   sec.  297;  Dillon  on  Municipal   Corp.,  sec.  698. 

The  decided  cases  in  other  States  are  both  ways  and  in 
conflict,  the  court  of  last  resort  in  Massachusetts  holding 
that  the  erection  of  a  telegraph  line  in  a  city  did  not  impose 
an  additional  servitude,  and  the  Court  of  Appeals  of  Virginia 
holding  the  contrary,  and  in  both  cases  by  divided  court. 
Pierce  t.  I>r€W,  136  Mass.  75 ;  Western  Union  Tel.  Co. 
T.  Williams,  3  Am.  &  Eng.  Corp.  Cases,  564.  To  the 
same  effect  as  the  decision  in  Virginia  is  the  decided  doc- 


116  AMERICAN  ELECTRICAL  CASES.        [vol.  6 

Telephone  Co.  v.  Keesej. 


trine  in  Illinois:  Board  of  Trade  Tel.  Co.  v.  Barnett, 

107  111.  508. 

After  much  consideration  I  have  come  to  the  conclusion 
that  the  question  is  ruled  by  the  opinion  of  Judge  Stowe, 
adopted  by  our  Supreme  Court  in  Lockhart  v.  Railway 
Co.,  139  Pa.  419. 

I  can  find  no  distinction  between  telephone  poles  and 
wires  and  those  of  the  trolley  line  of  a  street  railway  that  is 
not  in  favor  of  the  former.  They  are  planted  no  nearer 
the  houses;  they  are  higher  and  carry  the  cross  arms  up 
generally  out  of  the  range  of  the  windows;  they  are 
charged  with  but  a  light  current  of  electricity;  they  are 
subject  to  no  great  strain,  and  are  not  likely  to  fall,  and 
if  they  do,  they  are  harmless,  unless  in  falling  they  come 
in  contact  with  the  trolley  lines,  now  usually  their  neigh- 
bors, carrying  torrents  of  death  and  destruction  in  their 
heavy  voltages,  but  which  the  Supreme  Court  has  held  * 
impose  no  additional  servitude. 

That  the  trolley  lines  are  a  part  of  a  system  of  travel  or 
transportation  does  not  seem  to  me  to  change  the  principle. 
They  are  not  an  essential  part.  Horse  power  and  steam 
power  still  exist,  capable  of  moving  all  cars,  so  that  the 
trolley  is  not  an  essential,  but  only  more  convenient,  and 
03rtainly  a  much  speedier  method  of  locomotion.  Though 
new  and  not  essential  they  are  said  not  to  impose  an  addi- 
tional burden,  but  are  held  to  be  a  beneficial  and  legitimate 
public  street  use.  Rafferty  v.  Central  Traction  Co.,  147  Pa. 
579.  It  is  such  a  use  as  was  in  general  contemplation 
when  it  was  said  by  the  Supreme  Court,  almost  sixty  years 
ago  that  the  streets  are  subject  to  the  paramount  authority 
of  the  Legislature  in  the  regulation  of  their  use  by  carri- 
ages, rail  cars  or  means  of  locomotion  yet  to  be  invented. 
Philadelphia  and  Trenton  R.  R.  Co.,  6  Wh.  25-44.  In 
this  case  it  is  further  said:  **  In  Pennsylvania  the  street 
is  the  property  of  the  people,  not  of  a  particular  district, 
but  of  the  whole  State,  who,  constituting,  as  they  do,  the 
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legitimate  sovereign,  may  dispose  of  it  by  their  repre- 
sentatives and  at  their  pleasure.  It  may  now  be  taken  as 
settled  that  the  owner's  rights  as  to  abutting  property  are 
subjct  to  the  paramount  right  of  the  public,  and  the  rights 
of  the  public  are  not  limited  to  a  mere  right  of  way,  but 
extend  to  all  beneficial  legitimate  street  uses,  such  as  the 
public  may  from  time  to  time  require."  JLockhart\. 
JRaUway  Co.,  139  Pa.  419.  In  this  case,  which  was  a 
motion  for  an  injunction.  Judge  Stowb  said:  *'The  case 
presented  by  the  plain tifiF  is  not  so  clear  from  doubt  that 
the  chancellor  should  grant  an  injunction  summarily  stop- 
ping a  great  public  improvement  (the  construction  of  a 
street  railway)  before  final  hearing,  more  particularly  if 
the  position  taken  by  the  plaintiff  is  correct,  and  defend- 
ants have  no  legal  right  to  take  possession  of  the  streets  as 
they  are  about  to  do.  A  common  law  action  will  compel 
them  to  pay  all  damages  arising  to  the  plaintiffs  and 
thereafter  equity  would  probably  afford  a  complete 
remedy,  by  which  the  wrong  done  them  could  be  fully 
corrected." 

What  was  said  as  to  the  complainants  there  may,  with 
equal  propriety,  be  said  as  to  the  defendant  here  on  his 
motion  to  dissolve.  If  the  complainants  are  wrong,  to 
which  I  do  not  now  agree,  they  will  be  responsible  to  him 
for  all  damages,  and  unless  they  assort  their  right  of 
eminent  domain  he  can  compel  them  to  remove  the  pole; 
and  if  they  do,  he  can  comj^el  them  to  pay  or  secure  his 
damages;  while,  if  I  removed  this  injunction,  this 
authorized  public  improvement  would  be  interrupted,  and 
might  suffer  irreparable  injury.  I  will  therefore  con- 
tinue the  injunction  in  force  until  the  final  hearing,  direct- 
ing the  complainant,  however,  to  file  a  new  bond  in  the  sum 
of  $2,000  in  lieu  of  the  bond  filed. 

It  appeared  at  the  hearing  that  in  pursuance  of  some 
contemplated  amicable  arrangement  the  complainant  had 
erected  a  45  foot  instead  of  a  35  foot  pole  at  the  hcus  in 
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quo,  which  is  a  technical  violation  of  the  complainant's 
license  to  which  the  defendant  objects;  I  will  therefore 
dissolve  the  injunction  unless  it  is  shown  by  affidavit  that 
the  pole  erected  has  been  reduced  to  the  proper  height 
within  twenty-four  hours. 


NoTB.— See  note  to  Thouron  v.  Sdiuylkill  Eler,  Ry,  Co,  y  post. 


The  State  op  New  Jersey  (Abby  Story  Marshall, 
Pros.)  v.  The  Mayor  and  Common  Council  op  the 
City  op  Bayonne. 

New  Jersey  Supreme  Court y  June  ff ,  1896. 

Telephone  line.— Municipal  control.— Abuttino  owners. 

It  is  not  necessary  for  a  oommon  council,  in  desi^ating  the  several  streets 
through  which  a  telephone  company  shall  construct  its  Hne,  to  specify 
the  precise  place  in  the  street  where  each  pole  shall  be  located,  nor  to 
require  the  company  to  obtain  the  consent  of  abutting  owners  before 
erecting  poles  in  front  of  their  respective  lots. 

The  written  consent  of  owners  of  the  soil  is  by  statute  a  prerequisite  to 
the  placing  of  telephone  poles  in  any  street  or  highway  in  the  State  of 
New  Jersey. 

Certiorari  to  review  a  municipal  ordinance.  Facts 
stated  in  opinion. 

Rowe,  Van  Buskirk  &  Parker,  for  the  application. 
Thomas  F.  Noonan,  opposed. 

Gummere,  J. :  This  is  an  application  for  a  certiorari  to 
remove  into  this  court  for  review  an  ordinance  of  the  city 
of  Bayonne  designating  the  streets  through  which  the  New 
York  &  New  Jersey  Telephone  Company  shall  erect  its  poles 
and  construct  its  line.  The  first  section  of  the  ordinanca 
designates  the  streets  through  which  the  company's  line 
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shall  be  built.  The  second  section  prescribes  the  manner 
in  which  the  poles  shall  be  placed  in  said  streets,  and  is  in 
the  following  words: 

The  said  posts  or  poles  shaU  be  located  placed  and  erected  within  and 
adjacent  to  the  curb  line  where  shown  by  the  official  maps  of  the  city  of 
Bayonne,  and  within  eighteen  inches  thereof,  at  such  points  as  may  be 
indicated  by  the  street  commissioner,  not  more  than  150  feet  apart. 

The  principal  grounds  upon  which  the  application  for  a 
writ  is  based  are:  First,  that  the  ordinance  does  not  make 
the  consent  of  the  property  owners  in  front  of  whose  lots 
telephone  poles  are  to  be  placed  a  condition  precedent  to 
the  erection  of  such  poles;  and,  second,  that  it  does  not 
locate  the  poles  or  specify  the  distance  apart  at  which  they 
shall  be  placed.  The  ordinance  was  passed  in  response  to 
an  application  made  by  the  telephone  company  to  the 
common  council  in  accordance  with  the  direction  contained 
in  section  lof  the  supplement  to  the  act  to  incorporate  and 
regulate  telegraph  companies  (Supp.  Revision,  p.  1022), 
and  complies  in  all  respects  with  the  requirements  of  that 
supplement  as  well  as  with  those  of  the  original  act 
(Revision,  p.  1174).  The  common  council  have  nothing 
to  do  with  the  matter  of  the  consent  of  abutting  property 
owners  to  the  erection  of  poles.  The  Legislature  itself 
has  declared  that  no  telephone  pole  shall  be  erected  in  any 
of  the  streets  or  highways  of  this  State  except  with  the 
written  consent  of  the  owner  of  the  soil.  Revision,  p. 
1175,  sec.  8.  Any  attempt  on  the  part  of  a  common 
council  to  modify  this  condition  imposed  by  the  Legislature 
would  be  void,  and  a  reiteration  of  it  by  ordinance  would 
be  entirely  without  force.  Nor  is  it  necessary  that  the 
ordinance  should  specify  the  location  of  the  poles,  or  how 
far  apart  they  shall  be  placed.  The  telephone  act  provides 
that,  upon  the  request  of  the  company,  the  common 
council  *' shall  designate  the  streets  in  which  their  posts  or 
poles  shall  be  placed  and  the  manner  of  placing  the  same." 
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Supp.  Revision,  p.  1022,  sec.  1.  The  exact  location  of  the 
several  poles  is  intentionally  left  by  the  statute,  as  it 
seems  to  me,  to  the  applying  company,  subject,  of  course, 
to  the  supervision  of  the  municipal  authorities;  the  pur- 
pose being  that  such  poles  shall,  as  far  as  possible,  be 
placed  in  front  of  those  properties  the  owners  of  which 
consent  to  their  erection.  This  result  could  not  be  accom- 
plished if  the  common  council  was  required  not  only  to 
designate  the  streets  in  which  the  poles  should  be  erected, 
but  also  to  fix  the  exact  location  of  each  pole.  The  ordin- 
ance complained  of,  designating,  as  it  does,  the  streets  in 
which  the  company  shall  place  its  poles,  and  the  manner 
of  erecting  the  same,  meets  every  requirement  of  the 
statute,  and  its  provision  that  the  work  shall  be  done  under 
the  direction  of  the  street  commissioner  fully  protects  the 
public  interests.  The  other  reasons  upon  which  the  writ 
is  asked  have  been  considered,  but  do  not  appear  to  the 
court  to  be  of  sufficient  weight  to  entitle  them  to  specific 
criticism.  The  application  for  a  certiorari  should  be 
denied. 


Note.— See  note  to  Thouron  v.  Schuylkill  Elec,  Ry,  Co,, post. 


Postal  Telegraph  Cable  Company  v.  Louisa  J.  Bruen. 

New  York  Supreme  Courts  Second  Judicial  Department^  Before  Commis- 
sionera  of  Appraisal,  in  Condemnation  Proceedings,  1896, 

Telegraph  poles. — Right  op  abutting  ownkrs. — Condemnatioh. 

In  view  of  the  rules,  first,  that  the  use  of  streets  for  the  constmction  and 
operation  of  telegraph  and  telephone  lines  is  a  legitimate  use,  subject  to 
the  right  of  the  abutting  owner  to  compensation,  and  second,  that  the 
amount  to  be  awarded  to  the  abutting  owner,  for  his  compensation,  is 
the  difference  in  value  before  and  after  the  erection  of  the  poles ;  am  1 
in  view  of  the  facts  that  only  three  of  the  poles  in  question  were  visible 
from  defendant's  house,  that  defendant's  view  was  not  obstructed,  that 
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little  trimming  of  defendant's  trees  was  done,  that  defendant's  right  of 
access  to  her  property  was  not  interfered  with,  and  that  only  twelve 
parcels  of  defendant's  real  estate,  each  eighteen  inches  square  and  three 
or  four  feet  deep,  were  appropriated;  Jield,  that  defendant  was  entitled 
to  only  nominal  damages. 
Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Eels  v. 
Am.  Teleph,  A  Tel.  Co.,  vol.  5,  p.  92;  Pierce  v.  Drew^  vol.  l,p.  571; 
People  V.  Eaion,  vol.  5,  p.  88  ;  Julia  Building  Ass^n  v.  Bell  Teleph,  Co,^ 
voL  1,  p.  801 ;  Hdlsey  v.  Rapid  Transit  St.  Ry.  Co.,  vol.  8,  p.  283. 

Facts  stated  in  opinion. 
Charles  A.  Dryer^  for  plaintiff. 

Alexander  J.  Bruen  and  John  F.  Coffin,  for  defendant. 

Opinion:  This  was  a  proceeding  to  acquire  by  the  law  of 
eminent  domain  the  right  to  place  and  maintain  twelve 
telegraph  poles  in  front  of  the  defendant's  land  in  the 
town  of  Scarsdale. 

The  property  owned  by  the  defendant  is  purely  resi- 
dential property,  and  is  adapted  for  the  country  seat  of  a 
gentleman  of  wealth.  The  lawns  are  spacious,  and  are 
beautified  by  a  growth  of  trees  which  years  of  care  have 
brought  to  maturity;  and  the  view  from  the  house,  in  the 
direction  of  the  Long  Island  Sound,  is  unsurpassed. 

The  testimony  of  the  witnesses  on  either  side,  as  to  the 
value  of  the  property,  was  widely  different;  but  the  com- 
mission does  not  seem  called  upon  to  fix  the  value.  The 
property  is  undoubtedly  valuable;  and,  to  a  person  of 
wealth,  desiring  an  inland  country  seat,  accessible  to  the 
railroad  and  to  New  York  City,  the  highest  sum  fixed  by 
the  witnesses  as  to  its  value  would  probably  not  be 
extravagant. 

The  poles  erected  by  the  plaintiff  are  of  the  average 
quality  and  style  of  telegraph  poles.  Some  of  them  are  set 
in  a  slanting  position,  probably  owing  to  the  fact  that  the 
highway  opposite  the  premises  in  question  runs  on  a  curve 
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and  on  a  descending  grade.  The  beaten  track  of  the  road 
does  not  run  in  the  center  of  the  highway,  but  is  nearer  to 
the  fence  line  on  the  opposite  side.  The  poles  are  about 
150  feet  apart.  A  personal  inspection  of  the  premises,  at 
the  season  when  there  is  no  foliage  on  the  trees,  showed 
that,  at  no  one  point  of  view  from  the  house,  could  more 
than  two  poles  be  seen,  and  that  only  three  poles  are  visible 
from  the  house  altogether.  In  the  summer  time,  it  is 
probable  that  not  a  single  pole  could  be  seen  from  the 
house,  owing  to  the  trees  and  foliage.  Owing  to  the 
distance  of  the  beaten  track  from  the  fence,  the  plaintiff 
was  enabled  to  set  the  poles  so  as  to  occasion  but  little' 
trimming  of  the  trees.  There  was  a  dispute  as  to  one  pole, 
whether  it  is  on  defendant's  property  or  not,  but  it  is 
assumed  that  it  is  on  defendant's  property.  The  defend- 
ant's witnesses  testified  that  the  damage  to  the  property 
was  from  three  to  five  thousand  dollars;  while  plaintiff's 
witnesses  testified  that  the  poles  did  not  cause  any  injury. 

There  can  be  no  doubt  that  the  use  of  the  highways  of 
the  State  for  the  construction  and  operation  of  telegraph 
and  telephone  lines  is  a  legitimate  use,  subject  to  the  right 
of  the  owner  to  compensation.  Such  use  is  not  only 
authorized  by  the  statute  (Laws  of  1890,  ch.  566,  sec.  102), 
but  has  received  the  sanction  of  the  Court  of  Appeals. . 
Eels  V.  Am.  Telephone  &  TelegrapJi  Co.,  143  N.  Y.  133. 
The  rule  to  guide  this  tribunal,  in  fixing  the  amount  to  be 
awarded  to  the  abutting  owner,  is  the  difference  between 
the  value  of  her  property  before  the  entry  of  the  corpora- 
tion and  its  present  value.  R.  R.  Co.  v.  Arnot,  27  Hun, 
151;  jR.  R.  Co.  V.  Duddleston,  29  Hun,  609. 

The  defendant's  witnesses  did  not  undertake  to  show 
such  difference  in  the  value  of  the  property  in  question; 
but  merely  testified  as  a  conclusion  that  the  damage  was 
from  three  to  five  thousand  dollars.  Neither  of  said 
witnesses  testified  that  the  value  of  the  property  was  three 
to  five  thousand  dollars  less  than  before  the  erection  of  the 
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polps.  There  is  no  question  as  to  the  ability  and  compe- 
tency of  the  witnesses  in  question,  and  the  conclusion  to 
which  the  commission  has  arrived  does  not  detract  from 
their  worth  or  cast  any  reflection  upon  their  testimony.  It 
is  sufficient  to  say,  that  they  were  undoubtedly  actuated 
by  motives  of  sentiment  in  placing  their  estimate.  Senti- 
ment, however,  has  no  place  in  a  calm  and  deliberate 
examination  of  facts.  The  plaintiff  must  pay  and  the 
defendant  is  entitled  to  receive  just  what  damage  has  been 
suffered.  Anything  else  would  be  manifestly  unjust.  It 
is  true  that  one  would  prefer  that  a  telegraph  line  should 
be  built  on  some  other  highway  than  that  on  which  he 
lives;  but  it  must  be  remembered  that  the  telegraph  is  a 
public  necessity,  and  its  lines  must  be  built  upon  some 
highway  and  have  a  lawful  right  to  occupy  the  same. 
Few  of  our  main  thoroughfares  are  exempt  from  the  pres- 
ence of  poles,  and  it  would  be  a  difficult  matter  for  a 
prospective  purchaser  to  find  an  advantageous  place  of 
residence  in  the  country  free  from  the  presence  of  tele- 
graph lines. 

As  already  seen,  the  poles  in  question  do  not  obstruct 
any  view  from  the  defendant's  house,  and  with  three 
exceptions  they  are  not  visible  therefrom.  Neither  do  they 
interfere  with  her  entrance  to  her  property.  Any  element 
of  damage,  therefore,  arising  from  obstructions  to  view  or 
to  entrance  to  the  property  does  not  enter  into  this  case. 
The  prospect  from  the  defendant's  house  which  imparts 
value  to  the  property  is  toward  the  north,  east  and  south, 
and  is  not  obstructed  in  any  degree  by  telegraph  poles. 

What  then  is  the  defendant's  damage  in  dollars  and 
cents?  The  telegraph  company  has  appropriated  twelve 
parcels  of  the  defendant's  real  estate,  each  of  which  is 
probably  not  more  than  eighteen  inches  square  and  three 
or  four  feet  deep. 

In  an  Illinois  case,  the  Mutual  Tel.  Co.  v.  Katkamp, 
103    111.   420,  a  finding  of  $38.50,  as  damages  for  a  strip 
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of  land  eighteen  inches  wide  extending  across  defendant's 
land  which  was  what  is  known  as  a  ^* quarter  section/'  was 
held  to  be  manifestly  against  the  evidence,  and  the  judg- 
ment was  reversed. 

In  the  case  at  bar  it  appeared  that  some  branches  had 
been  cut  off  from  the  defendant's  trees,  to  avoid  contact 
with  the  wires,  but  not  to  such  an  extent  as  to  injure  the 
value  or  appearance  thereof. 

The  conclusion  to  which  the  commission  has  come> 
therefore,  is  that  under  the  circumstances,  from  the  evi- 
dence produced  and  from  their  own  inspection,  the  damage 
to  the  defendant  is  but  nominal,  and  we  have  so  fixed  the 
same  in  our  award. 

In  the  case  above  cited.  Eels  v.  Tel.  Co.^  Judge  Peckham, 
in  writing  the  opinion  of  the  court,  uses  the  following 
language : 

"It  (the  company)  has  the  power  to  take  the  land  upon 
making  compensation,  and  hence  the  refusal  of  an  owner 
will  not  stop  the  proposed  undertaking.  The  amount  of 
compensation  is  not  now  the  question,  but  that  in  many 
casts  it  can  not  be  anything  more  than  merely  nominal 
would  seem  to  be  a  proposition  which  would  not  require 
great  elaboration  of  argument  to  make  plain.  The  use 
would  frequently  be  but  a  technical  encroachment  upon 
the  rights  of  the  adjoining  owner,  and  there  would  be  but 
little  to  fear  that  anything  more  than  nominal  damages 
would  be  allowed." 

While  this  language  is  obiter^  it  cannot  be  said  to  have 
been  improperly  incorporated  in  the  decision  of  the  court, 
and  loses  none  of  its  force  for  that  reason. 

In  Massachusetts  the  courts  have  held  that  the  use  of  a 
highway  for  the  purpose  of  placing  telegraph  poles 
thereon  is  but  a  newly  discovered  method  of  exercising  the 
old  public  easement  either  for  the  transportation  of  prop- 
erty or  transmission  of  intelligence.  That  such  use  is 
similar  to  if  not  identical  with  that  public  use  of  transmit- 
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ting  information  for  which  the  highway  was  originally 
taken,  even  if  the  means  adopted  are  quite  different  from 
the  post-boy  or  mail  coach.  Therefore,  all  appropriate 
methods  must  be  deemed  to  have  been  paid  for  when  the 
road  was  laid  out,  and  the  abutting  owner  is  entitled  to  an 
additional  compensation  for  the  use  of  such  highway  for 
telegraph  purposes.     JPlerce  v.  Drew,  136  Mass.  81. 

In  another  case,  the  People  v.  Eaton,  51  N.  W.  Rep. 
147,  the  court  says  that  when  lands  were  taken  or 
granted  for  public  highways,  they  were  not  taken  for  such 
use  only  as  might  then  be  expected  to  be  made  of  them 
by  the  methods  of  travel  or  of  the  transmission  of  intelli- 
gence  then  in  use,  but  for  such  methods  as  improvement 
and  future  discoveries  might  demand. 

In  a  Missouri  case,  Building  Association  v.  Bell  Tc7^ 
Co.,  80  Missouri,  258,  the  court  says  that  the  poles  used 
by  the  complainant  were  a  necessary  part  of  the  system. 
When  they  do  not  interfere  with  the  owner's  access  to  and 
the  use  of  his  lands  there  is  no  reason  why  they  should  be 
held  to  constitute  an  additional  servitude.  There  must  be 
an  injury  to  the  present  use  and  enjoyment  of  his  land. 
They  do  not  interfere  with  his  coming  or  going  at  his 
pleasure  when  placed  as  they  can  and  must  be  so  as  to 
give  him  free  access.  Wherein  then  is  the  injury?  Public 
convenience  and  necessity  must  control  in  all  such  cases. 

In  a  New  Jersey  case,  Halsey  v.  JR.  JR.  Co.,  47  N.  J. 
Eq.  380,  the  Vice-Chancftllor  held  that  the  erection  of 
poles  in  a  street  for  electric  railway  purposes,  imposes  no 
additional  burden  for  which  the  abutting  owner  is  entitled 
to  compensation,  and  that  the  slight  obstruction  of  the 
street  caused  by  poles  for  electric  wires  does  the  abutting 
owner  no  irreparable  injury  different  from  that  suffered 
by  the  public  at  large,  so  as  to  entitle  him  to  equitable 

relief. 

The  foregoing,  together  with  other  decisions  in  different 
States  of  the  Union,  to  which  it  is  unnecessary  to  refer. 
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confirm  us  in  the  belief  that  the  conclusion  to  which  we 
have  arrived  is  just  and  equitable. 

(Signed),    Jas.    B.    Lockwood,    Chairman;   James    H. 
MoRAN,  Stephen  A.  Marshall,  concurring. 


NoTB. — ^The  report  of  the  oommissioners  waa  confirmed  by  Mr.  Justice 
Dtkman,  of  the  Supreme  Court  of  New  York,  on  April  14th,  1896. 

I  am  indebted  for  the  above  report  to  William  W.  Cook,  Esq.,  of  New 
York  City. 

See  note  to  Thouron  v.  Schuylkill  Elec.  Ry,  Co.,  post. 


H.  Wilson  Blashfield,  Appellant,  v.  The  Empire  State 
Telephone  and  Telegraph  Company,  Respondent. 

New  York  Court  of  Appeals^  November ,  1896. 

(147  N.  Y.  620.) 
Telephone  ijne  in  stbbbt— Improper  BvmBNOB  of  damage  to  abuttino 

OWNER. 

In  an  action  for  damages  to  an  abutting  owner  by  reason  of  the  oonstmc- 
tion  of  a  telephone  line  in  the  street,  evidence  of  the  value  of  his  land  as 
it  would  have  been  if  the  poles  had  not  been  erected  cannot  be  received. 

Appeal  from  order  of  General  Term  of  Supreme  Court, 
Fourth  Judicial  Department,  which  reversed  judgment  for 
plaintiff  entered  upon  report  of  referee,  and  granted  new 
trial. 

Franklin  Pierce,  for  appellant. 
Frederic  E,  Starke j  for  respondent. 

Peckham,  J. :  This  action  was  commenced  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff's 
assignors  by  the  building  of  the  defendant's  telephone  line 
along  the  highway  opposite  their  lands.  These  owners, 
numbering  some  sixty  different  individuals,  assigned  their 
claims  to  the  plaintiff,  who  brought  this  action,  and  after 
trial  before  a  referee  succeeded  in   recovering  judgment  in 
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his  favor  in  a  total  of  several  hundred  dollars.  The 
defendant  denied  some  of  the  material  allegations  of  the 
complaint,  and  also  set  up  as  an  affirmative  defense  that 
plaintiff's  attorney  had  purchased  the  various  causes  of 
action  for  the  purpose  of  bringing  suit  thereon,  and  that 
the  plaintiff  had  no  real  interest  in  the  subject  matter  of 
the  action,  and  was  in  reality  only  the  representative  of 
the  attorney.  A  further  defense  was  that  whatever 
damages  had  been  sustained  were  the  result  of  the  acts  of 
an  independent  contractor,  for  whom  the  defendant  was 
not  liable.  Upon  the  trial  evidence  was  taken  tending  to 
prove  the  damage  sustained  by  each  assignor  by  reason  of 
the  building  of  defendant's  line  and  the  erecting  of  poles 
in  the  highway  abutting  upon  his  land.  In  the  course  of 
the  trial,  the  plaintiff,  in  addition  to  other  and  competent 
evidence  upon  the  subject  of  damage,  gave  expert  evidence 
under  the  objection  and  exception  of  the  defendant  in  rela- 
tion to  the  value  of  the  land  as  it  would  have  been  if  the 
poles  had  not  been  erected.  This  evidence,  it  is  assumed 
on  both  sides,  was  erroneous  as  within  the  principle  of  our 
decision  in  Roberts  v.  Elevated  R.  R.,  128  N.  Y.  455. 


Note. — The  important  question  under  consideration  in  the  foregoing 
case,  both  before  the  General  Term  (reported  71  Hun,  632.  and  a  portion  of 
the  opinion  re-printed  4  Am.  Electl.  Cas.  146)  and  before  the  Court  of 
Appeals,  grew  out  of  the  act  of  the  referee  in  striking  out,  after  the  case 
was  submitted,  the  evidence  referred  to  in  the  above  fragment  of  opinion, 
he  having  in  the  meantime  become  convinced  of  its  incompetency. 

The  (General  Term  held  that  such  striking  out  was  error,  and  for  that 
reason  reversed  the  judgment. 

The  Court  of  Appeals,  while  agreeing  with  the  court  below  that  such 
action  of  a  referee  would  ordinarily  be  condemned,  decided  that  this  case 
was  exceptional  by  reason  of  the  circumstances,  first,  that  there  was  other 
evidence  sufficient  to  warrant  the  referee's  determination;  second,  that  by 
stipulation  of  the  parties  the  referee  was  permitted  to  and  did  make  a  per- 
sonal examination  of  the  premises,  and  thus  had  power  to  add  his  own 
observation  to  the  testimony  of  witnesses ;  and  third,  that  the  referee 
notified  the  attorneys  for  both  parties,  before  making  his  decision,  of  kis 
action  in  striking  out  the  evidence,  and  thus  gave  them  an  (^portunity  to 
move  to  re-open  the  case  and  supply  further  evidence. 
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William  D.   Palmer,   Respondent,  v.  Larchmont  Elec- 
tric Company,  Appellant. 

New  York  Supreme  Courts  General  Term,  Second  Department,  June,  18'jG, 

(6  App.  Div.  12.) 
Electric  light  appliances  in  highway.— Abutting  owners. 

The  Court  of  Appeals  having  decided  in  EeU  v.  Am.  Teleph.  db  Tel,  Co. 
(5  Am.  Electl.  Cas.  92),  that  telegraph  and  telephone  posts  and  wires 
could  not  be  maintained  in  a  rural  highway  without  compensa- 
sion  to  the  owner  of  abutting  land,  held  that  the  same  rule  must  apply 
also  to  the  appliances  of  an  electric  light  company  having  a  contract 
with  the  town  authorities  for  lighting  a  highway. 

This  in  spite  of  the  fact  that  the  Uxnut  in  quo  was  in  an  unincorporated 
village,  and  that  in  Whitcher  v.  Holland  Water  Works  Co,,  66  Him,  619, 
affirmed,  witaout  opinion,  142  N.  Y.  626,  it  was  held  that  in  such  a 
village  the  abutting  owner's  rights  were  subject  to  the  urban  public 
easement  for  carrying  a  water  supply;  the  court  finding  sufficient  dis- 
tinction in  the  different  conditions  of  overhead  structures  and  those 
underground. 

Appeal  from  judgment  of  Supreme  Court,  Westchester 
county,  upon  the  decision  of  the  court  without  a  jury. 

Wm.  Sam,  Johnson,  for  the  appellant. 

TFm.  Porter  Allen,  for  the  respondent. 

Brown,  P.  J. :  This  appeal  presents  the  question 
whether  an  electric  company,  having  a  contract  with  the 
proper  town  authorities  to  light  a  public  highway,  may 
erect  poles  and  wires  upon  said  highway  without  the  con- 
sent of  the  abutting  owners. 

In  Eels  V.  American  T.  &  T.  Co.,  143  N.  Y.  133,  the 
Court  of  Appeals  decided  that  neither  the  State  nor  any 
corporation  could  appropriate  any  portion  of  a  rural  high- 
way by  setting  up  poles  for  the  support  of  telegraph  or 
telephone  wires.     That  decision  was  based  upon  the  fact 
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that  the  fundamental  idea  of  a  highway  was  a  place  for  the 
uninterrupted  passage  of  men,  animals  and  vehicles,  and 
to  afford  light,  air  and  access  to  the  property  of  abutting 
owners;  that,  in  the  latter  respect,  an  abutting  owner  had 
a  greater  interest  in  the  highway  than  the  general  public; 
that,  consequently,  any  permanent  or  exclusive  use  of  any 
part  of  the  highway  by  any  person  or  corporation  was 
illegal. 

Upon  that  theory  of  the  law  it  is  impossible  to  make 
any  distinction  between  poles  intended  to  carry  telegraph 
or  telephone  wires  and  poles  intended  to  support  electric 
light  wires. 

The  counsel  for  the  appellant,  however,  distinguishes 
Eels'  case  from  the  case  at  bar  on  the  ground  that  the 
maintenance  and  operation  of  a  telephone  or  telegraph 
line  is  not  a  proper  street  use,  while  the  maintenance  of 
poles  and  wires  for  the  purpose  of  lighting  the  street  is  a 
proper  street  use.  The  cases  cited  to  sustain  this  argu- 
ment, with  two  exceptions,  which  will  be  hereafter  noticed, 
relate  to  easements  in  the  streets  of  cities  and  incorpor- 
ated villages,  where  such  rights  are  conceded  to  be  greater 
than  in  purely  rural  districts.  It  has  never,  however,  been 
decided  just  how  far  the  easements  in  urban  streets  will  be 
extended  beyond  those  in  rural  highways,  and  the  court, 
in  Eels'  case,  declined  to  decide  the  question,  and  its  con- 
sideration is  not  important  to  our  decision  in  this  case. 

In  the  case  of  The  Bloomfield,  etc.,  Gas  Light  Company  v. 
Calkins,  62  N.  Y.  386,  it  was  decided  that  a  gas  company 
had  no  authority  to  lay  its  pipes  in  a  country  highway 
without  the  consent  of  the  abutting  owners.  In  that  case, 
however,  the  pipes  were  not  sought  to  be  laid  for  the  pur- 
pose of  lighting  the  highway  or  the  property  of  abutting 
owners.  The  principle  of  law,  however,  upon  which  the 
decision  was  based  was  the  same  as  that  applied  in  Eels' 
ease,  that  the  right  of  the  public  in  the  highway  was  a  mere 
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right  of  passage.  Trustees,  etc.,  v.  A.  &  R.  R.  R.  Co.,  3 
Hill,  567. 

If,  therefore,  we  were  to  decide  this  case  solely  upon 
the  character  of  a  country  highway  and  the  rights  therein 
of  the  public  and  the  owners  of  the  abutting  land,  it  would 
be  impossible  to  sustain  the  right  of  any  person  or  corpora- 
tion to  appropriate  absolutely  to  its  use  any  part  of  the 
street.  The  possession  of  any  part  of  the  land  would  be 
adverse  to  the  rights  of  the  abutting  owner  and  totally 
opposed  to  the  legal  character  of  the  public  easement  in  the 
highway. 

The  appellant  cites  two  other  cases  which  may  be  briefly 
referred  to.  Van  Brunt  v.  Town  of  Flatbush,  128  N.  Y.  60, 
was  an  action  by  owners  of  lands  fronting  on  Flatbush 
avenue  in  the  town  of  Flatlands,  to  restrain  the  street  and 
sewer  commissioners  of  the  town  of  Flatbush,  acting 
under  an  act  of  the  Legislature,  from  constructing  a  sewer 
through  that  avenue  without  the  consent  of  the  owners  of 
the  soil  or  the  acquisition  of  their  title  in  the  manner  pro- 
vided by  law.  The  projected  sewer  was  for  the  benefit  of 
the  town  of  Flatbush  and  the  inhabitants  thereof  and  not 
for  the  benefit  of  the  owners  of  the  lands  along  Flatbush 
avenue  in  the  town  of  Flatlands.  The  court  held  that  the 
sewer  could  not  be  constructed  upon  the  plaintiflf's  prop- 
erty without  their  consent  or  the  acquisition  of  their  title, 
but  in  the  course  of  the  opinion  Judge  Earl  said:  "If  the 
Legislature  had  authorized  a  system  of  sewerage  in  the 
town  of  Flatlands  for  the  convenience,  health  and  welfare 
of  the  inhabitants  of  that  town,  and  this  sewer  had  been 
projected  with  lateral  sewers  with  the  privilege  of  the 
owners  of  adjacent  lots  to  connect  their  lots  therewith* 
then  we  are  inclined  to  believe,  for  reasons  we  need  not 
now  state,  that  the  character  of  the  avenue  and  of  the 
locality  was  such  and  the  population  is  such  that  the  sewer 
could  be  built  in  the  avenue  without  the  consent  of  the 
fee   owners    and  without    compensation    to    them.     The 
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immediate  benefits  and  advantages  which  they  in  common 
with  the  whole  community  might  receive  might  be  all  the 
compensation  to  which  they  would  be  entitled." 

Whitcher  v.  Holland  Water  Works  Company^  66  Hun,  619, 
affirmed  in  the  Court  of  Appeals  without  opinion,  142  N. 
Y.  626,  was  an  action  by  an  abutting  owner  to  compel  the 
removal  of  water  pipes  from  a  highway  in  an  unincor- 
porated village.  The  plaintiflf's  complaint  was  dismissed 
at  the  trial,  and  this  ruling  was  sustained  by  the  General 
Term  of  the  Fifth  Department  on  tlie  ground  that  the  high- 
way was  to  be  treated  as  an  urban  street,  and,  therefore,  was 
subject  to  be  used  for  the  purpose  of  supplying  water  to  the 
inhabitants. 

In  view  of  these  decisions  the  question  before  us  is  not 
free  from  doubt.  While  that  part  of  Judge  Earl's  opinion 
which  I  have  quoted  was  entirely  a  dictum,  the  legal 
principle  which  he  asserts  is  doubtless  sustainable  under 
the  health  and  police  powers  of  the  Legislature.  The 
decision  in  Whitcher's  case,  however,  does,  I  think,  sustain 
the  contention  that  the  streets  in  a  populous  community 
not  incorporated  as  a  city  or  village  may  be  legally  sub- 
jected to  more  extensive  burdens  than  the  ordinary  country 
highway. 

The  court,  in  this  case,  excluded  an  offer  to  show  that 
the  part  of  the  town  which  was  included  within  the 
appellant's  contract  was  a  populous  village,  and  if  density 
of  population  is  the  test  by  which  the  question  is  to  be 
determined,  ^this  ruling  was  wrong,  and  the  judgment 
must  be  reversed.  Serious  practical  difficulties  will, 
however,  be  encountered  if  the  rights  of  abutting  owners 
outside  of  cities  and  incorporated  villages  are  to  be 
dependent  upon  density  of  population.  What  is  to  be  the 
line  in  respect  to  these  easements  which  separate  the 
urban  from  the  rural  district?  Where  do  the  more 
extensive  urban  easements  begin  and  end?  If  we  limit 
them  to  cities  and  incorporated  villages  the  rule  is  simple. 
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and  the  right  of  every  land  owner  in  the  streets  is  easily 
solved.  If  we  extend  them  outside  of  the  incorporated 
villages,  the  rights  of  no  land  owner  is  settled,  but  each 
case  must  be  determined  on  its  own  facts,  and  the 
decisions  will  vary  with  the  varying  minds  and  judgments 
of  courts  and  petit  jurors. 

The  question  as  to  the  rights  of  an  abutting  owner  in 
the  street  which  bounds  his  property  is  one  of  law.  The 
rule  which  controls  it  is  a  rule  of  property,  and  nothing 
can  be  plainer  than  that  it  should  be  certain  and  unvary- 
ing, and  apply  to  all  communities  alike.  Any  community 
may  incorporate  into  a  village  under  our  laws  by  a  vote  of 
its  inhabitants,  and  in  my  judgment  highways  should  not 
be  treated  as  urban  streets,  and  impressed  with  the  more 
comprehensive  public  easements  that  exist  in  city  streets 
unless  they  lie  within  a  city  or  an  incorporated  village. 

If  any  community  desires  to  enjoy  the  benefits  of  urban 
life  and  impose  upon  its  streets  more  extensive  easements 
than  exist  in  rural  highways,  let  it  incorporate  itself  into 
a  village.  But  independent  of  this  consideration,  I  think 
the  case  before  us  is  controlled  by  the  doctrine  laid  down 
in  Eels  v.  A.  T.  &  T.  Co.,  supra.  That  case  in  its  facts  is 
precisely  like  the  case  before  us,  except  in  respect  to  the 
use  to  be  made  of  the  poles  and  wires.  The  distinction 
would  be  shadowy,  I  think,  that  would  ^support  as  a  legal 
exercise  of  power  the  erection  and  maintenance  of  poles 
and  wires  which  carried  an  electric  current  to  light  a  lamp 
on  a  street,  but  denied  the  right  to  erect  and  maintain 
precisely  rthe  same  things,  because  they  carried  a  weaker 
current  of  electricity  for  the  purpose  of  communication  and 
the  transmission  of  intelligence.  The  thing  that  is  import- 
ant to  the  rights  of  the  land  owner  is  the  substantial  phy- 
sical structure  on  the  surface  of  the.  highway.  The  use  to 
which  it  is  put  is  secondary  and  unimportant.  If  the 
question  depends  on  the  use,  and  courts  are  to  distinguish 
between  what  is  and  what  is  not  a  proper  street  use,  how 
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can  we  say  that  a  telephone  or  telegraph  line  is  not  as 
much  a  street  use  as  a  water  pipe?  A  sewer  drains  the 
highway.  A  gas  pipe  or  an  electric  light  wire  serve  to 
light  the  street,  but  a  water  pipe  has  no  necessary  connec- 
tion with  the  street  itself.  Its  use  is  to  conduct  water  to 
the  adjacent  houses  and  serve  to  extinguish  fires.  But  for 
the  latter  purpose  it  is  useless  without  the  fire  engine  or 
the  fire  department,  and  the  wire  which  sounds  the  fire 
alarm  or  serves  to  summon  assistance  is  as  much  a  part  of 
the  system  as  the  pipe  which  conducts  the  water.  Indeed, 
the  telephone  and  telegraph  is  as  much  of  a  necessity  in 
modern  life  as  any  other  of  the  conveniences  which  might 
fall  under  the  designation  of  proper  street  uses.  The  Eels' 
case  cannot  be  distinguished,  therefore,  from  Whitcher's 
case  by  saying  that  one  represents  a  proper  and  the  other 
an  improper  use  of  the  street,  and  unless  they  can  be  dis- 
tinguished on  other  grounds,  the  latter  case  must  be 
deemed  to  be  overruled.  These  two  cases  were  argued 
within  three  months  of  each  other,  and  it  is  to  be  regretted 
that  in  deciding  the  Eels  case  reference  was  not  made  to 
the  decision  in  the  Whitcher  case.  But  while  no  reference 
was  made  to  it  by  Judge  Peckham  in  his  opinion,  it  will 
be  observed  also  that  he  makes  no  reference  to  the  subject 
of  proper  street  uses.  This  decision,  as  I  have  already 
stated,  is  placed  solely  upon  the  ground  of  the  character  of 
a  rural  highway  and  the  legal  rights  of  the  public  and  the 
abutting  owners  therein.  There  is  manifestly  a  very 
important  physical  difiference  affecting  the  rights  of  the 
public  and  the  adjoining  owners  between  the  burden  of 
an  under  ground  easement  and  one  which  permits  the 
erection  of  a  structure  above  the  surface.  The  right  of 
uninterrupted  passage  which  the  public  enjoys  in  the 
traveled  part  of  a  highway  necessarily  excludes  the  owners 
from  all  use  and  enjoyment  of  that  part  of  the  road.  A 
pipe,  which  is  laid  under  the  ground,  carrio  .0  permanent 
impairment  to  any  public  right  on    the  surface    or  any 
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private  right  in  the  soil.  On  the  3ide  of  the  road  the  land 
owner  has,  however,  substantial  rights  of  property  both  in 
the  surface  and  in  the  soil.  In  addition  to  the  ordinary 
easements  of  light,  air  and  access,  he  may,  on  a  country 
highway,  plant  shade  trees,  cultivate  the  sides  of  the  road, 
and  do  anything  to  improve  or  beautify  it  or  his  own 
property  so  long  as  his  acts  do  not  impair  the  public  right 
of  passage.  Jackson  v.  Hathaway,  15  Johns.  447.  The 
State  not  only  invites  him  to  plant  trees,  but  it  encourages 
him  to  do  so  by  granting  to  those  who  do  this  a  substantial 
reduction  in  their  road  tax.  Chap.  371,  Laws  1883;  chap. 
568,  Laws  1890,  sec.  44. 

A  pole  which  supports  wires  cannot,  like  the  under- 
ground pipe,  be  placed  in  the  roadway,  nor  can  it  stand 
on  the  sidewalk  if  there  be  such.  From  necessity  it  must 
be  placed  between  the  two  or  upon  the  side  of  the  roadway 
where  the  owner  has  substantial  rights.  Unlike  the  lamp 
post,  the  hitching  post  or  the  hydrant,  it  does  not  occupy 
a  small  space,  but  carries  wires  along  the  whole  length  of 
the  street.  It  not  only  interferes  with  growing  trees,  but 
it  prevents  the  planting  and  growth  of  new  ones.  The 
structure  is  unsightly,  and  the  electric  current  carried  on 
the  wires  may  become,  through  carelessness  or  accident, 
dangerous  if  not  deadly,  and  it  interferes  (in  a  small 
degree,  perhaps)  with  the  access  to  the  property.  But  it 
does  interfere  with  and  perhaps  destroys  the  legal  right  of 
the  owner  to  plant  and  grow  shade  trees  and  to  use  the 
side  of  the  road,  and  the  use  made  of  the  street  is  of  a  per- 
manent and  exclusive  character.  As  was  said  in  Eels'  case, 
such  a  use  is  ''wholly  at  war  with  that  of  the  legitimate 
public  easement  in  the  highway." 

This  view  of  the  distinction  between  underground  ease- 
ments  and  those  which  would  permit  the  erection  of  poles 
and  wires  has  support  in  the  principle  underlying  the 
decisions  in  the  elevated  railway  cases. 

In  Craig  v.  Rochester  City  &  Brighton  Railroad  Company, 
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39  N.  Y.  404,  it  was  held  that,  when  one  owned  to  the 
center  of  a  street,  the  laying  of  rails  for  a  horse  railroad 
imposed  an  additional  burden  on  the  land  forming  the 
street,  for  which  the  owner  was  entitled  to  compensation. 

In  Kellinger  v.  Forty -second  Street,  etc.,  Railroad  Com- 
pany, 50  N.  Y.  206,  such  relief  was  denied  to  an  owner 
who  did  not  own  the  fee,  on  the  ground  that  there  was  no 
taking  of  his  property,  and  that  the  use  made  of  the  high- 
way by  the  railroad  was  substantially  the  same  as  that 
made  by  other  modes  of  travel.  It  was  still  a  highway  for 
passage  and  motion. 

But  in  the  elevated  railroad  cases, because  the  street  was 
permanently  and  to  some  extent  exclusively  appropriated 
by  the  elevated  railroad  structures,  it  was  held  that  their 
erection  without  the  consent  of  the  abutting  owners  was 
illegal.  Story  v.  New  York  Elevated  Railroad  Company, 
90  N.  Y.  122;  Fohes  v.  Rome,  Watertown&  Ogdensburg  RaiL 
road  Company,  121  id.  505. 

If  the  view  here  expressed  as  to  the  distinction  between 
pipes  beneath  a  highway  and  poles  and  wires  above  the 
surface  is  sound,  then  there  is  no  conflict  between  Eels'  case 
and  Whitcher's  case,  and  the  case  under  consideration  falls 
easily  within  the  principle  applied  in  the  former  decision, 
and  the  judgment  must  be  affirmed. 

Stress  is  laid  by  the  learned  counsel  for  the  appellant  on 
the  fact  that  the  right  of  the  exercise  of  the  power  of 
eminent  domain  had  not  been  conferred  by  the  Legislature 
on  electric  companies,  while  it  had  been  upon  all  corpora- 
tions that  were  authorized  by  the  Transportation  Corpora- 
tions Law.  This  omission  has  now  been  remedied  (chap. 
446,  Laws  1896),  and  it  is  within  the  power  of  such  cor- 
porations to  acquire  the  right  to  erect  their  poles  and  wires 
in  any  of  the  streets  and  highways  of  the  State. 

It  has  never  been  decided  in  this  State  as  yet,  that  the 
State  or  any  corporation  has  the  right  to  ^rect  and  main- 
tain poles  and  wires  upon  a  country  highway  for  any 
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purpose  without  the  consent  of  the  abutting  proprietors. 
And  in  view  of  the  decision  of  the  Court  of  Appeals  in  Eels' 
case,  I  am  unwilling  to  adopt  or  apply  the  rule  which 
attempts  to  distinguish  between  the  use  of  the  streets  for 
different  purposes.  In  my  judgment  the  thing  that  is 
unlawful  is  the  erection  of  the  poles  and  wires  without  the 
land  owner's  consent  or  the  acquisition  of  his  title,  and  it 
is  of  no  consequence  to  what  use  the  pole  and  wire  are  to 
be  put  after  they  are  erected.  While  I  yield  to  the  force 
of  the  decision  in  Whitcher's  case,  I  think  any  attempt  to 
extend  urban  easements  outside  of  incorporated  villages 
will  lead  to  confusion  and  introduce  into  the  administration 
of  the  law  a  rule  affecting  property  which  will  render 
uncertain  the  rights  of  every  owner  of  lands  abutting  on  a 
highway.  While  these  rights  are  not  of  great  pecuniary 
value,  they  are  important  to  the  enjoyment  of  property, 
and  there  has  been  as  yet  no  reason  suggested  why  they 
should  be  handed  over  to  the  electric  corporations  without 
compensation. 

The  judgment  should  be  aflBrmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Note.— See  note  to  2%ouron  v,  SchuylkUl  Elee,  Ry.  Co,,  post. 
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Thb  State,  Emily  W.  Roebling,  Prosecutrix,  Plaintiflf  in 
Error,  v.  Trenton  Passbngbb  Railroad  Company  (Con- 
solidated), AND  THE  Board  of  Public  Works  of  the 
City  of  Trenton,  Defendants  in  Error. 

New  Jenen  Court  of  Errors  and  Appeals,  June  IS,  1896, 

(68  N.  J.  666.) 

ELEOnOO  STBBKT  RAILWAY.^RiaHTB    OF    ABITTTINO    OWNEBS.— CONBTTra- 

TIONAL  LAW. 

Hie  coDstraction  and  maintenance  of  a  trolley  railway,  with  the  neoes- 
aaiy  posts  and  wires,  in  a  highway,  the  land  to  the  center  of  which 
belongs  to  the  abutting  owner  subject  to  the  public  easement,  does  not 
constitute  a  new  servitude  for  which  the  abutting  owner  is  entitled  to 
oompensation. 

A  statute  which  merely  authorizes  a  street  railway  company  to  substitute 
electricity  for  horses  as  its  motive  power,  upon  first  obtaining  munici- 
pal authority ;  and  empowers  the  municipal  authorities  to  permit  the 
maintenance  in  streets  of  the  necessary  poles  and  wires  for  such  pur- 
poses, held,  to  relate  only  to  the  public  easement,  leaving  the  companies 
to  obtain  from  land  owners  such  private  rights  or  property  as  they  may 
require,  and  not  to  create  an  additional  easement  without  compensa- 
tion to  the  abutting  owner ;  and  not  to  be  unconstitutional. 

For  any  injury  duo  to  obstruction  of  the  easements  of  light,  air  or  access 
to  his  property  or  to  vibrations  caused  by  running  heavy  cars  at  great 
speed,  the  abutting  owner  has  his  remedy  at  law  and  should  be  re- 
mitted thereto. 

Appeal  from  judgment  of  Supreme  Court  in  favor  of 
defendant,  upon  a  writ  of  certiorari  to  determine  the 
validity  of  an  ordinance. 

Facts  stated  in  opinion. 

Charles  E.  Oummere,  and  William  M.  Lanning  for  plaint- 
iff in  error. 

Joseph  CovU  and  James  Buchanan^  for  defendants  in 
error. 
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Depue,  J.:  This  writ  brings  up  a  judgment  of  the 
Supreme  Court  sustaining  an  ordinance  entitled  ^*An 
ordinance  to  authorize  the  Trenton  Passenger  Railway 
Company  (Consolidated),  to  use  electric  motors  as  the 
propelling  power  of  its  cars  through  certain  streets  and 
avenues  in  the  city  of  Trenton,  and  to  provide  for  the 
erection  of  poles  and  the  stringing  of  wires  thereon  to 
supply  electricity  to  the  motors,*' passed  by  the  board  of 
public  works  of  the  city  of  Trenton  February  8th,  1894, 
and  approved  by  the  mayor  February  12th,  1894. 

The  ordinance  was  passed  in  virtue  of  the  act  of  1893 
(Pamph.  L.  p.  241;  Gen.  Stat.  p.  3210). 

The  first  section  of  that  act  authorizes  street  or  horse 
railroad  companies  to  use  electric  motors  as  the  propelling 
power  of  their  cars,  instead  of  horses,  provided  consent  of 
the  municipal  authorities  be  first  obtained. 

The  sacond  section  empowers  the  municipal  authorities 
to  authorize  the  use  of  poles  to  be  located  in  the  public 
streets,  with  wires,  etc.,  for  the  purpose  of  supplying  the 
motors  with  electricity,  and  to  prescribe  the  manner  in 
which,  and  the  places  where,  such  poles  should  be  located. 

The  ordinance  is,  in  all  respects,  in  compliance  with 
this  statute,  so  far  as  is  material  to  this  case,  and  is  in 
conformity  with  the  powers  of  the  city  government  to 
regulate  the  use  of  public  streets. 

The  prosecutrix  is  the  owner  of  a  lot  on  the  southerly 
side  of  West  State  street,  between  Warren  and  Calhoun 
streets.  Her  title  extends  to  the  middle  line  of  the 
street,  subject  to  an  easement  in  the  public  for  the  pur- 
poses of  a  public  highway. 

The  reasons  filed  for  setting  aside  this  ordinance  are: 

First.  Because  the  erection  of  poles  and  the  stringing  of 
wires  thereon  upon  the  lands  of  the  prosecutrix,  in  West 
State  street,  in  the  city  of  Trenton,  for  the  purpose  of 
supplying  electricity  to  the  motors  to  be  used  by  the 
Trenton  Passenger  Railway  Company  (Consolidated),  in 
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propelling  their  cars  over  and  along  their  railroad  in  said 
city,  without  the  consent  of  the  said  prosecutrix,  and 
without  payment  to  her  therefor,  is  in  violation  of  the 
Constitution  of  the  State  of  New  Jersey,  in  that  it  is  a 
taking  of  private  property  for  public  use  by  a  private  cor- 
poration without  compensation  first  made  to  said  prosecu- 
trix, and  therefore  an  ordinance  authorizing  the  erection  of 
such  poles,  and  the  stringing  of  wires  thereon,  for  such 
purpose,  without  providing  for  compensation  for  land  taken, 
is  illegal  and  void. 

Second.  Because  the  construction  and  operation  of  an 
electric  railroad  in  the  public  streets  of  Trenton,  upon  the 
lands  of  the  prosecutrix  therein,  without  her  consent,  and 
without  payment  to  her  therefor,  is  in  violation  of  the  Con- 
stitution of  the  State  of  New  Jersey,  in  that  it  is  a  taking 
of  private  property  for  public  use  by  a  private  corporation 
without  compensation  first  made  to  the  said  prosecutrix, 
and,  therefore,  an  ordinance  authorizing  the  construction 
and  operation  of  such  a  railroad,  without  providing  for 
compensation  for  land  taken,  is  illegal  and  void. 

Third.  Because  the  said  ordinance  Is  unreasonable,  so 
far  as  it  authorizes  and  permits  the  construction  and 
operation  of  a  double  tracked  electric  railway,  to  be 
operated  by  what  is  known  as  |^the  trolley  system,  upon 
West  State  street,  between  Warren  and  Calhoun  streets,  in 
the  city  of  Trenton. 

The  ordinance,  in  prescribing  the  places  in  which  the 
company's  poles  should  be  located,  fixed  the  location  of 
two  of  its  poles  on  the  sidewalk  in  front  of  the  property  of 
the  prosecutrix,  just  inside  of  the  curb  line,  and  the  com- 
pany has  erected  these  two  poles  at  the  places  indicated. 
The  evidence  shows  that  the  cars  used  by  the  company 
weigh  seven  and  one-half  tons,  and  are  thirty  feet  in 
length,  and  that  ordinary  horse  cars  weigh  one  and  one- 
half  tons,  and  are  fourteen  feet  in  length,  and  that  the 
8peed  with  which  the  company  runs  its  cars  in  the  section 
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of  the  street  on  which  the  property  of  the  prosecutrix  is 
located  is  from  seven  and  one-half  to  seventeen  miles  per 
hour,  with  a  mean  average  speed,  on  the  forty-six  trips 
observed,  of  twelve  miles  per  hour.  There  is  also  evidence 
in  the  depositions  that  by  reason  of  the  weight  of  the  cars, 
and  the  speed  at  which  they  are  run,  they  occasion,  at 
times,  vibrations  to  the  extent  of  rattling  the  windows  in 
the  dwellings  fronting  on  the  street. 

The  prosecutrix's  standing  in  this  proceeding  is  that  of 
the  owner  of  property  complaining  of  an  invasion  of  her 
property  rights.  The  ordinance  being  in  compliance  with 
the  statute,  the  question  is  whether  the  Act  of  1893  is 
within  the  power  of  the  Legislature. 

In  considering  this  question  it  must  be  admitted,  at  the 
outset,  that  the  transmission  of  passengers  with  increased 
speed  and  greater  comfort  is  a  great  public  benefit.  This 
is  equally  true  of  the  lines  of  railroads  that  traverse  our 
State  and  penetrate  into  every  section,  and  of  the  diversion 
of  waters  to  create  waterways  for  carrying  freight,  or  to 
supply  water  for  use  in  the  large  cities  and  towns.  It  is 
also  conceded  that  the  erection  of  poles  with  wires  strung 
thereon,  in  the  present  state  of  the  'sciences,  is  necessary 
to  accomplish  the  purposes  contemplated  by  this  legislative 
provision.  But  no  considerations  of  public  advantage 
should  be  permitted  to  predominate  over  the  rights  of 
private  property,  which,  by  a  constitutional  inhibition, 
cannot  be  taken  for  a  public  use  without  compensation. 

As  was  said  by  Chancellor  Green  in  Hinchinan  v.  Pater- 
son  Horse  Railroad  Co.,  2  C.  E.  Gr.  75,  80:  *'  Nothing  can 
be  claimed  on  the  ground  that  city  railroads  are  a  great 
public  convenience  and  benefit;  if  they  are  so,  the  public 
can  afiford  to  pay  for  it;  that  is  certainly  no  reason  why 
individual  property  should  be  taken  for  public  use." 
This  constitutional  provision  has  uniformly  been  liberally 
construed  for  the  protection  of  private  property.  Not  only 
an    actual  taking,    but  also  the    destruction  of   private 
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property,  either  total  or  partial,  or  the  diminution  of  its 
yalue  by  the  act  of  the  government,  directly  and  not  merely 
incidentally  affecting  it,  which  deprives  the  owner  of  the 
ordinary  use  of  it,  is  a  taking,  within  the  constitu- 
tional provision,  which  can  only  be  exercised  under  the 
right  of  eminent  domain,  on  just  compensation  made. 
Trenton  Water-Power  Co.  v.  Raff^  7  Vroom.  335;  Pennsyl- 
vania Railroad  Co.  v.  Angel,  14  Stew.  Eq.  316,  329. 

The  title  to  the  soil  over  which  highways  and  streets  are 
laid  remains  in  the  owner  of  the  fee,  subject  only  to  the 
public  easement.  **The  right  of  the  public  in  a  highway,'' 
said  Chief  Justice  Bbaslby  in  State  v.  Laverock,  5  Vroom. 
206,  * 'consists  in  the  privilege  of  passage,  and  such  privi- 
leges as  are  annexed  as  incidents  by  usage  or  custom,  as 
the  right  to  make  sewers  and  drains,  and  lay  gas  and 
water  pipes;  the  subordinate  privileges  are  entirely  con- 
sistent with  the  primary  use  of  the  highway,  and  are  no 
detriment  to  the  land  owner."  This  principle  has  been 
extended  to  the  use  of  streets  in  populous  districts,  to 
appliances  for  distributing  water,  light,  heat,  power  and 
matters  of  general  necessity  or  convenience.  Lew.  Em. 
Dom.  sec.  126.  In  Stoudinger  v.  Newark,  1  Stew.  Eq.  187, 
S.  C.  id.  446,  it  was  held,  against  the  land  owner's  objec- 
tion, that  the  use  of  the  street  for  sewers  was  a  legitimate 
use,  consistent  with  the  purpose  for  which  the  land  was 
appropriated.  The  uses  of  the  streets  for  such  and  similar 
local  and  public  benefits  have,  from  an  early  period  in 
municipal  governments,  been  so  usual  and  customary  as 
that  they  may  be  regarded  as  having  been  in  contemplation 
when  the  streets  were  laid  out  or  dedicated  as  servitudes 
upon  lands  within  and  abutting  upon  streets,  to  be  put  in 
force  as  occasions  arise  for  their  use,  which  confer  a  bene- 
fit immediately  upon  the  adjacent  lands.  But  it  is  not 
every  use  of  a  public  street  that  is  lawful,  as  against  the 
rights  of  the  owner  of  the  fee,  though  such  use  may 
promote  public  benefit.       Thus  it  was   held  in  State  v. 
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Laverock,  that  the  Legislature  had  not  the  power,  under 
the  Constitution  of  this  State,  to  authorize  a  market  to  be 
held  in  a  public  street  of  a  city  without  providing  com- 
pensation to  the  proprietors  of  the  contiguous  lands,  who 
owned  to  the  center  of  such  street,  notwithstanding  that 
such  market  was  designed  for  public  use,  and  inured  to  a 
public  benefit.  In  Starr  v.  Camden  and  Atlantic  Railroad 
Co.,  4  Zab.  592,  the  subject  was  discussed  by  Mr.  Justice 
Haines,  who  explicitly  held  that  the  Constitution  of  this 
State  prevented  the  Legislature  from  granting  to  a  rail- 
road the  right  to  use  a  public  highway  as  the  bed  of  its 
railroad,  without  compensation  to  the  owner  of  the  soil^ 
and  his  opinion  on  that  head  has  uniformly  and  frequently 
been  adopted  as  a  correct  exposition  of  the  constitutional 
right  of  the  owner  of  the  soil  within  public  highways.  In 
both  the  cases  cited  the  prosecution  was  at  the  instance  of 
the  owner  of  abutting  lands,  whose  title  extended  to  the 
center  line  of  the  highway. 

In  Hinchman  v.  Paterson  Horse  Railroad  Co,,  2  C.  E.  Gr. 
75,  the  power  of  the  Legislature  to  authorize  the  use  of 
a  public  street  for  street  railways  was  directly  under  con- 
sideration. The  bill  was  filed  by  owners  of  lots  abutting 
upon  the  street,  having  title  to  the  middle  of  the  street,  to 
enjoin  a  horse  railroad  company  from  the  construction  of 
its  railroad  through  the  street  under  the  authority  of  its 
act  of  incorporation.  Chancellor  Green,  in  his  opinion, 
quoted  with  approbation  the  opinion  of  Mr.  Justice  Haines 
in  Starr  v.  Camden  and  Atlantic  Railroad  Co.,  and  aflSrmed 
the  incapacity  of  the  Legislature,  under  our  Constitution, 
to  appropriate  lands  within  public  highways  to  any  other 
than  their  legitimate  use  as  highways  without  compensa- 
tion to  the  owners  of  the  soil.  The  [learned  Chancellor 
distinguished  the  use  of  a  street  for  a  horse  railroad  from 
its  use  by  an  ordinary  railroad,  and  justified  the  use  of 
part  of  the  highway  for  street  railroads  in  this  language: 
"They  are  ordinarily,  as  in  this  case,  required  to  be  laid 
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level  with  the  surface  of  the  street,  in  conformity  with 
existing  grades.  No  excavations  or  embankments  to  affect 
the  land  are  authorized  or  permitted.  The  use  of  the  road 
is  nearly  identical  with  that  of  the  ordinary  highway. 
The  motive  power  is  the  same.  The  noise  and  jarring  of 
the  street  by  the  cars  is  not  greater,  and  ordinarily  less, 
than  that  produced  by  omnibuses  and  other  vehicles  in 
ordinary  use.  Admit  that  the  nature  of  the  use,  as 
respects  the  traveling  public,  is  somewhat  variant;  how 
does  it  prejudice  the  land  owner?  Is  his  property  taken? 
Are  his  rights  as  a  landholder  affected?  Does  it  interfere 
with  the  use  of  his  property  any  more  than  an  ordinary 
highway?"  It  will  also  be  observed  that  the  Chancellor, 
in  his  subsequent  language,  expressly  repudiated  the  idea 
that  the  rights  of  landowners  in  the  premises  could  be 
affected  by  the  fact  that  city  railroads  were  a  great  public 
convenience. 

The  extract  made  from  the  opinion  of  the  learned 
Chancellor  has  frequently  been  referred  to  with  approval 
by  the  courts  of  this  State.  The  ground  of  the  Chancellor's 
decision  denying  the  injunction  was  that  the  complainant's 
rights  as  owners  of  lands  were  not  in  fact  'prejudiced  or 
interfered  with  by  the  use  of  the  streets  by  a  street  railroad 
operated  in  the  manner  in  which  the  railroad  in  question 
was  authorized  to  be  operated,  to  a  greater  degree  than 
they  would  be  affected  by  their  use,  as  an  ordinary  high- 
way; in  other  words,  that  the  mode  in  which  the  company 
was  authorized  by  its  charter  to  use  the  streets  of  the  city 
in  fact  created  no  additional  servitude  upon  the  lands. 

The  defendant  was  incorporated  as  a  *' horse  railroad 
company,'*  with  power  to  lay  rails  and  operate  a  railroad 
through  Clinton  and  State  streets,  in  the  city  of  Trenton. 
(Pamph.  L.  1859,  p.  266.)  The  act  of  1893,  and  the  con- 
sent of  the  city  authorities,  by  the  ordinance,  authorized 
the  company  to  substitute  electric  motors  in  the  place  of 
horses,  as  the  propelling  power  of  its  cars.     Neither  the 
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Statute  of  1893,  nor  the  ordinance,  conferred  upon  the 
company  any  rights  beyond  those  vested  in  it  by  its  charter, 
except  in  allowing  a  change  in  the  motive  power  to  be 
applied  to  its  cars.  The  change  in  the  motive  power  of 
the  cars  did  not  necessarily  occasion  any  injurious  effects 
upon  the  prosecutrix's  property.  Cars  of  the  same  pattern 
and  size  of  the  cars  used  by  the  company  as  a  horse  rail- 
road, and  driven  with  no  greater  speed,  might  have  been 
adapted  to  the  new  motive  power.  I  agree  with  those 
cases  in  our  courts  which  hold  that  the  substitution  of 
electric  motors  with  the  trolley  system  for  horses  on  street 
railroads  does  not  per  se  create  an  additional  easement. 
The  injury  to  property  which  would  give  the  prosecutrix 
a  legal  ground  of  complaint  does  not  spring  from  the  kind 
of  motors  used. 

The  statute  also  empowers  the  municipal  authorities  to 
authorize  the  use  of  poles  in  the  streets,  with  wires  thereon 
to  supply  the  motors  with  electricity,  and  to  prescribe  the 
places  in  which  such  poles  should  be  located.  Two  of 
these  poles  were  located  by  the  ordinance  on  the  complain- 
ant's  lands,  on  the  sidewalk,  inside  of  the  curb.  Holes 
were  dug  and  poles  were  set  in  the  ground  by  the  company 
at  the  places  indicated  by  the  ordinance. 

The  contention  of  the  prosecutrix  is  that  the  setting  of 
these  poles  on  her  lands  constituted  a  permanent,  exclu- 
sive and  continuous  use  of  her  lands,  not  within  the 
customary  and  legitimate  use  of  the  lands  of  abutting 
owners  on  a  public  way,  and  was  to  that  extent  a  taking 
of  private  property  such  as  is  interdicted  by  the  Constitu- 
tion, except  upon  just  compensation  made,  and  that  an 
ordinance  authorizing  the  erection  of  poles,  and  the  string- 
ing of  wires  thereon,  for  the  purpose  of  supplying  the 
company's  motors  with  electricity,  without  providing  for 
land  taken,  is  illegal  and  void. 

The  statute  which  underlies  this  ordinance  does  not 
confer  upon  these  companies  the  right  to  acquire  privato 
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property  by  the  exercise  of  the  right  of  eminent  domain. 
By  that  act  the  legislative  purpose  was  to  confer  upon 
these  companies  the  right  to  erect  poles  and  use  the 
trolley  system,  so  far  as  the  public  easement  was  concerned, 
and  made  it  the  duty  of  the  municipal  government  to  fix 
and  designate  the  location  of  the  poles  with  a  view  to  the 
public  convenience  in  the  use  of  the  streets;  leaving  the 
several  companies,  if  their  necessities  or  convenience 
require  the  appropriation  of  private  property,  to  obtain  the 
consent  of  landowners  by  agreement.  In  withholding  the 
power  of  eminent  domain,  the  Legislature  intended  that, 
if  private  property  was  necessary  or  desirable,  these  com- 
panies should  acquire  rights  in  private  property  by  the 
consent  of  the  owners,  and  not  take  it  in  invito.  The  act, 
in  withholding  the  power  of  condemnation,  may  not 
effectuate  all  that  these  companies,  in  particular  instances, 
desire  for  the  scheme  of  improvement  they  have  embarked 
upon ;  but  the  act,  by  its  imperfection  in  this  respect,  is 
not  rendered  wholly  void. 

Injuries  by  vibrations  caused  by  the  weight  of  the  cars 
of  the  company,  combined  with  the  speed  at  which  they 
were  run,  belong  to  the  same  class  of  injuries  as  that 
which  may  arise  from  the  setting  of  poles.  The  owner  of 
lands  abutting  upon  a  street  holds  his  title  subject  to  the 
inconveniences  and  injurious  consequences,  including  those 
occasioned  by  noise  and  vibration,  resulting  from  a  user 
which  is  consistent  with  the  legitimate  and  proper  use  to 
which  these  public  thoroughfares  are  devoted.  But  such 
injuries  as  are  caused  by  a  manner  or  mode  of  user  which 
is  not  justifiable  on  the  ground  that  the  locus  in  quo  is  a 
public  street  will  lay  the  foundation  for,  and  are  redressable 
by,  action.  In  Beseman  v.  Pennsylvania  Railroad  Co.,  21 
Vroom.  235;  S.  C.  23  id.  221,  the  immunity  of  a  cor- 
poration  exercising    public    franchises  from  liability  for 

incidental    damages    occasioned     to  abutting    lands    was 
VOL.  Yi — 10. 
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limited  to  uuch  damages  as  were  occasioned  by  the  exer- 
cise  of  its  franchises  with  care  and  skill  in  all  respects. 
Neither  the  act  of  1893,  nor  the  ordinance  under  review, 
purported  to  legalize  the  size  or  weight  of  cars  to  be  pro- 
vided by  the  company,  nor  the  speed  at  which  they  should 
be  run.  The  privileges  granted  were  capable  of  being 
employed  without  an  excessive  or  unusual  injury  to  lands 
abutting  upon  the  streets. 

If  any  of  the  privileges  granted  by  this  statute  are  made 
the  occasion  for  unlawfully  injuring  the  owners  of  abut- 
ting property,  such  acts  of  the  company  are  ultra  vireSf  and 
redressable  by  action  at  the  suit  of  the  injured  party. 

The  act  of  the  Legislature  is  a  general  law  for  the  equip- 
ment of  street  railways  throughout  the  State,  and  the 
ordinance  under  review  is,  in  those  respects  which  are 
material  to  this  controversy,  similar  to  the  ordinances 
under  which  many  street  railways  have  been  equipped  and 
are  operated.  A  decision  that  such  ordinances,  and  the 
statute  under  which  they  were  made,  were  invalid,  for  the 
reason  that,  in  a  particular  case  before  the  court,  it  should 
appear  that  these  privileges  have  been  made  the  occasion 
for  unlawfully  injuring  private  property,  when  such  injury 
was  not  the  direct  product  of  the  ordinance,  would  be 
disastrous  to  public  interests,  and  not  warranted  in  law. 
For  such  injuries,  the  remedy  of  the  party  injured  is  by 
action.  If  the  acts  done  under  color  of  the  ordinance  or 
the  statute  be  found  to  be  an  unlawful  invasion  of  the 
rights  of  private  property,  an  action  will  lie,  in  which 
neither  the  ordinance  nor  the  statute  would  be  a  justifica. 
tion.  Cosiigan  v.  Pennsylvania  Railroad  Co,,  25  Vroom. 
234,  239,  240. 

The  remaining  reason  assigned  for  setting  aside  this 
ordinance  is  that  it  is  unreasonable,  so  far  as  it  authorizes 
and  permits  the  construction  and  operation  of  a  double 
track  railway  to  be  operated  by  the  trolley  system  upon 
Wes^  State  street  between  Warren  and  Calhoun  streets 
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The  title  of  the  ordinance  relates  solely  to  the  use  of  elec- 
tric motors,  and  the  erection  of  poles  with  wires  thereon  to 
supply  electricity  to  the  motors.  The  permission  granted 
to  the  company  is  to  use  their  motors  and  appliances  *'on 
its  tracks,  which  are  hereby  authorized  to  be  laid," 
enumerating  certain  streets,  among  which  is  State  street, 
from  the  easterly  limits  to  the  westerly  limits  of  the  city. 
The  ordinance  recognizes  double  and  single  tracks,  which 
were  probably  laid  under  the  authority  of  the  company's 
original  charter.  Be  that  as  it  may,  nothing  appears  in 
the  case  to  show  that  there  is  anything  in  the  situation  of 
West  State  street,  either  in  its  width  or  surroundings, 
that  makes  a  double  track  in  the  street,  with  cars  operated 
by  the  trolley  system,  in  itself  injurious  or  unreasonable, 
either  with  respect  to  the  public  convenience  or  to  private 
property.  Nor  does  it  appear  that  the  track  of  the  com- 
pany's railroad  next  to  the  property  of  the  prosecutrix 
has  been  placed  so  near  the  curb  line  as  unreasonably  to 
interfere  with  access  to  her  property,  or  the  enjoyment  of 
those  privileges  which  owners  of  abutting  lands  are  entitled 
to  enjoy  in  a  public  highway  in  front  of  their  premises. 

The  ordinance,  in  its  second  section,  reserves  to  the 
board  of  public  works  the  right  to  make  reasonable  regu- 
lations governing,  among  other  things,  the  number  of 
cars  in  a  train,  and  in  the  sixth  subdivision  of  the  nine- 
teenth section,  trail  cars  are  mentioned.  Under  these 
sections  the  company  appear  to  claim  a  right  to  run  trains 
made  up  of  a  motor  car  and  one  or  more  connected 
passenger  cars,  called  trailers.  Trains  so  made  up  were 
run  during  the  State  fair  as  through  trains  to  the  fair 
grounds,  with  instructions  to  the  company's  employes  not 
to  carry  local  passengers.  It  may  be  difficult  to  justify 
such  a  use  of  the  streets  upon  the  theory  upon  which  the 
use  of  streets  for  street  railways  has  been  justified  as  a 
legitimate  use.  But  there  is  no  reason  assigned  which 
brings  this  part  of  the  ordinance  under  review. 
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Finding  no  infirmity  in  the  ordinanoe,  or  in  the  statute 
in  virtue  of  which  it  was  passed,  within  the  reasons 
assigned  for  setting  aside  the  ordinance,  I  think  the  judg- 
ment of  the  Supreme  Court  sustaining  it  should  be  a£Bnned. 

For  affirmance  —  The  Changbllor,  Dbpub,  Dixon, 
LippiNcoTT,  Barkalow,  Bogbrt,  Hbndrigkson,  Nixon,  8. 

For  reversal  —  None. 


NOTC—See  note  to  Thowrcn  eaaSf  post. 


Harribt  W.  Clark,  Respondent,  v.  Middlbtown-Goshsn 

Traction  Company,  Appellant. 

New  York  Supreme  Cowrie  AppeOats  DivieUmt  Seoond  Dept»  Abo.,  1S96. 

(10  App.  DlY.  854.) 

ELVOTRIO  STKEBT  railway.— RiQHT  of  ABOmNO  OWIIBB. 

a  person  who  owns  the  fee  of  a  street  in  front  of  her  premises  is  entitled 
to  oompensation  for  the  occupation  and  use  of  the  street  for  a  trolly 
railway. 

Appeal  by  defendant  from  judgment  of  Supreme  Court 
in  favor  of  plaintiff,  rendered  at  Special  Term^  Orange 
County.     Facts  stated  in  opinion. 

Albert  Reynaud,  WUliam  F.  O'Neill  and  Henry  W  Wig- 
gins, for  the  appellant. 

George  T.  Clark,  for  the  respondent. 

Per  Curiam:  The  judgment  appealed  from  perpetu- 
ally enjoins  the  defendant  from  maintaining  its  tracks  and 
operating  is  street  railway  in  the  city  of  Middletown  in 
front  of  the  plaintiff's  premises,  until  such  time  as  the 
defendant  shall  have  paid  to  the  plaintiff  the  sum  of  $760, 
being  the  amount  of  permanent  loss  and  damage  to  such 
premises  sustained  by  reason  of  the  location  of  the  defend- 
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ant's  track  and  the  operation  of  its  railway  in  front  of 
such  property.  It  is  in  the  usual  form  of  judgments  in 
elevated  railroad  cases  in  New  York  and  Brooklyn,  where 
the  easements  of  abutting  owners  have  been  injuriously 
affected  by  the  structure  in  the  street.  The  plaintiff  is 
the  owner  of  the  fee  of  the  street  in  front  of  her  property, 
and  under  the  authority  of  Craig  v.  Rochester,  etc.,  R.  R. 
Co.,  39  N.  Y.  404,  the  occupation  and  use  of  the  street 
by  the  defendant  for  its  trolley  railroad  clearly  entitled  her 
to  compensation.  The  court  at  Special  Term  held,  upon 
evidence  sufficient  to  support  the  finding,  that  the  plaint- 
iff's property  had  been  injured  by  the  proximity  of  the  rail 
to  the  curb,  which  prevented  her  premises  from  participa- 
ting in  the  advantage  which  they  would  otherwise  have 
received  from  the  generarenhancement  of  property  values 
in  Middletown.  The  learned  counsel  for  the  appellant,  in 
their  brief,  assume  that  the  trial  judge,  in  what  he  said 
about  the  enhancement  which  comes  from  the  construction 
of  public  improvements,  referred  to  the  appreciation  of 
values  occasioned  by  the  construction  and  operation  of  the 
railroad  itself;  but  we  think  it  is  plain  that  such  was  not 
his  meaning,  especially  when  reference  is  had  to  the  testi- 
mony on  the  subject.  That  he  meant  a  general  increase, 
independent  of  the  existence  of  the  railroad,  is  shown  by 
this  extract  from  the  testimony  of  a  witness  in  respect  to 
values:  *'The  Court:  Q.  Suppose  the  railroad  had  not 
been  built,  I  understand  you  to  say  that  the  property 
appreciated  in  value?  A.  Yes,  sir.  The  property  was 
enhancing  in  value  before  the  railroad  was  built  out  that 
way.  I  think  the  railroad  has  depreciated  the  stores  for 
renting  purposes.  It  would  be  harder  to  rent  now  than  it 
was  before." 

The  judgment  must  be  affirmed,  with  costs. 

All  concurred,  except   Brown,  P.  J.    not  voting. 

Judgment  affirmed,  with  costs. 
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Nicholas  Thouron,  as  Trustee  of  the  estate  op 
Nicholas  E.  Thouron,  deceased,  v.  Schuylkill  Elec- 
tric Railway  Company  and  another. 

Pennsylvania  Supreme  Court,  March  10, 1896, 

Tbollby  wires  in  raoHWAY.— Abutting  owneb.— Injunction. 

Preliminary  injunction  to  prevent  construction  of  electric  street  railway 
on  plaintiff's  land,  held  properly  vacated,  there  being  doubt  as  to  the 
fact  of  its  being  on  his  land. 

Appeal  from  order  of  Court  of  Common  Pleas,  Schuyl- 
kill county.     Facts  indicated  in  head-note  and  opinion. 

/.  LineaweaveTf  for  appellant. 

JR.  H.  Koch,  for  appellees. 

Per  Curiam:  As  we  understand  the  record,  the  first 
assignment  of  error  is  broader  than  the  decree,  in  that  it 
complains  of  the  dismissal  of  '*the  bill"  as  well  as  dissolu- 
tion of '*the  preliminary  injunction."  Dismissal  of  the 
bill  is  not  included  in,  nor  does  it  form  any  part  of,  the 
decree  dissolving  the  injunction.  As  to  the  latter,  which 
is  the  only  question  before  us,  we  are  not  convinced  that 
the  learned  court  committed  any  error.  The  burden  of 
proof  was  on  the  plaintiff,  and  the  evidence  on  which  he 
relied  was  too  vague  and  unsatisfactory  to  have  justified  a 
continuance  of  the  injunction  until  final  hearing.  In  the 
concluding  sentences  of  his  opinion  the  learned  judge 
rightly  says:  "We  feel  compelled  to  dissolve  this  injunc- 
tion upon  the  ground  that  the  complainant  has  not 
sufficiently  shown  that  the  electric  road  is  being  built  upon 
the  Thouron  tract;  or,   at  least,  the  testimony  submitted 
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leaves  it  a  matter  of  grave  doubt,  and  we  may  not  guess, 
as  to  the  street  line,  and  proposed  location  with  reference 
thereto,  and  then  make  the  guess  the  basis  of  an  injunc- 
tion.'' There  appears  to  be  nothing  in  the  record  that 
would  justify  us  in  sustaining  either  of  the  specifica- 
tions, nor  do  they  present  any  question  that  requires 
discussion.  Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  the  plaintiff. 


Note.—  In  Haskell  v.  Denver  Tramtoay  Company ^  Colorado  Supreme 
Court,  May  IS,  1896  (46  Pac.  Rep.  131),  hsld,  that  in  Denver,  where  the  fee 
of  the  streets  is  in  the  city  in  trust  for  the  use  of  the  public,  an  injunction 
will  not  be  granted  to  an  abutting  owner  to  enjoin  the  laying  of  a  street 
railway  on  the  ground  that  it  wiU  impair  his  easement  of  ingress  and 
egress,  since  he  has  a  remedy  in  damages. 

In  Illinois,  it  is  provided  by  statute  that  municipal  corporations  may 
grant  the  use  of  streets  to  street  railways  only  in  case  a  majority  of  the 
frontage  of  the  abutting  property  owners  have  first  consented.  In  view 
of  this  statute,  it  is  held,  in  Beeson  v.  City  of  Chicago  eialyXJ.8.  Circuit 
Court,  Northern  District  of  minois,  June  20,  1896  (76  Fed.  Rep.  880),  that 
in  default  of  such  consent  the  abutting  owner  is  entitled  to  injunction 
restraining  such  use. 

The  question  whether  abutting  owners  are  entitled  to  compensation  for 
the  use  of  streets  for  electrical  purposes  is  one  as  to  which  the  courts  of 
different  States  are  not  yet  in  harmony. 

Earlier  decisions  upon  this  subject  may  be  found  coUated  in  notes,  vol. 
8,  p.  318 ;  vol.  4,  p.  218  and  vol.  5,  p.  185,  of  this  series. 

As  to  the  cases  rex)orted  in  the  present  volume  : 

In  Pennsylvania,  the  District  Court  decided,  in  York  Telephone  Com- 
pany V.  Keeseyy  p.  107,  that  the  telephone  imposes  no  new  burden.  This 
was  upon  the  authority  of  Lockhart  v.  Craig  St,  Ry.  Co.,  8  Am.  Electl. 
Cas.  814,  the  telephone  and  the  trolley  railway  uses  being  treated  as  in 
this  respect  analogous.  It  may  be  useful  to  observe  that  this  decision 
would  undoubtedly  be  limited  to  streets  of  municipal  corporations,  for  in 
Ptnna.  JB.  Co,  v.  Montgomery  Co.  Pass,  Ry.  Co.,  5  Am.  Electl.  Cas.  166, 
it  was  held  by  the  Supreme  Court  that  in  rural  highways  the  troUey  rail- 
way imposes  a  new  servitude. 

In  New  Jersey,  it  is  provided  by  statute  that  telephone  poles  shall  not 
be  erected  in  streets  without  the  written  consent  of  abutting  owners ; 
who  are  therefore  in  x)osition  to  demand  compensation  before  giving  such 
consent  (State,  Marshall,  Pros,  v.  Bayonne,  ante,  p.  108). 

In  Newr  York,  it  had  been  established  (by  earlier  cases  that  for  the  use 
of  rural  highways  for  telephone  and  telegraph  purposes  the  abutting 
owner  is  entitled  to  compensation ;  and  the  cases  here  reported  (Postal 
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Td.  Cable  Co.  v.  Bruen,  ante,  p.  120,  and  Blashfidd  v.  Empire  State  Tdepk. 
A  Tel.  Co.  J  ante,  p.  12G),  relate  only  to  questions  of  meaaure  and  amoimt 
of  such  compensation. 

In  Palmer  v.  Larchmont  Electric  Company,  ante,  p.  128,  the  Appellate 
Division  of  the  New  York  Supreme  Court  decide  that  there  is  suoh 
analogy  between  telegraph  and  electric  light  uses,  that  from  the  decision 
of  the  Eds'  case  (5  Am.  ElecU.  Cas.  92),  by  the  Court  of  Appeals  it  follows 
necessarily  that  the  use  of  a  highway  by  an  electric  light  company  also 
creates  a  new  servitude. 

It  is  held  in  New  Jersey  (State,  Roebling,  Pros.  v.  Trenton  Pom.  R.  Co., 
ante,  p.  187),  that  the  use  of  a  highway  by  a  trolley  railway  does  not,  and  in 
New  York  (Clark  v.  Middletoum-Ooahen  Traction  Co.,  ante,  p.  148),  that  it 
does,  entitle  the  abutting  owner  to  compensation. 


Caroline  L.  Bradley  v.  The  Southern  New  Englanp 

Telephone  Company. 

Connecticut  Supreme  Court  of  Errors,  July  £4, 1895. 

(66  Conn.  659.) 

Telephone  wires.— Municipal  control.— Cuttinq    trees.— Comfuot 

op  statutes. 

A  board  of  town  selectmen  cannot,  either  by  virtue  of  statutory  power 
to  direct  the  location  of  telephone  poles  and  wires,  or  by  virtue  of  statu- 
tory power  over  the  location  of  electric  street  railways,  and  the  inci- 
dental power,  if  it  exist,  to  compel  a  telephone  company  to  change  the 
location  of  its  line  so  as  to  prevent  interference  with  the  wires  of  a  rail- 
way, authorize  the  cutting  of  trees  by  a  telephone  company,  without 
the  consent  of  the  owner,  such  cutting  being  forbidden  to  such  com- 
panies by  earlier  statutes  than  those  conferring  the  aforesaid  powers  upon 
the  selectmen. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  New  Haven  county. 

John  W.  Ailing  and  James  T.  Moran,  for  the  appellant. 

Edward  H.  Rogers,  for  the  appellees. 
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Torrance,  J. :  The  complaint  in  this  case  alleges  that 
the  defendant  wrongfully  entered  upon  the  land  of  the 
plaintiffs,  and  cut  and  trimmed  six  trees  growing  thereon. 
The  defendant  filed  three  answers,  the  first  being  a  general 
denial,  and  the  second  and  third  setting  up  certain  facts  in 
justification  of  the  trespass  charged.  The  case  was  tried 
to  the  jury,  there  was  a  verdict  for  the  plaintiffs,  and  from 
the  judgment  upon  the  verdict  the  present  appeal  is 
brought. 

The  acts  upon  which  the  questions  raised  by  the  appeal 
depend  may  be  stated  as  follows: 

The  land  on  which  the  trees  stood  is  bounded  on  a  public 
highway,  and  it  lies  partly  in  New  Haven  and  partly  in 
East  Haven.  The  six  trees  in  question  stood  just  within 
the  fence  line  adjoining  the  highway,  four  of  them  being 
on  the  New  Haven  part  of  the  land,  and  two  of  them  on 
the  East  Haven  part,  and  their  branches,  to  some  extent, 
overhung  the  highway. 

The  defendant  is  a  corporation  created  by  the  Legisla- 
ture of  this  State,  and  authorized  by  its  charter  to  construct 
and  maintain  telephone  lines,  including  poles,  wires  and 
necessary  fixtures,  upon  any  highway  of  this  State.  It 
had,  before  the  date  of  the  alleged  trespass,  constructed  a 
telephone  line  along  the  east  side  of  the  highway  which 
bounded  the  plaintiff's  land,  and  was  then  operating  the 
same. 

On  the  22nd  of  May,  1894,  the  selectmen  of  East  Haven 
issued  the  following  document  to  the  defendant: 
''Whereas,  in  the  construction  of  the  line  of  the  New 
Haven  Street  Railway  Company,  certain  telephone  poles 
and  wires  interfere  with  the  running  and  operation  of  the 
electrical  conductors  and  cars  of  said  company,  and  it  is 
necessary  that  said  telephone  poles  and  wires  should  be 
removed  and  relocated;  now,  therefore,  we,  the  under- 
signed, selectmen  of  the  town  of  East  Haven,  having, 
under  the  statutes  of  the  State,  direction  and  control  over 
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the  placing,  removal,  and  relocation  of  structures  upon  the 
highways  of  towns,  for  the  purpose  of  securing  a  proper 
construction  of  such  railway,  hereby  order,  direct  and 
permit  the  removal  and  relocation  by  the  Southern  New 
England  Telephone  Company  of  sundry  telephone  poles 
and  wires  now  located  upon  the  lay  out  of  said  railroad  in 
said  town  of  East  Haven,  and  to  trim  such  trees  upon  said 
highway  as  may  be  necessary,  for  a  distance  of  one  foot 
from  the  outside  wire  of  said  line,  according  to  the 
diagram  hereto  attached,  and  in  accordance  with  the 
following  detail,  to  wit:  On  the  west  side  of  Main  street, 
from  the  town  line  southeasterly  to  road  known  as  Horse 
Oart  way,  first  north  of  town  hall." 

On  the  same  day  the  selectmen  of  New  Haven  issued  to 
the  defendant  a  document  in  substantially  the  same  lan- 
guage, respecting  that  part  of  the  defendant's  telephone 
line  in  New  Haven  which  it  was  deemed  necessary  to 
change  in  the  construction  of  the  railway. 

Under  these  documents  the  defendant  removed  its  line 
of  poles,  then  standing  on  the  east  side  of  the  highway 
aforesaid,  to  the  west  side  of  the  same,  and  relocated  its 
poles  along  said  west  side  at  the  points  designated  by  the 
selectmen.  In  so  doing,  some  of  them  were  placed  in  the 
highway  adjoining  the  plaintiff's  premises,  and,  to  permit 
the  erection  of  the  defendant's  poles  and  wires  at  this 
point,  the  defendant  cut  and  trimmed  the  six  trees  in  ques- 
tion. In  its  second  answer  the  defendant  justified  under 
these  two  documents  issued  by  the  selectmen  as  aforesaid. 
In  its  third  answer  it  justified  on  the  ground,  in  substance, 
that  the  parts  of  said  trees  cut  and  trimmed  off  were  an 
obstruction  and  a  nuisance  to  the  public,  in  the  use  of  the 
highway,  and  more  especially  to  the  defendant,  in  the  con- 
struction and  erection  of  its  poles  and  wires  at  this  point. 

The  controlling  question  in  the  case  relates  to  the  power 
of  the  selectmen,  under  the  circumstances,  to  authorize 
the    cutting  and  trimming  of  these  trees;    for,  if    they 
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possessed  such  a  power,  then  the  facts  set  up  in  the  second 
answer,  if  true,  would  be  a  complete  justification, 
independently  of  the  other  facts  set  up  in  the  third  answer, 
and,  if  they  did  not  possess  it,  then  we  (think  the  defend- 
ant could  not  justify  under  the  other  facts  set  up  in  the 
third  answer,  for  the  reasons  hereinafter  stated. 

As  this  power,  if  it  existed  at  all  in  the  selectmen,  was 
given  to  them  by  statute,  it  will  be  necessary  to  examine 
the  statutes  under  which  it  is,  or  may  be,  fairly  claimed 
such  power  was  conferred;  and,  in  connection  with  that 
examination,  it  will  simplify  matters,  perhaps,  to  look  first 
at  the  statutes  which  prohibit  the  cutting  and  injuring  of 
trees,  without  the  consent  of  the  owner,  by  companies  who 
are  authorized  to  maintain  electrical  wires  or  fixtures  of 
any  kind  on  the  public  highways. 

The  statute  under  which  the  defendant  in  June,  1894, 
maintained  its  telephone  line  upon  the  highway  in  question, 
reads  as  follows:  *'Every  telegraph  or  telephone  company 
may  maintain  and  construct  lines  of  telegraph  or  telephone 
upon  any  highway,  or  across  any  waters  in  this  State,  by 
the  maintenance  and  erection  of  the  necessary  fixtures, 
including  posts,  piers  or  abutments  for  sustaining  wires ; 
but  the  same  shall  not  be  so  contructed  as  to  incommode 
public  travel  or  navigation,  nor  to  injure  any  tree  without 
the  consent  of  the  owner."    General  Statutes,  sec.  3944. 

The  prohibition  contained  in  this  section,  against  injur- 
ing trees  without  the  consent  of  the  owner,  was  first  passed 
in  1860.  Public  Acts  of  1860,  c.  66.  And  it  has  remained 
upon  the  statute  book  ever  since.  In  addition  to  this 
prohibition,  sec.  1477  of  the  General  Statutes  provides 
that  every  person  who  shall  wilfully  injure  any  tree  in  a 
highway  **for  any  purpose  connected  with  the  erection  or 
maintenance  of  any  telegraph,  telephone  or  electric  light 
or  power  wires  or  fixtures,  without  the  consent  of  the 
adjoining  proprietor,"  shall  be  subject  to  fine  and  imprison- 
ment; and  sec.  1759  provides  that  ''no  telegraph,  telephone 
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or  electric  light  or  power  company  shall  cause  to  be  cut 
down  or  injured  any  tree  growing  on  the  highway,  for  the 
purpose  of  constructing  or  maintaining  any  electrical  wires 
or  fixtures  of  any  kind  without  the  written  consent  of  the 
adjoining  proprietor/*  under  penalty  of  a  fine,  and,  in 
default  of  payment,  imprisonment. 

Under  these  provisions,  it  is  quite  clear  that  the  defend- 
ant, upon  its  own  authority,  could  not  lawfully  injure  the 
trees  in  question,  without  the  consent  of  the  plaintiffs, 
either  for  the  purpose  of  locating  its  line  at  this  point 
originally,  or  of  shifting  and  changing  part  of  its  line  to 
this  point  from  some  other  where  it  had  been  originally 
placed;  and,  indeed,  the  defendant  makes  no  claim  of  this 
kind.  What  it  does  claim  is  that  the  selectmen  had  the 
power  to  compel  it  to  change  the  location  of  its  wires  as 
ordered,  and,  as  incidental  to  this,  had  the  power  to  cut 
and  trim  the  trees  in  question,  which  power  to  cut  and 
trim  the  selectmen  could  and  did  delegate  to  it. 

Assuming,  for  the  purpose  of  the  argument,  that  the 
selectmen  could  and  did  delegate  such  power  to  the  defend- 
ant if  they  possessed  it,  the  important  question  is,  did  they 
themselves  possess  it?  Section  3945  of  the  General 
Statutes  provides  that  no  telephone  company,  **nor  any 
company  or  association  engaged  in  distributing  electricity 
by  wires  or  similar  conductors,  or  in  using  an  electric  wire 
or  conductor  for  any  purpose,  may  hereafter  exercise  any 
of  the  powers  which  may  have  been  conferred  upon  it  to 
erect  or  place  wires,  conductors,  fixtures,  structures  or 
apparatus  of  any  kind  over,  on  or  under  any  highway  or 
public  ground  or  to  change  the  location  of  the  same  with- 
out the  consent  of  the  adjoining  proprietors,  or  in  case 
such  consent  cannot  be  obtained,  without  the  consent  in 
writing  of  two  of  the  county  commissioners  of  the  county 
in  which  it  is  desired  to  exercise  said  powers." 

The  next  section  (3946)  provides  that  the  selectmen  in 
their  towns,  but  not  in  cities  or  boroughs,  shall,  subject  to 
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the  provisions  of  the  preceding  section,  *'have  full  direc- 
tion and  control  over  the  placing,  erection  and  main  ten 
ance  of  any  such  wires,  conductors,  fixtures,  structures  or 
apparatus,  including  the  relocating  or  removal  of  the  same 
.  .  •  and  may  make  all  orders  necessary  to  the  exercise 
of  such  power  of  direction  and  control,"  etc.  Section 
two  of  chapter  169  of  the  Public  Acts  of  1893,  so  far  as  it 
is  applicable  to  towns  alone,  provides  that  before  any 
street  railway  company  shall  proceed  to  construct  its  rail- 
way, or  lay  additional  tracks,  or  change  its  motive  power, 
in  a  town,  it  shall  cause  a  plan  thereof  to  be  made,  as  pre- 
scribed in  said  section,  and  presented  to  the  selectmen  of 
such  town  for  their  acceptance  and  adoption,  either  as 
originally  made,  or  as  modified  after  a  hearing  had 
thereon.  Section  three  of  the  same  act  provides  that  the 
selectmen  shall  have  "'exclusive  direction  over  the  placing 
or  locating  of  any  tracks,  wires,  conductors,  fixtures, 
structures  of  any  such  railway  permanently  located  in  the 
streets  or  highways,  including  the  re-locating  or  removal 
of  the  same,  or  changes  in  the  grade  thereof,  and  for  the 
purposes  of  any  public  improvement  and  including  the 
power  of  designating  the  material,  quality,  and  finish 
thereof,  may  make  all  orders  necessary  to  the  exercise  of 
such  power  of  direction  and  control,  which  orders  shall  be 
in  writing,"  etc. 

Under  this  act  of  1893  the  street  railway  company 
mentioned  in  the  record  made  a  plan  as  prescribed  by  the 
act,  and  presented  it  to  the  selectmen  of  New  Haven  and 
of  East  Haven,  who  accepted  and  adopted  it.  It  was  for 
the  purpose  of  enabling  said  street  railway  company  to 
build  its  road  according  to  said  plan  that  the  selectmen  of 
both  towns  issued  the  two  documents  to  the  defendant 
under  which  it  attempts  to  justify  the  cutting  and  trim- 
ming of  the  trees  in  question,  in  its  second  answer. 

If  we  assume,  for  the  sake  of  the  argument,  that  the 
selectmen  had  the  power,  under  sec.  3946  of  the  General 
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Statutes,  or  under  section  three  of  the  act  of  1893,  or 
under  both,  to  order  the  defendant  to  remove  and  relocate 
its  poles  and  wires  for  the  purpose  indicated  in  said  docu- 
ments, the  question  still  remains  whether  thej,  in  order  to 
accomplish  this  purpose,  had  the  power  to  injure  these 
trees  without  the  consent  of  the  plaintiffs,  and  we  think 
they  had  not.  The  power  given  to  them  by  sec.  3946,  to 
direct  where  the  poles  and  wires  of  a  telephone  company 
shall  be  placed  at  the  time  of  the  original  location  of  the 
line,  is,  we  think,  given  to  them  subject  to  the  prohibitions 
not  to  injure  trees  without  the  consent  of  the  owner, 
contained  in  sees.  1477,  1759  and  3944  of  the  General 
Statutes,  already  quoted.  Section  3946  does  not  repeal  these 
other  sections  expressly,  nor  do  we  think  it  does  so  by 
implication.  They  all  may  well  stand  together,  and,  if 
this  be  true  as  to  an  original  location,  we  think  it  is 
equally  true  of  a  relocation,  as  here. 

Nor  do  we  think  that  the  pov/ers  of  the  selectmen  are 
enlarged  in  this  respect  by  the  act  of  1893.  That  act 
does  not  purport  to  enlarge  in  any  way  the  powers  of 
selectmen  over  telephone  companies;  neither  does  it 
expressly,  or  by  any  necessary  implication,  repeal  the 
sections  of  the  General  Statutes  aforesaid,  prohibiting 
injury  to  trees  without  the  owner's  consent.  We  see  no 
necessary  inconsistency  between  those  sections  and  the 
act  of  1893,  and  they  may  well  stand  together. 

This  construction  gives  due  force  and  effect  to  all  the 
statutes  in  question,  and,  as  it  seems  to  us,  is  the  only  one 
which  can  be  put  upon  them  as  a  whole.  If  any  insuper- 
able difficulty  arises  from  this  construction,  the  remedy 
must  be  furnished  by  the  Legislature,  and  not  by  the 
courts.  At  present,  however,  we  do  not  well  see  how  any 
such  difficulty  can  arise.  Our  conclusion  is  that  the 
selectmen  had  no  power,  without  the  plaintiff's  consent,  to 
cut  or  trim  the  trees  in  question,  to  enable  the  telephone 
company  to  erect  or  operate  its  line  in  the  new  location ; 
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and  consequently  they  did  not,  and  could  not,  delegate 
that  power  to  the  defendant.  In  this  view  of  the  matter, 
the  rulings  of  court  upon  the  evidence,  and  its  charge  to 
the  jury  upon  the  defense  made  by  and  under  the  second 
answer,  as  they  appear  of  record,  were  correct. 

Under  its  third  answer,  the  defendant's  claim,  in  sub- 
stance,  was  that  the  branches  cut  were  an  obstruction,  and 
a  nuisance  which  prevented  the  defendant  from  erecting 
and  operating  its  line  in  the  new  location,  and  that  it  had, 
therefore,  a  right  to  cut  them,  under  the  circumstances. 

Its  right  to  use  the  highway  at  all,  for  the  purpose  of 
erecting  and  operating  a  telephone  line,  is  given,  as  we 
have  seen,  by  statute,  and  it  is  given  expressly  on  condition 
that  it  shall  not  be  exercised  so  as  to  'injure  any  tree 
without  the  consent  of  the  owner."  If  the  construction 
hereinbefore  put  upon  the  statutes  which  we  have  been 
considering  is  correct,  the  facts  set  up  in  the  third  answer, 
even  if  true,  furnished  no  justification  for  cutting  and 
trimming  the  six  trees. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


NoTB.^  See  note  to  next  case. 
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Southern  Bell  Telephone  &   Telegraph  Company  v. 

Dora  P.  Francis. 

Same  v.  Susan  J»  Allen  and  others. 

Alabama  Supreme  Court,  Feb.  li,  1896% 
Telephone  lines.— Rights  of  ABumNQ  owners.— Cuttino  trees. 

A  telephone  company,  invested  by  statute  with  the  right  of  eminent 
domain*  and  authorized  by  law  to  maintain  poles  and  wires  in  the 
streets  of  a  city,  having  been  directed  by  the  municipal  authorities  to 
remove  its  pOle^  from  the  street  to  the  sidewalk,  and  having  foimd  it 
necessary  for  that  purpose  to  trim  certain  branches  from  trees,  did  such 
trimming  with  the  consent  of  the  city  and  under  the  superintendence 
of  one  of  its  oflScers. 

Heldj  that  an  action  of  trespass  could  not  be  maintained  by  the  abutting 
owner  against  the  telephone  company  for  such  act. 

This,  irrespective  of  the  question  whether  or  not  a  telephone  service  con- 
stitutes an  additional  burden ;  and  assuming  that  the  abutting  owner 
owns  the  fee  of  the  land  to  the  center  of  the  street. 

The  ownership  of  the  trees  by  the  abutting  owner  is  a  qualified  and 
limited  ownership,  subordinate  to  the  rights,  powers  and  duties  of  th>) 
governing  municipal  body  in  the  protection,  promotion  and  establishing 
of  all  public  uses. 

Telephone  poles,  especially  when  they  also  support  a  fire  alarm  telegraph 
wire,  are  devoted  to  a  public  use. 

If  such  cutting  were  done  without  necessity,  or  in  excess  of  necessity,  the 
abutting  owner  would  have  a  right  of  action,  not  in  trespass,  but  in  case 
for  damages. 

Appeal    by   defendant   below   from   judgment  of  City 
Court  of  Birmingham. 
Facts  stated  in  opinion. 

Hewitt,   Walker  &  Porter,  for  appellant. 

Talioferro  &  Houghton,  for  appellee  Francis. 

AUmen  &  McQueen,  for  appellee  Allen. 
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Thorington,  J.:  These  two  cases  arise  from  substan- 
tially the  same  state  of  facts,  and  were  submitted  together 
in  this  court.  Appellees,  being  the  owners  of  property 
abutting  on  a  public  street  in  the  city  of  Birmingham, 
brought  suit  in  trespass  against  appellant  to  recover 
damages  for  injury  to  their  property  resulting  from  the 
act  of  appellant's  agents  or  servants  in  cutting  and  trim- 
ming certain  trees  growing  on  the  sidewalk  in  front  of 
appellees'  lots,  which  in  one  case  had  been  planted  by 
appellee  some  years  ago,  and  in  the  other  case  it  does  not 
appear  by  whom  they  were  planted.  Appellant,  a  cor- 
poration invested  with  the  right  of  eminent  domain  under 
the  laws  of  this  State,  and  authorized  by  law  to  erect  poles 
and  stretch  wires  thereon  through  the  streets  of  Birming- 
ham, was  required  by  an  ordinance  of  that  city  to  remove 
certain  of  its  poles  and  wires  from  the  street  on  which 
appellees'  property  is  situated,  and  to  place  them  on  the 
sidewalk  in  front  of  such  property.  Appellant  claims 
that,  in  order  to  comply  with  this  ordinance,  it  became 
necessary  to  cut  and  remove  many  of  the  limbs  of  the  trees 
which  bad  entwined  themselves  about  the  wires,  and  also 
to  cut  other  limbs,  in  order  that  the  trees  should  not  inter- 
fere with  the  wires  after  the  poles  were  removed  to  the 
sidewalk  and  the  wires  suspended  over  the  tops  of  the 
trees;  that,  on  ascertaining  this  to  be  necessary,  it  so 
informed  the  mayor  of  the  city,  who  promised  to  obtain  the 
consent  of  the  property  owners;  that  afterwards,  and  with- 
out having  obtained  such  consent,  as  appellees  were 
informed  at  the  time,  the  mayor  sent  an  officer  of  the  city 
fire  department  to  superintend  the  trimming  of  the  trees, 
and  under  his  direction  the  work  was  done  by  appellant's 
employes.  Besides  the  appellant's  wires  on  the  poles 
there  was  also  a  fire  alarm  telegraph  wire,  which  was  the 
property  of  the  city,  and  used  in  connection  with  the  fire 
department.      It   was   also  removed  with   the  poles  and 
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appellant's  wires.  Its  position  on  the  poles  was  under- 
neath appellant's  wires,  and  the  testimony  tends  to  show 
it  was  this  wire  mainly  that  necessitated  the  cutting  of  the 
trees.  The  cases  were  tried  before  a  judge  of  the  City 
Court,  without  a  jury,  and  judgments  were  ^rendered  in 
both  cases  for  appellees,  who  were  plaintiffs  in  the  court 
below.  The  measure  of  damages  adopted  by  the  City 
Court  was  the  difference  between  the  market  value  of  the 
lots  abutting  on  the  street  before  the  trees  were  mutilated 
by  the  alleged  reckless  cutting  and  their  value  after  such 
cutting.  The  appeal  is  taken  pursuant  to  the  statute 
creating  said  court,  and  brings  the  whole  case  before  us 
for  review. 

The  two  controlling  questions  are:  First.  Whether  an 
action  of  trespass  lies  in  favor  of  appellees,  as  owners  of 
the  lots  abutting  on  the  street  where  the  trees  are  standing, 
against  appellant,  for  the  acts  of  its  employes  in  cutting 
the  trees.  Second.  If  such  liability  was  incurred,  what  is 
the  measure  of  damages? 

Appellant's  counsel  have  filed  an  interesting  and  elabor- 
ate argument  in  support  of  the  proposition  that  a  telephone 
service  does  not  constitute  an  additional  burden  on  the 
public  streets  of  a  city,  and  they  cite  numerous  cases  which 
are  ably  reasoned;  but,  in  our  opinion,  the  decision  of  the 
cases  presented  by  these  appeals  for  our  consideration 
does  not  turn  on  that  question,  and  we,  therefore,  leave  it 
undecided.  Other  principles  to  which  we  will  presently 
advert  must  govern  our  conclusions. 

The  owner  of  property  abutting  on  a  public  street  in 
the  city,  in  the  absence  of  statutory  provisions  to  the 
contrary  at  the  time  of  the  dedication,  or  of  a  different 
intention  appearing  from  the  instrument  or  act  of 
dedication,  owns  the  fee  in  the  land  to  the  center  of 
such  street,  subject  to  the  public  easement.  Western 
Ry.  Co.  V.  Alabama  Grand  Trunk  Ry.  Co.  (at  present 
term)  19  South. — ;   Evans  v.  Railway    Co.,  90    Ala.  54; 
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Moore  v.  Johnston,  87  Ala.  220;  Railiuay  Co.  v.  Witheroiv, 
82  Ala.   190;  Perry  v.  Railway  Co.,  55   Ala.  413;  5  Am. 
&  Eng.  Euc.  Law,  405.     And,  in  the  absence  of  proof  to 
the  contrary,    tho    presumption   of    law  is    that   the    fee 
to  the  center  of  the  street  is    in  the  owner  of  the  abut- 
ting   property,     luce   v.    County    of  Worcester,    11    Gray^ 
283;  Railxoay  Co.  v.  Rodel,    46  Am.  Kep.   164;   Wcllcr  v. 
McCormich  (N.  J.   Sup.),  1  Atl.  Rep.  516;  City  of  Boston 
V.  Richardson,  13  Allen,  146.     When   such  ownership  is 
of  the  ultimate  fee  in  land  constituting  a  public  country 
road,  it  has  generally  been  recognized  as  retaining  with 
it,  subject  to  the  easement  of  passage  and  its  incidents  and 
for  purposes  of  repairs,  the  right  to  the  earth,  timber  and 
grass  growing  between  the  center  line  of  the  road  and  the 
boundary  of  the  owner's  lands  along  the  road,  as  well  as 
all  minerals,  quarries  and  springs  below  the  surface;  and 
such  owner  may  maintain  actions  against  those  who  inter- 
fere with  these  rights.    But,  in  respect  of  streets  in  populous 
places,  it  has  been  said,  and  we  think  with  obvious  reason, 
that  the  public  convenience  requires  more  than  the  mere 
right  to   pass  over  and   upon   them,   and    that  the   uses 
to  which  they  may  legitimately  be  put  are  greater  and 
more    numerous  than    those  which   may    be    applied  to 
ordinary  roads  or  highways  in  the  country.     Mr.  Dillon, 
in  his    work   on  Municipal   Corporations,  in  speaking  of 
municipal  control  over  public  streets,  uses  the  following 
language:  ** Whether  the  municipal  corporation  holds  the 
fee    of  the  street  or  not,    the   true    doctrine  is  that    the 
municipal  authorities  may,  under  the  usual  powers  given 
tliem,  do  all  acts  appropriate  or  incidental  to  the  beneficial 
use  of  the  street  by  the  public,  of  which,  when  not  done  in 
an  improper  and  negligent  manner,   the  adjoining  free- 
holder cannot  complain."     In  this  State,   however,   that 
doctrine  must  be  accepted  as  limited  and  controlled  by  the 
constitutional  provision    requiring  municipal    and    other 
corporations  invested  with  the  right  of  eminent  domain  to 
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make  just  compensatiou  for  property  taken,    injured  or 
destroyed    by    the    construction    or    enlargement   of    its 
works,  highways  or  improvements.    Const.    Ala.,    art.  14, 
Sec.  7;  City  Council  of  Montgomery   v.   Townsend,  80  Ala. 
489;    Id.     84    Ala.    478,     City     Council    v.    Maddox,    89 
Ala.     181.      Although    it  should    be    conceded   that  the 
posts  and  wires  comprising  a  telegraph  and  telephone  ser- 
vice are  an   additional  burden  on  the  street,   for   which 
compensation  must  be  made  to  the  owner  of  the  abutting 
property,  the  city,  if  it  have  legislative  authority  for  that 
purpose,  may  grant  the  right  to  such  a  company  to  use 
the  public  streets  for  its   business  in  common  with,  and 
without  obstructing,  the  use  of  such  street  by  the  public. 
Concurrent  legislative  and  municipal  authority  granted  to 
such  a  company  to  erect  its  poles  and  suspend  its  wires  in 
and  over  the  streets  of  a  city  will  protect  it  from  being 
treated  as  a  trespasser,  and  its  works  from  being  declared 
a  nuisance,  if  its  works  are  so  constructed  as  not  to  obstruct 
or  interfere  with  the  use  of  the  streets  by  the  public  or  the 
property  owner's  right  of  ingress  and  egress  to  and  from 
his  abutting  property.      Perry  v.  Railroad    Co.,  55    Ala. 
413.     If  the  company,  under  such  circumstances,  is  not  a 
trespasser  in  its  occupancy  of  the  street,  it  is  competent 
for  the  city  to  exercise  whatever  legislative   authority  it 
may  possess  in  the  matter  of  regulation  and  control  over 
the  streets,  in  order  to  render  effective  the  right  conferred 
on  the  company  to  plant  its  poles  and  suspend  its  wires  in 
and  over  the  public  highway;  and  it  therefore   becomes 
necessary  to  consider  the  nature  of  the  property  owner's 
claim  to  the  trees,  and  the  extent  of  the  city's  authority  in 
respect  thereto,  in  the  exercise  of  the  powers  and  duties 
imposed  on  it  to  maintain  safe  and  convenient  highways 
throughout   the  entire    width    thereof.     City    Council  v. 
Wright,  72   Ala.    411. 

Appellees'  ownership  of  the  trees,   whether  the  latter 
were  planted  by  them  on  the  sidewalk,  or  acquired  by 
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devolution  of  title  to  the  adjacent  property,  was  and  is  a 
qualified  and  limited  owership,  subordinate  to  the  public 
right  to  safe  and  convenient  passage,  and  to  the  rights, 
powers  and  duties  of  the  governing  municipal  body  in  the 
protection,  promotion  and  establishing  of  every  public  use 
in  and  upon  the  streets  in  a  city.  Bakery.  Town  of  Normal 
81  III.  108.  In  respect  of  all  such  matters,  the  private  right 
of  the  owner  of  the  abutting  property  to  maintain  the  trees 
must  yield  to  the  paramount  public  right  whenever  the 
necessity  may  arise,  although,  until  such  necessity  does 
arise,  the  owner  is  clearly  entitled  to  the  enjoyment  of  all 
the  benefits  which  may  result  to  his  property  from  such 
trees,  and  to  protection  from  their  destruction  or  mutilation 
by  others.  For  instance,  if  the  roots  of  the  trees  should 
cause  irregularities  or  breaks  in  the  pavement  upon  the 
sidewalk  or  street,  or  if  the  shade  and  moisture  from  the 
trees  should  rot  or  injure  a  wooden  pavement,  or  if  the 
trees  otherwise  interfered  with  vehicles  or  foot  passengers, 
it  would,  in  our  opinion,  be  clearly  within  the  power  and 
duty  of  the  city  to  remove  such  trees,  and  without  liability 
to  the  owner.  In  principle,  we  can  perceive  no  substantial 
difl*erence  betweeu  the  exercise  of  that  right  by  the  city  in 
the  cases  above  suggested  and  where  the  removal  of  the 
trees  may  :become  necessary  in  locating  upon  a  street  a 
public  work  authorized  by  law  to  be  placed  upon  the 
btreet,  and  especially  where  such  public  work  is  employed 
by  the  city  in  so  important  and  vital  a  matter  as  the  sup- 
port of  wires  used  ^by  the  city  in  connection  with  its  fire 
department.  Tlie  location  of  telegraph  and  fire  alarm 
wires  and  'poles  uiDon  the  streets  is,  in  the  nature  of  the 
case,  necessarily  within  the  sound  discretion  of  the 
municipal  governing  body  who  hold  the  streets  in  trust  for 
the  use  of  the  public,  and  who  are  bound  in  law  to  so 
maintain  them  as  to  provide  safe  and  convenient  passage 
to  vehicles  and  pedestrians.  It  may  be  said  to  be  matter 
of  common  knowledge,  as  well  as  the  result  of  experience 
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in  such  governing  bodies,  that  the  appropriate  location 
for  such  poles  is  near  and  inside  the  sidewalk  curb,  where 
they  interfere  neither  with  pedestrians  passing  along  the 
sidewalk,  nor  with  vehicles  traveling  along  the  roadway, 
and  where  falling  or  trailing  wires  can  do  the  least  injury. 
The  city  ordinance,  therefore,  shown  by  the  record, 
requiring  the  removal  of  telegraph  and  telephone  poles 
from  that  part  of  the  street  used  by  vehicles,  and  to  be  placed 
on  the  sidewalk  within  6  or  12  inches  of  the  curb,  was  not 
an  unreasonable  or  unlawful  regulation,  but  a  prudent,  if 
not  necessary,  requirement  for  a  populous  city,  and  in  its 
enforcement,  if  it  became  necessary  to  trim  or  remove  the 
trees  in  front  of  appellees'  property,  neither  the  city,  nor 
appellant  acting  under  authority  of  and  in  obedience  to  thr 
ordinance,  can  be  regarded  as  trespassers.  Horr  &  B. 
Mun.  Ord.  sec.  229;  2  Dill.  Mun.  Cor.  sec.  688;  BiUs  v. 
Belknap,  36  Iowa,  583;  Weller  y.  McCormick  (N.  J.  Sup.), 
1  All.  Rep.  516.  It  is  not  to  be  inferred,  however,  from 
anything  that  has  been  said,  that  either  the  city,  acting 
under  its  police  power,  or  any  corporation  invested  with 
the  right  of  eminent  domain,  acting  under  the  city's 
authority,  is  absolved  from  all  liability  to  the  owner  in 
such  cases;  for,  if  the  city  or  other  "corporation  invested 
with  the  right  of  eminent  domain,  acting  under  niunicipal 
authority,  proceeds  to  cut  or  trim  trees  planted  on  a  side- 
walk by  the  owner  of  abutting  property  under  lawful 
authority,  when  no  necessity  for  such  cutting  exists,  or 
when  the  cutting  clearly  exceeds  the  necessity,  and  conse- 
quential injury  results  therefrom  to  such  abutting  property, 
the  owner  will  have  his  appropriate  remedy  at  law  to 
redress  the  injury.  Bills  v.  Belknap,  supra;  City  Council 
V.  Townsend,  84  Ala.  478.  But  the  remedy  for  such 
injury,  as  we  have  shown,  is  not  in  trespass,  but  for  the 
consequential  damages  resulting  to  the  adjacent  property; 
and  the  liability  exists  by  reason  of  the  constitutional 
provision  hereinabove  quoted,   which  invests  the  owner 
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not  only  with  the  right  to  damages  for  property  taken,  but 
also  where  his  property  is  injured  or  destroyed  under  such 
circumstances.  The  injury  to  the  abutting  property  of 
appellees  in  both  cases  is  shown  by  the  proof  not  to  be  the 
direct  and  immediate  result  of  the  cutting  of  the  trees  on 
the  sidewalk,  but  indirect  and  consequential,  and,  further- 
more, that  appellees,  in  cutting  the  trees,  were  proceeding 
under  lawful  authority.  If  there  is  any  liability,  it  is  in 
case,  and  not  trespass.  Both  suits  are  in  trespass,  and  it 
results  that  the  City  Court  erred  in  its  judgment  in  each 
case.  Both  judgments  are  reversed,  and,  inasmuch  as  it 
appears  that  neither  action  can  be  maintained  in  the  form 
in  which  it  is  brought,  judgment  for  appellant  will  bo 
here  rendered  in  each  case. 

It  is  unnecessary  to  consider  on  these  appeals  the  ques- 
tion as  to  the  measure  of  damages,  and  we  will  not 
anticipate  it.     Reversed  and  rendered. 


Note. — The  long  concurring  opinion  of  Judge  Head,  in  this  case,  is 
based  upon  the  supposition  that  the  defendant's  servants,  while  perform- 
ing the  service  required  of  them,  went  beyond  thoir  duty  and  authority, 
and  wilfully  cut  the  trees  beyond  any  necessity  to  the  proper  removal  of 
the  wires,  doing  unnecessary  damage  to  the  plaintiff's  property,  and  dis- 
cusses the  question  of  the  defendant's  liability  for  trespass  for  such  cutting. 
His  conclusion  is  that  there  is  no  such  liability,  unless  the  servant  is  a 
vice-principal ;  and  that  the  servants  in  this  case  were  not  vice-principals. 

For  earlier  cases  and  for  statutes  relating  to  the  cutting  of  trees  by 
electrical  companies,  see  vol.  5,  p.  206,  note. 

In  Postal  Tel.  Cable  Co.  v  Melinda  L.  Lenoir,  Alabama  Supreme  Court, 
July  31,  1895(18  So.  Rep.  266),  an  action  for  a  statutory  penalty  for  know- 
ingly and  wilfully  cutting  trees  on  plaintiff' s  land,  heldj  that  the  tele- 
graph company,  defendant,  should  be  allowed  to  prove  that  the  trees 
were  on  the  land  of  other  persons,  who  had  given  permission  to  cut  trees 
on  their  land  wherever  necessary  for  the  construction  of  the  telegraph 
line. 

For  the  following  report,  copied  from  the  West  Chester  Republican, 
August  15  and  16,  1881,  the  editor  is  indebted  to  the  courtesy  of  William 
W.  Cook,  Esq.,  of  New  York  City. 

Commonwealth  v.  John  L.  Smith,  in  the  Court  of  Quarter  Sessions  of  the 
Peace  in  for  the  County  of  Chester  and  State  of  Pennsylvania. 
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Chabgb  —  Maxicious  Mischief.  Smith  is  a  lineman  employed  by  the 
Western  Union  Telegraph  CJompany  and  was  charged  by  Philip  P.  Town- 
send,  of  this  borough,  with  wilfully  mutilating  a  shade  tree  in  front  of 
his  premises.  This  was  one  of  the  three  bills,  the  other  two  being 
brought  by  C.  H.  Pennypacker,  Esq,,  and  Samuel  Thompson. 

E^rly  in  the  summer  Smith,  by  direction  of  Mr.  Zeublin,  the  company*8 
superintendent  for  this  district,  trimmed  the  tops  of  certain  shade  tret^s 
on  Union  street  so  that  they  should  not  interfere  with  or  obstruct  the 
telegraph  wires.  The  prosecution  claimed:  First,  that  the  defendant  had 
no  right  as  the  servant  of  the  Western  Union  Telegraph  Company  to  trim 
the  trees.  Second,  if  he  had  the  right,  that  the  work  was  recklessly  done, 
that  large  branches  were  needlessly  lopped  off,  the  trees  despoiled  both 
for  ornament  and  shade,  and  virtually  killed. 

The  jury  rendered  a  verdict  for  the  defendant ;  the  county  to  pay  costs 
of  prosecution.  The  district-attorney  entered  a  nolle  pros,  on  the  two 
other  bills.  Pierce  and  Pennypacker,  for  Commonwealth ;  T.  8.  Butler, 
for  defendant. 

As  the  prosecution  of  the  Commonwealth  against  John  L.  Smith,  a  ser- 
vant of  the  Western  Union  Telegraph  Company,  charged  with  cutting 
trees  in  the  public  highway,  adjoining  the  premises  of  Charles  H.  Penny- 
packer  and  others,  is  of  great  importance  to  people  who  own  property 
along  telegraph  lines,  and  as  we  have  heard  the  charge  of  the  court  spoken 
of  as  a  clear  and  plain  exposition  of  the  law  touching  the  rights  of  cor- 
porations, we  publish  it  in  full. 

Charge  of  J.  Smith  Futhey,  P.  J.:  This  case  appears  to  have  engen- 
dered a  good  deal  of  feeling,  as  appears  from  its  management.  You  will 
not  regard  such  feehng,  but  determine  it  according  to  the  evidence.  The 
fact  that  the  prosecutor  is  an  individual,  and  the  defendant,  or  those 
whose  interests  he  represents,  a  corporation,  must  make  no  difference  in 
your  consideration  of  the  case.  You  will  consider  the  evidence  and  ren- 
der such  verdict  as  is  warranted  thereby. 

The  Western  Union  Telegraph  Company  is  the  owner  of  a  line  which 
passes  along  Union  street  in  this  borough.  This  line  has  been  maintained 
there  for  a  number  of  years  in  the  manner  in  which  it  is  now  conducted. 
Trees  have  been  planted  along  the  street,  which  have  grown  up,  and  fn 
their  growth  appear  to  have  interfered  with  the  proper  working  of  the 
wires.  The  company,  through  its  agents,  for  the  purpose  of  relieving  the 
wires  from  the  interference  of  the  trees,  removed  the  portion  of  the  limbs 
of  the  trees  which  thus  interfered,  so  that  the  wires  might  work  properly. 
The  defendant,  John  L.  Smith,  has  been  indicted  for  this  act.  He  was 
the  employe  of  the  company,  who,  by  its  direction,  thus  removed  the 
limbs  of  the  trees  which  were  interfering  with  the  wires.  He  is  indicted 
under  an  Act  of  Assembly,  which  makes  it  an  offense  to  wilfully  and 
maliciously  mutilate  shade  trees. 

The  Act  of  Assembly  provides  that  ''if  any  person  shall  wilfully  and 
maliciously  injure  or  destroy  any  fruit  or  ornamental  tree,  shrub,  plant  or 
grapevine  growing  or  cultivated  in  any  orchard  or  road,  or  upon  any 
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public  street  or  highway  in  this  Ck>mmonwealth,  he  shall  be  guilty  of  a 
midemeanor." 

It  is  under  this  Act  of  Assembly  that  he  is  indicted.  Now  the  question 
which  you  are  trying  is,  whether  the  defendant  has,  within  the  meaning 
of  this  Act  of  Assembly,  wilfully  and  maliciously  injured  shade  or  orna- 
mental trees  growing  in  this  town ;  because,  if  he  has  not  he  cannot  be 
convicted.  The  question  is  not  merely  whether  the  trees  have  been 
injured.  That  is  not  enough.  The  defendant  cannot  be  convicted  for 
simply  injuring  the  trees,  because  such  injury  may  be  done  and  yet  the 
defendant  not  be  criminally  responsible.  The  question  is,  whether  he 
wilfully,  or  maliciously,  injured  the  trees. 

Now  we  say  to  you,  that  the  telegraph  wires  being  run  along  that  street 
the  company  had  a  right,  if  in  the  growth  of  the  trees  they  interfered 
with  the  wires,  to  trim  them  so  as  to  relieve  their  wires ;  such  trimming 
to  be  done  in  a  proper  manner. 

Whether  the  company  should  erect  higher  poles  so  that  the  trees  imder- 
neath  them  can  grow  and  not  interfere  with  the  wires,  is  not  a  question 
here.  The  court  would  probably  advise  the  company  that  it  would  be  a 
proper  thing  for  it  to  plaCe  higher  poles  on  this  street,  so  that  the  trees 
may  have  their  growth  and  the  citizens  have  the  shade,  and  the  company 
at  the  same  time  be  accommodated.  We  probably  would  advise  the  com- 
pany to  pursue  such  a  course. 

But  whether  they  should  do  that  is  not  the  question  here.  Whether, 
instead  of  trimming  these  trees,  they  should  have  removed  the  poles  and 
planted  higher  ones  in  their  place,  so  that  the  wires  should  be  higher,  is 
not  the  question  you  are  trying.  We  say  to  you;  for  the  purposes  of  this 
case,  that  the  wires  being  there,  and  having  beeh  there  for  a  number  of 
years,  the  company  had  a  right  to  trim  the  trees  in  such  a  manner  as  to 

ot  interfere  with  the  workings  of  the  wires,  such  trimming  to  be  prop- 
rly  done  and  so  as  to  do  as  little  injury  as  possible.    Whether  higher 
poles  should  be  erected  is  a  matter  which  might  possibly  be  investigated 
in  the  civil  courts.    A  criminal  court  is  not  the  place  to  determine  that. 

Now  in  the  performance  by  the  defendant  of  the  direction  from  the 
company  to  tr.m  these  trees,  were  the  trees  wilfully  and  maliciously 
injured  ?  You  have  heard  what  has  been  said  on  this  subject  in  reference 
to  the  manner  in  which  the  trees  were  trimmed  on  behalf  of  the  common- 
wealth—  that  the  tops  and  large  branches  were  cut  and  the  trunk  of  one 
tree  split — and  you  have  heard  what  has  been  said  on  behalf  of  the 
defendant  by  Dr.  Wood,  the  Chief  Burgess  of  the  town,  by  Joseph  Worth, 
who  has  done  a  great  deal  of  trimming  of  trees  in  West  Chester,  and  by 
George  Achelis,  a  nurseryman.  These  witnesses  state  on  behalf  of  the 
defendant  that  no  unnecessary  trimming  was  done.  One  of  them  said  it 
was  not  done  quite  as  artistically  as  it  might  have  been ;  but  inartistic 
trimming  will  not  make  the  defendant  criminally  responsible  unless  he 
was  acting  wilfully  or  maliciously. 

Now  you  will  take  the  case,  gentlemen,  and  determine  what  was  the 
character  of  the  act  of  the  defendant.   He  was  forbidden  to  trim  the  trees. 
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If  their  growth  interfered  with  the  working  of  the  wires,  and  his  action 
was  simply  intended  to  relieve  the  wires,  then  the  fact  that  he  acted  after 
being  forbidden  so  to  do  by  citizens  would  not  make  his  act  criminal. 
The  citizens  and  the  telegraph  company  have  their  respective  rights. 
The  right  of  the  telegraph  company  is  to  so  trim  the  trees  as  not  to  inter- 
fere with  the  proper  working  of  their  wires.  The  right  of  the  citizen  is 
that  the  telegraph  company  shall  not  wantonly,  wilfully  or  maliciously 
commit  an  injury;  the  one  shall  have  respect  to  the  rights  of  the  other; 
that  the  telegraph  company  shall  trim  in  such  a  manner  as,  while  it  sub- 
serves their  purpose,  while  it  frees  the  wire  properly  from  the  interference 
of  the  trees,  on  the  other  hand  does  no  wanton  injury  to  the  trees  that 
have  been  planted  for  the  comfort  of  the  people. 

Now  you  will  determine  whether  there  was  anything  done  by  this 
defendant,  other  than  what  was  proper  to  free  the  wires  from  the  trees. 
Under  the  principles  which  I  have  laid  down  to  you,  you  must  determine 
the  guilt  or  innocence  of  the  defendant. 

The  defendant  has  asked  the  court  to  charge  you  on  certain  points. 

1.  ''In  order  to  convict  the  defendant  the  commonwealth  must  prove 
that  the  defendant  wilfully  or  maliciously  cut  the  trees." 

We  have  already  affirmed  this  point. 

2.  ''That  there  is  no  such  evidence,  of  either  wilfulness  or  malice  as 
would  warrant  the  conviction  of  the  defendant  and  he  must  therefore  be 
acquitted." 

Tiic  question  for  you  is  whether  under  the  evidence  there  was  wilful  or 
malicious  injury  to  these  trees. 

3.  "That  the  Western  Union  Telegraph  Company  is  now  the  owner  of 
the  telegraph  line  along  the  street  adjoining  the  premises  of  the  prosecu- 
tor; and  has  the  right  to  maintain  said  line  by  erecting  its  poles  and 
suspending  its  wires  and  to  cut  and  remove  all  trees  interfering  with  the 
u^e  of  the  wires." 

//e  have  said  to  you  that  the  telegraph  company  has  the  right  to  have 
its  line  along  the  street,  and  in  so  trimming  the  trees  as  to  properly  guard 
its  line  against  interforence  from  them,  it  is  without  criminal  responsibilty, 
unless  a  wilful  or  malicious  wrong  is  done. 

4.  *'That  the  Western  Uuion  Telegraph  Company  is  now  the  owner  of 
the  telegraph  line  along  the  street  adjoining  the  premises  of  the  prosecutor; 
and  having  an  apparent  right  to  maintain  said  line,  by  erecting  its  poles 
and  susp.ading  its  wires,  and  to  cut  and  remove  all  trees  interfering  with 
the  use  of  its  wir'^s,  the  actual  rij^ht  to  trim  the  trees  cannot  be  deter- 
mined in  this  court;  that  the  act  of  the  defendant  is  not  a  crime  and  he 
must  therefore  be  acquitted." 

This  has  already  been  answered  in  what  we  have  said. 

6.  "That  the  defendant  being  the  servant  of  the  Western  Union  Tele- 
graph Company  and  authorized  by  them  to  trim  the  trees  whose  branches 
were  interfering  with  the  use  of  the  wires,  he  cannot  therefore  be  convicted 
of  the  offense  for  which  he  is  indicted  and  must  be  acquitted." 

We  say  to  you  that  being  thus  authorized  to  trim  trees,  he  cannot  be 
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oonTioted  on  this  charge,  if  he  trimmed  them  for  the  purpose  of  relieving 
the  wires  from  the  trees,  unless  he  wilfully  or  maliciously  went  beyond 
what  was  proper  and  purposely  committeil  an  injury. 

6.  'That  there  was  no  intent  on  the  part  of  the  defendant  to  wilfully 
and  maliciously  cut  the  trees,  he  being  the  servant  of  the  Western  Union 
Telegraph  Company,  and  no  other  acts  of  wilfulness  being  otherwise 
diown  and  he  should  therefore  be  acquitted.** 

I  have  already  answered  that  point  in  the  general  charge. 

If  you  convict  the  defendant,  you  have  nothing  to  say  about  the  costs. 
If  you  acquit  him  it  is  your  province  to  dispose  of  the  costs  by  imposing 
them  either  upon  the  county,  prosecutor  or  defendant,  or  dividing  them 
between  the  prosecutor  and  defendant. 

In  considering  whether  the  costs  should  be  imposed  upon  the  prosecutor 
or  defendant,  you  will  have  reference  to  the  circumstances  of  the  case. 
Now  if  the  defendant  is  acquitted,  will  the  circumstances  here  justify 
putting  the  costs  upon  the  prosecutor?  He  was  the  owner  of  a  shade  tree, 
which  was  trimmed,  and  if  he  conceived  honestly  that  the  company  had  no 
right  to  interfere  with  it  and  had  injured  it,  although  he  failed  in  the 
prosecution,  should  he  be  mulct  in  the  costs? 

And  on  the  other  hand,  if  this  defendant  is  acquitted,  are  there  any 
circumstances  which  would  warrant  placing  the  costs  upon  him?  If  you 
acquit  the  defendant,  it  is  because  he  has  not  wilfully  or  maliciously 
injured  the  trees,  and  if  his  act  was  proper  and  done  without  any  malice, 
without  any  wilfulness,  or  intention  to  do  wrong,  you  will  say  whether 
the  costs  should  be  put  upon  him,  and  the  fact  that  a  corporation  is  at  his 
back  makes  no  difference.  Corporations  have  their  rights,  just  as 
individuals  have  their  rights,  and  should  not  be  made  to  pay  costs  any 
more  than  individuals,  unless  they  are  in  the  wrong. 


Union  Trust  Company  op  New  York  v.  Atchison. 
ToPBKA  &  Santa  Fb  Railroad  Company  (Postal  Tele- 
graph Cable  Company,  intervener.) 

New  Mexico  Supreme  Court,  December  20y  1895, 

TfLBQBAPH  UNS  ON  BAILROAD  RIGHT   OF  WAT.— POST-ROADS  ACT.— DIS- 
CRIMINATION. 

• 

A  railroad  company  cannot  by  contract  'discriminate  against  a  telegraph 
company  which  has  complied  with  the  provisions  of  the  post-roads  act 
of  Ck>ngress  of  1866,  so  as  to  prevent  the  use  of  its  right  of  way  by  such 
tdegrsph  company. 
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to  the  Santa  Fe  Company,  and  to  operate  and  manage  the 
same  pendente  lite;  and  on  the  same  date  receivers  were 
appointed  by  the  court,  and  thereupon  assumed  and  took 
full  control  of  the   operation  and  management  of  all  the 
property  of  the  Santa  Fe  Company.     On  June  11, 1894,  the 
Postal  Telegraph  Cable  Company  (which  is,  for  brevity, 
hereafter    styled  the  **Postal    Company"),   filed  in  said 
District  Court  an  intervening  petition  in  the  cause,  then 
pending,  of  the  Union  Trust  Company  against  the  Santa 
Fe  Company.     In  the  intervening  petition,  the  appellant 
alleged  in  substance  that  it  was  incorporated  under  the 
laws  of  the  State  of  New  York,   for  the  purpose  of  con- 
structing, operating  and  maintaining  a  general  system  of 
telegraph  lines  between  each  and  every  post-oflBce,  village, 
town  and  city  in  the  United  States;  that  it  had   accepted 
the  condition  prescribed  by  section  5263  of  the  Revised 
Statutes  of  the  United  States,  and  had  thereby  acquired 
the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph  over  the  public  domain  of  the  United  States,  and 
over  and  along  any  of  the  military  and  post  roads  of  the 
Uoited  States;  and  that  it  had  obligated  itself  to  transmit 
ill  government  telegrams  at  such  rates  as  might  be  fixed 
annually  by  the  postmaster-general  of  the  United  States, 
md  to  transfer  its  lines  to  the  United  States,  as  provided 
by  law,  above  cited;  that  it  owns,  and  has  constructed, 
and  now    uses  and  maintains,   lines  of  telegraph  in  the 
United    States,  connecting  nearly  all  the  principal  cities 
€ast  of  the   Rocky  Mountains  with  each  other,  and  has 
opened  and  maintains  over  3,000  telegraph  oflSces,  between 
dlof   which  offices,  when  required,  it  transmits  govern- 
Bent  telegrams  at  rates  annually  fixed  by  the  postmaster- 
pneral,  such  rates  for  the  current  year  being  far  below  the 
graeral   rate  to  the  public  for  like  services;  that  it  is  now 
engaged  in  constructing  a  main  or  trunk  telegraph  line 
from  La  Junta,  in  the  State  of  Colorado,  via  Albuquerque, 
I.  IL,  over  and  along  the  line  of  the  Atchison,  Topeka  & 


174  AMERICAN  ELECTRICAL  CASES.      [VOL.  6 


Trust  Co.  ▼.  Railroad  Co. 


Santa  Fe  Railroad  Company,  from  the  northerly  line  of 
the  territory  to  a  point  near  Albuquerque,  thence  along 
the  right  of  way  of  the  Atlantic  &  Pacific  Railroad  in  New 
Mexico  and  Arizona,  and  into  the  State  of  California,  to 
Mojave,  where  it  is  to  connect  with  the  Pacific  Postal 
Telegraph  Company's  lines;  that  the  Santa  Fe  Company's 
system  in  New  Mexico  was  constructed  by  the  New  Mexico 
i^  Southern  Pacific  Railroad  Company,  the  Rio  Grande, 
Mexican  &  Pacific  Railroad  Company,  and  the  Silver  City, 
Deming  &  Pacific  Railroad  Company,  all  chartered  under 
the  laws  of  this  territory,  which  were  after  construction, 
leased  and  operated  by  the  said  Santa  Fe  Company,  and 
that  all  of  said  railroad  companies  are  land  grant  rail- 
roads, and  have  accepted  and  complied  with  the  terms 
and  provisions  of  the  Act  of  Congress  approved  March  3, 
1875,  and,  as  such,  are  entitled  to  a  right  of  way,  over  and 
through  the  public  domain,  of  100  feet  on  each  side  from 
the  center  of  the  track,  and  that  all  of  said  right  of  way 
has  been  occupied  and  used  by  each,  for  railroad  and 
station  purposes,  and  was  taken  substantially  from  the 
public  lands  of  the  United  States;  and  that  said  Postal 
Company  proposes  to  construct  its  line  of  telegraph  upon 
and  along  the  right  of  way  in  New  Mexico,  of  all  three  of 
said  railroads;  that  the  said  Santa  Fe  Company  and  the 
other  railroads  named  are,  by  virtue  of  the  laws  of  the 
United  States,  military  and  post  roads,  and  that  it,  the 
Postal  Company,  is,  by  virtue  of  the  laws  of  the  United 
States,  entitled  to,  and  has  the  right  to,  construct  its  tele- 
graph line  over  and  along  all  military  and  post  roads  of 
the  United  States;  that  it  applied  to  the  receivers  of  the 
Santa  Fe  Company  for  the  right  to  so  construct,  maintain 
and  operate  its  main  and  branch  lines  of  telegraph,  upon 
the  right  of  way  of  the  Santa  Fe  Company's  system,  and  for 
the  usual  aid  in  distributing  its  poles,  materials,  supplies, 
and  water  for  its  men,  while  so  constructing  its  lines,  and 
offered  to  pay   the   usual   and  customary    prices  to  said 
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receivers  for  the  transportation  of  the  same,  and  to  pay  t0 
said  receivers  a  just  comepnsation  for  any  damages  or 
iDJuries  sustained  for  its  use  and  occupation  of  the  right  of 
way,  but  that  said  receivers  declined  and  refused  to  allow 
it  to  construct  its  telegraph  line  upon  the  right  of  way,  and 
refused    and  declined  .to  furnish   the  necessary  aid  and 
facilities  for  the  same,  alleging  as  a  reason  that  a  contract 
had  previously  been  entered  into  between  the  Santa  Fe 
Company  and  the  Western   Union  Telegraph    Company 
(which    is  hereafter  called    the  **  Western    Union    Com- 
pany"), one  clause  of  which  they  consider  conflicted  with 
the    request    of  the    Postal    Company,    and    which    the 
receivers  felt  bound  to  respect,  until  the  court  should  hold 
to  the  contrary;  otherwise  the  receivers  would  be  willing 
to  grant  the  request  of  the  Postal  Company,  on  the  pay- 
ment of  a  proper  compensation;  that  facilities  are  granted 
by  the  Santa  Fe  Company  to  the  Western  Union  Company 
which  are  denied  to  the  Postal  Company,  and  that  such 
denial  by  said  receivers  is  grounded  on  the  clause  in  said 
contract  now  existing  between  said   Santa  Fe  Company 
and  said  Western  Union  Company,  and  that  said  clause  in 
said  contract  is  contrary  to   law  and  public  policy,  and 
therefore  void;  with  a  prayer  for  the  relief  sought.     The 
receivers  answered,    and   among  other   things  show  that 
ihey  declined  and  refused  to  comply  with  the  request  of 
the  Postal  Company  on  the  ground  that  the  Western  Union 
Company  insists  on  the  validity  and  binding  force  of  clause 
12  in  the  contract  between  the  Santa  Fe  Company  and  the 
Western  Union  Company,  but,  were  it  not  for  that  clause, 
the  receivers  would  grant  the  request  of  the  Postal  Com- 
pany; that  the  construction  of  the  main  and  branch  lines 
of  telegraph,    by  the  Postal   Company    proposed,    would 
increase  the  revenues,   and   add   to  the  conveniences  and 
facilities,  of   the  property  of  the   Santa  Fe   Company,   in 
their   hands  as  such    receivers;    that  the    receivers    are 
advised   and  believe   that  the  said  twelfth  clause  in  said 
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contract,  in  so  far  as  it  relates  to  the  right  of  way  of  the 
Santa  Fe  Company,  and  granting  the  same  to  the  Postal 
Company,  is  void  and  of  no  binding  force,  but,  owing  to 
the  demand  made  on  them  by  [the  Western  Union  Com- 
pany, they  feel  bound  to  respect  it  until  the  court  shall 
have  held  it  void,  and  submit  to  the  court  the  question  as 
to  the  validity  of  the  said  twelfth  clause,  and  as  to  whether 
or  not  the  Western  Union  Company  was  a  necessary  party 
to  this  proceeding.  The  contract  referred  to  was  entered 
into  between  the  Santa  Fe  Company  and  the  Western 
Unioti  Company  on  the  21st  day  of  November,  1888,  and 
the  twelfth  clause  referred  to  in  that  contract  reads  as 
follows,  to  wit:  **Twelfth.  The  railroad  company,  so  far 
as  it  legally  may,  hereby  grants  and  agrees  to  assure  to 
the  Western  Union  Telegraph  Company  the  exclusive  right 
of  way  on,  along  and  under  the  line,  lands  and  bridges  of 
the  railroad  company,  and  all  extensions  and  branches 
thereof,  and  of  railroads  owned,  leased,  operated  or  con- 
trolled by  it,  or  by  corporations  owned,  leased,  operated  or 
controlled  by  it,  for  the  construction,  maintenance,  opera- 
tion and  use  of  lines  and  poles  and  wires,  and  underground 
or  other  lines,  for  commercial  or  public  uses  or  business, 
with  the  right  to  put  up  or  construct,  or  cause  to  be  put 
up  or  constructed,  from  time  to  time,  in  accordance  with 
the  provisions  of  this  agreement,  such  additional  wires 
and  such  additional  lines  of  poles  and  wires,  and  under- 
ground or  other  lines,  as  the  telegraph  company  may  deem 
expedient,  and  the  railroad  company  will  not,  except  as 
legally  required,  transport  men  or  materials  for  the  con- 
struction, maintenance  or  operation  of  a  line  of  poles  and 
wire  or  wires,  underground  or  otherwise,  in  competition 
with  the  lines  of  the  telegraph  company,  party  hereto, 
except  at  and  for  the  railroad  company's  regular  local 
rates,  nor  will  it  furnish,  except  as  legally  required,  for  any 
competing  line,  any  facilities  or  assistance  that  it  may 
lawfully  withliold,  nor,  except  as  legally  required,  stop  iis 
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trains,  nor  distribute    material    therefor,    at  other   than 

regular  stations,  providing,  always,  that,  in  protecting  and 
defending  the  exclusive  grants  conveyed  by  this  contract, 
the  telegraph  company  may  use  and  proceed  in  the  name  ol 
the  railroad  company,  or  of  any  other  company  owned, 
leased,  operated,  or  controlled  by  it,  but  shall  indemnify 
and  save  harmless  the^railroad  company  and  its  subordinate 
companies  from  any  and  all  damages,  costs,  charges,  and 
legal  expenses  incurred  therein  or  thereby. "  The  Western 
Union  Company  appeared,  and  filed  a  demurrer  to  the 
intervening  petition  of  the  Postal  .Company,  upon  seven 
special  grounds,  and,  after  the  hearing  on  the  same,  the 
court  sustained  the  demurrer,  and  dismissed  the  inter- 
vening  petition^  from  which  decision  the  cause  is  here  on 
appeal. 

/.  E.  Louseh  and  Chitders  &  Dobson,  for  appellant.  Postal 
Telegraph  Cable  Co. 

H.  L.   Waldo,  for  the  receivers. 

Catron  &    Spieaa   and    H.    D.    Eatabrook,    for  appellee, 
Western  Union  Tel.  Co. 

Laughlin,  J.  (after  stating  the  facts): 
.«•         •         •         •         •••• 

The  remaining  point  for  consideration  is  as  to  the  validity 
and  legal  force  of  the  covenants  in  the  twelfth  clause  in  the 
contract  entered  into  between  the  Santa  Fe  Company  and 
the  Western  Union  Company,  on  the  21st  day  of  November, 
1888;  and  it  is  to  continue  in  force  for  25  years  from  that 
time.  This  superseded  a  similar  contract  entered  into 
between  the  same  corporations  in  January,  1872,  and, 
stripped  of  its  legal  verbiage,  it  means  that  the  Santa  Fe 
Company  has  conveyed  to  the  Western  Union  Company  an 
exclusive  grant  and  franchise,  over,  along  and  through  its 
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right  of  way,  for  telegraphic  purposes,  and  agrees  not  to 
aidjor  assist  any  other  person,  company  or  corporation  in 
the  construction,  operation  and  maintenance  of  any  other 
telegraphic  line  along,  over  or  through  its  right  of  way,  in 
so  far  as  it  may  legally  decline  to  do,  and  is  an  effort  on  the 
part  of  these  corporations  to  create  and  maintain  a 
monopoly  of  transcontinental  telegraphic  business  in  the 
Western  Union  Company,  and,  in  so  far  as  this  clause  has 
this  effect,  it  is  contrary  to  public  policy,  and  an  attempt 
to  cripple  trade,  in  restraint  of  commerce,  and  is  void. 
The  Postal  Company  proposes  to  construct  its  line  over 
the  right  of  way  of  the  New  Mexico  &  Southern  Pacific 
Railroad,  from  the  north  boundary  line  of  New  Mexico,  at 
or  near  Raton,  to  the  city  of  Albuquerque,  which  is  apart 
of  the  Santa  Fe  Company's  system;  and  it  is  shown  in  the 
answer  of  the  receivers  that  this  right  of  way  was  secured 
over  the  public  domain,  in  large  part,  under  and  by  virtue 
of  the  act  of  Congress,  approved  March  3,  1875,  granting 
a  right  of  way  to  railroad  companies  over  the  public 
domain,  of  the  width  of  100  feet  on  each  side  from  the 
center  of  the  track.  This  line  of  road  is  a  military  and 
post-road,  having  complied  with  all  the  requirements  of  law 
to  make  it  such,  and,  by  virtue  of  the  laws  of  the  United 
States,  the  Postal  Company  has  the  right  and  the  authority 
to  construct  its  line,  poles,  wires,  etc.,  over,  along  and  upon 
the  right  of  way,  as  proposed  by  it,  so  long  as  it  in  no  way 
hinders  or  interferes  with  the  necessary  and  proper 
management  and  operation  of  the  railroad,  and  pays  the 
railroad  company  a  proper  and  customary  compensation 
for  any  and  all  services  performed  by  it,  and  pays  to  it 
due  and  proper  compensation  for  any  damages  it  may 
sustain  by  reason  of  the  construction  and  maintenance  of 
the  telegraph  line  by  the  Postal  Company. 

^  Any  telegraph  company  now  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  State,  shall  have  the  right  to  constmct, 
maintain  and  operate  lines  of  telegraph  through  and  over  any  portion  of 
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the  public  domain  of  the  United  States,  over  and  along  any  of  the  mili- 
tary or  post-roads  of  the  United  States  which  have  been  or  may  hereafter 
be  declared  such  by  law,  and  over,  under  and  across  the  navigable  streams 
or  water  of  the  United  States ;  but  such  lines  of  telep*aph  shnll  be  so  con- 
structed and  maintained  as  not  to  obstruct  the  navigation  of  such  streams 
and  water,  or  interfere  with  the  ordinary  travel  on  such  military  or  post- 
roads. 

Rev.  'St.  U.  S.  sec.  5263.  This  section  has  been  the 
source  of  much  discussion  by  many  of  the  courts  of  the 
country,  and  in  each  case  it  has  been  held  that  the  section 
quoted  is  in  its  nature  prohibitive,  as  to  the  force  and  effect 
of  any  contract  entered  into  by  a  railroad  company,  grant- 
ing an  exclusive  privilege  and  franchise  over  and  along  its 
right  of  way  over  and  through  the  public  domain  to  any 
single  telegraph  company,  where  such  railroad  has 
acquired  its  right  of  way  under  and  by  virtue  of  an  act  of 
Congress,  or  which  are  or  maybe  declared  military  or  post 
roads  by  act  of  Congress.  In  IF.  U.  Tel.  Co.  v#  Burling" 
ion  &  S*  W.  Ity.  Co.,  11  Fed.  Rep.  1,  in  passing  on  a 
clause  in  a  contract  entered  into  between  the  railroad  com- 
pany and  the  telegraph  company,  which  is  similar  in  its 
nature  and  effect  to  the  clause  in  the  contract  under  con- 
sideration. Judge  McCrary  said:  *'In  our  opinion,  it  is  not 
competent  for  a  railroad  company  to  grant  to  a  single  tele- 
graph company  the  exclusive  right  of  establishing  lines  of 
telegraphic  communication  along  its  right  of  way.  The 
purpose  of  such  contracts  is  very  plainly  to  cripple  and 
prevent  competition,  and  they  are  therefore  void,  as  being 
in  restraint  of  trade,  and  contrary  to  public  policy.  They 
are  also  in  contravention  of  the  act  of  Congress  of  July  24, 
1866,  which  authorizes  telegraph  companies  to  maintain 
and  operate  lines  of  telegraph  over  and  along  any  of  the 
military  and  post-roads  of  tlie  United  States  which  have 
been  or  may  hereafter  be  declared  such  by  act  of  Congress. 
We,  therefore,  must  hold  the  second  subdivision  of  the 
contract  void."  In  the  case  of  JPensacola  Tel.  Co*  ¥•  W. 
U,  Tel.  Co.,  96   U.  S.  1,  wherein  the  State  Legislature  of 


180  AMERICAN  ELECTRICAL  CASES,      [vol.  « 


Trust  Ck>.  ▼.  Railroad  C«. 


Florida  granted  to  the  Pensacola  Telegraph  Company  an 
exclusive  franchise  and  privilege,  for  telegraphic  purposes, 
over  a  certain  portion  of  the  territory  of  that  State,  in 
passing  upon  the  injunction  asked  to  restrain  the  Western 
Union  from  constructing  its  lines  over  that  territory,  Chief 
Justice  Waite,  speaking  for  the  court,  said:  "The  State  of 
Florida  has  attempted  to  confer  upon  a  single  corporation 
the  exclusive  right  of  transmitting  intelligence  by  telegraph 
over  a  certain  portion  of  its  territory.  .  .  .  The  State, 
therefore,  clearly  has  attempted  to  regulate  commercial 
intercourse  between  its  citizens  and  those  of  other  States, 
and  to  control  the  transmission  of  all  telegraphic  corre- 
spondence within  its  own  jurisdiction.  The  statute  of  July 
24,  1866  (14  Stat.  221),  in  efifect,  amounts  to  a  prohibition 
of  all  State  monopolies  in  this  particular.  It  susbtantially 
declares,  in  the  interest  of  commerce,  and  the  convenient 
transmission  of  intelligence  from  place  to  place  by  the 
government  of  the  United  States  and  its  citizens,  that  the 
erection  of  telegraph  lines  shall,  so  far  as  State  interference 
is  concerned,  be  free  to  all  who  will  submit  to  the  conditions 
imposed  by  Congress,  and  that  corporations  organized 
under  the  laws  of  one  State  for  constructing  and  operating 
telegraph  lines  shall  not  be  excluded  by  another  from 
prosecuting  their  business  within  its  jurisdiction,  if  they 
accept  the  terms  proposed  by  the  national  government  of 
this  national  privilege.'*  This  is  just  what  the  Western 
Union  Company  is  now  attempting  to  do.  Its  aim  and 
effort  is  to  monopolize  all  the  transcontinental  telegraphic 
business  through  New  Mexico,  Arizona  and  Southern  Cali* 
fornia  by  prohibiting  the  Postal  Company  from  construct* 
ing  a  competing  line  for  the  transmission  of  telegraphic 
correspondence  across  this  part  of  the  continent.  If  a 
sovereign  State,  through  its  chosen  representativeSi  has 
not  the  power  to  grant  special  privileges  of  this  kind,  then 
a  corporation  certainly  cannot.  The  general  government 
has  power  to  regulate  over  every  foot  of  its  territorv.     It 
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is  not  limited  by  State  lines,  and  knows  no  boundaries, 
except  national.  The  electric  telegraph  line  is,  at  this  day 
and  time,  as  much  a  common  carrier  and  national  high- 
way, in  the  transmission  of  telegraphic  business  and 
intelligence,  as  the  railroads  and  steam  vessels;  and  the 
United  States  government  will  not  permit  its  citizens  to  be 
compelled  to  do  business  with  any  one  single  individual  or 
corporation,  when  other  individuals  and  corporations 
offer  to  invest  capital  and  engage  as  competitor  for  a  share 
of  the  public  and  private  business.  The  government  has 
reserved  to  itself  and  its  citizens  the  right  and  [privilege  to 
share  in  the  convenience  and  advantages  produced  by  com- 
petitors for  their  patronage  and  support.  In  Mercantile 
Trust  Co.  T.'  Atlantic  &  P.  jB.  Co.,  63  Fed.  Rep.  513, 
a  case  exactly  similar  to  the  case  at  bar.  United 
States  District  Judge  Ross,  in  passing  upon  the  same 
clause,  in  the  same  contract  entered  into  between  the 
Atlantic  A  Pacific  Railroad  Company,  in  a  very  lucid 
opinion  reviewed  the  several  Congressional  acts  and 
decisions  of  the  courts  on  that  subject,  and  held  the  clause 
here  in  question  contrary  to  public  policy,  in  restraint  of 
trade  and  commerce,  and  void. 

But,  it  is  insisted  by  appellee  the  Western  Union  Com- 
pany that  the  act  of  Congress  in  question  does  not  apply 
because  it  is  «^iown  by  the  record  that  a  portion  of  the 
right  of  way  oi  the  New  Mexico  &  Southern  Pacific  Rail- 
road is  over  and  through,  in  part,  private  property, 
obtained  by  the  railroad  company  by  purchase,  or  by  con- 
demnation proceedings  under  the  statute.  In  passing  on 
this  point,  raised  in  the  case  of  Pensacola  Tel.  Uo.  v.  W. 
IL  Tel.  Co.  supra,  the  Supreme  Court  of  the  United  States 
say:  *'It  is  insisted,  however,  that  the  statute  extends 
only  to  said  military  and  post-roads  as  are  upon  the  public 
domain ;  but  this,  we  think,  is  not  so.  The  language  is, 
'through  and  over  any  portion  of  the  public  domain  of  the 
United  States,  over  and  along  any  of  the  military  or  post- 
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roads  of  the  United  States  which  have  been  or  may  be 
declared  such  by  act  of  Congress,  and  over  or  across  the 
navigable  streams  or  waters  of  the  United  States.'  There 
is  nothing  to  indicate  an  intention  of  limiting  the  effect  of 
the  words  employed,  and  they  were,  therefore,  to  be  given 
their  natural  and  ordinary  ^significance."  The  Santa  Fe 
Company  never  obligated  itself  to  do  more  than  it  has 
done.  It  simply  sold  and  conveyed  to  the  Western  Union 
Company  a  one-half  interest  in  its  telegraph  lines  and 
telegraph  business,  for  the  consideration  therein  stated, 
and  obligated  itself  to  protect  the  Western  Union  Company 
in  its  exclusive  privileges  only  in  so  far  as  it  might  legally 
do,  and  it  has  fufilled  its  covenants  by  carrying  them  out 
on  its  part,  and  submitting  the  question  as  to  the  legality 
and  binding  force  of  these  covenants  to  the  courts  for  their 
interpretation  and  construction.  Entertaining  these  views, 
the  court  below  erred  in  sustaining  the  demurrer  inter- 
posed by  the  appellee  in  behalf  of  the  Western  Union  Tele- 
graph Company.  The  decision  of  the  court  below  is 
therefore  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  District  Court  to  overrule  the  demurrer,  and 
proceed  in  accordance  with  this  opinion. 

Smith,  C.  J.«  and  Hamilton,  Bantz  and  Collibb,  J.J., 
concur. 

NoiB.— See  note  to  next  case. 
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Postal  Teleqraph  Cablb  Company  of  Louisiana  y. 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company. 

Louigiana  Supreme  Courts  Jan.  4, 1897. 

Teleobafh  unx  on  railroad  bight  of  way.— Post-roads  act.*- 

Condemnation. 

(Head-note  by  the  ooort) : 

Act  No.  134,  of  1880,  gives  the  right  to  construct  a  telegraph  line  over  a 
railroad's  right  of  way. 

The  acts  of  Congress  of  1866  and  1872  are  on  the  same  subject,  and  give 
the  right  to  construct  a  line  of  telegraph,  under  certain  conditions, 
along  and  over  the  right  of  way  of  railroads.  The  State  law  is  subordi- 
nate to  these  acts,  but  may  be  resorted  to  for  condemnation  and  com- 
pensation. 

Doctrine  as  to  damages  awarded  by  the  jury  in  condenmation  cases,  in 
case  of  Tdegraphic  Cable  Co,  v.  Railway  Co,,  43  La.  Ann.  622,  affirmed. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Penaor 
eola  TeL  Co.  ▼.  W.  U.  Tel  Co.,  voL  1,  p.  260. 

Appeal  by  defendant  from  judgment  of  Civil  District 
Court,  Parish  of  Orleans. 

Denegre,  Blair  &  Denegre,  for  appellant. 

Farrar,  Jonas  &  Kruttschnitt  and  /.  H.  McLeary,  for 
appellee. 

McEnery,  J.:  The  plaintiflF  corporation,  organized 
under  the  laws  of  Louisiana,  instituted  this  suit  to  obtain 
the  condemnation  of  the  property  of  the  defendant  cor- 
poration necessary  for  the  operation  of  its  line  of  telegraph 
over  the  right  of  way  of  the  defendant  corporation. 
There  was  an  exception  of  no  cause  of  action  filed. 
The  ground   of  the    exception  is    that  Act  No.   124  of 
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1880  does  not  authorize  the  construction  of  a  tele- 
graph  line  over  the  right  of  way  of  the  defendant 
corporation;  that  said  act  only  authorizes  the  con- 
struction parallel  to  and  beyond  the  right  of  way, 
as  the  right  of  way  is  essential  to  the  proper  and  success- 
ful operation  of  the  railroad,  and  that  the  construction  of 
telegraph  lines  would,  by  multiplication  of  wires,  interfere 
with  'the  running  of  trains,  and  the  possible  falling  of 
poles  would  endanger  the  safety  of  trains.  The  act 
authorizes  the  construction  of  telegraph  lines  along  and 
parallel  to  any  of  the  railroads  in  this  State.  It  does  not 
state  how  far  they  shall  be  from  the  railroad,  but  there  is 
a  proviso  that  there  shall  be,  by  the  construction  of  the 
lines  of  telegraph,  no  obstruction  in  the  way  of  the  opera- 
tion of  the  railroad.  If  the  location  of  the  line  is  too  near 
the  road,  the  pleadings  in  this  case  do  not  warrant  us  in 
passing  upon  this  fact.  The  question  presented  is,  first, 
is  there  authority  in  said  act  for  the  use  of  a  part  of  the 
right  of  way  to  construct  said  plaintiff's  line?  and,  second, 
thft  amount  of  compensation  to  be  awarded  the  defendant. 
So  far  as  the  location  of  the  telegraph  line  over  defend- 
[vnt's  right  of  way  is  at  issue,  the  act  of  Congress  of 
July  24,  1866,  provides  **that  any  telegraph  company 
now  organized,  or  which  may  hereafter  be  organized 
under  the  laws  of  any  State  of  the  Union,  shall  have  the 
right  to  construct,  maintain,  and  operate  lines  of  tele- 
graph .  .  .  over  and  along  any  of  the  military  or 
post-roads  of  the  United  States,  which  have  been  or  may 
hereafter  be  declared  such  by  act  of  Congress,  .  .  . 
provided  said  lines  shall  not  be  sc  constructed  as  to  inter- 
fere with  travel"  on  such  roads;  and  provided,  also,  "that, 
before  any  telegraph  company  shall  exercise  any  of  the 
powers  or  privileges  conferred  by  this  act,  such  company 
shall  file  its  written  appearance  with  the  postmaster- 
general  of  the  restrictions  and  obligations  required  by  this 
act."     Congress,  in  1872,  declared  all  the  railroads  in  the 
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country,  which  are  now  or  may  hereafter  be  in  operation, 
post-roads.  The  plaintiff  corporation  has  filed  its  appear- 
ance and  acceptance  of  the  provisions  of  the  act  of  1866. 
The  defendant  contends  that,  as  the  plaintiff  is  proceeding 
under  the  act  of  1880,  he  must  be  confined  to  its  provisions. 

But  the  act  of  Congress  is  paramount,  so  far  as  location 
or  the  right  of  way  is  concerned,  and  the  act  of  1880  is 
auxiliary  to  it,  and  provides  for  the  method  of  condemna- 
tion and  compensation.  The  act  of  Congress  of  1866 
authorizes  no  compulsory  process.  JPensacola  Teh  Co*  t. 
!¥•  U.  Tel.  Co.f  96  U.  S.  1.  Hence  the  necessity  of  resort- 
ing to  State  process  for  condemnation  and  compensation. 

On  the  merits  we  find  some  diflBculty  in  arriving  at  a 
satisfactory  conclusion  as  to  the  amount  which  should  be 
awarded  the  defendant  for  the  use  of  the  right  of  way. 
The  inconvenience  which  the  defendant  may  experience  is 
controverted.  It  is  asserted  by  plaintiff's  witnesses  that 
the  establishment  of  the  telegraph  line  will  cause  no  incon- 
venience to  defendant,  but,  on  the  contrary,  will  be  an 
advantage.  This  defendant's  witnesses  deny,  and  we 
believe  with  them  that  inconveniences  may  occur  and 
additional  burdens  may  be  imposed  upon  defendant.  But 
we  have  no  means  of  ascertaining  the  amount  of  damage 
in  money  that  would  be  inflicted  upon  defendant.  This 
inconvenience  is  an  element,  however,  to  go  into  the 
general  estimate.  The  lands  may,  along  defendant's  right 
of  way,  be  of  peculiar  or  particular  value  for  specific  pur- 
poses, but  we  do  not  understand  that  they  are  now  devoted 
to  these  purposes.  The  plaintiff  must,  however,  make 
compensation  proportionately  for  the  cost  and  expense  of 
defendant  in  putting  in  condition  the  right  of  way.  It 
cannot  avail  itself  of  improved  conditions  without  com- 
pensation. The  construction  of  plaintiff's  line  will  occupy 
a  right  of  way  of  defendant  of  some  ten  feet,  with  its  cross 
pieces  on  poles. 
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We  do  not  care  to  disturb  the  verdict  of  juries  in  cases 
like  the  instant  one  without  manifest  injustice  is  done  in 
either  underestimating  or  the  giving  of  excessive  awards. 
Telegraph  Cable  Co.  v.  Railway  Co.,  43  La.  Ann.  522.  We 
are  of  the  opinion  that  the  jury  returned  a  verdict  substan- 
tially correct.     Judgment  aflBrmed. 


Note.— The  following  is  Act  No.  12iy  of  1880,  referred  to  in  the  above 
opinion: 

'*  Corporations  chartered  or  formed  under  the  laws  of  this  or  any  other 
State,  or  under  the  laws  of  the  United  States,  for  the  purpose  of  trans- 
mitting intelligence  by  magnetic  telegraph  or  telephone,  or  other  system 
of  .transmitting  intelligence,  the  equivalent  thereof,  which  may  be  here- 
after invented  or  discovered,  may  construct  and  maintain  such  telegraph, 
telephone  or  other  lines  necessary  to  transmit  intelligence  along  all  state, 
parish  or  public  roads  or  public  works,  and  along  and  paraUel  to  any  of 
the  railroads  in  the  State,  and  along  and  over  the  waters  of  this  State ; 
protndedf  that  the  ordinary  use  of  such  roads,  works,  railroads  and  waters 
be  not  thereby  obstructed,  and  along  the  streets  of  any  city,  with  the  con- 
sent of  the  council  or  trustees  thereof,  and  such  companies  shall  be 
entitled  to  the  right  of  way  over  aU  lands  belonging  to  the  State  and  over 
the  lands,  privileges  and  servitudes  of  other  persons  and  corporations,  and 
the  right  to  erect  poles,  piers,  abutments  and  other  works  necessary  for 
constructing,  working,  operating  and  maintaining  their  lines  and  works, 
upon  making  just  compensation  therefor.  That  in  the  event  such  com- 
pany shall  fail,  on  application  therefor,  to  secnre  such  right,  by  consent, 
contract  or  agreement,  upon  just  and  reasonable  terms,  then  such  com- 
panies or  corporations  shaU  have  the  right  to  proceed  to  expropriate  the 
same,  as  provided  in  and  by  the  laws  of  the  State  relative  to  expropriation 
of  lands  for  railroads  and  other  works  of  public  utility,  and  shall  so  con- 
struct their  works  as  not  to  impede  or  obstruct  the  full  use  of  the  high- 
ways, navigable  waters  or  the  drainage  or  natural  servitudes  of  the  land 
over  which  the  right  of  way  may  be  exercised.  But  no  company  operat- 
ing \mder  the  provisions  [of  this  act  shall  have  the  power  to  contract 
with  the  owners  of  land  or  with  any  other  corporation  for  the  right  to 
erect  and  maintain  any  telephone,  telegraph  or  other  line  for  the  speedy 
transmission  of  intelligence  over  his  or  its  lands,  privileges  or  servitudes, 
to  the  exclusion  of  the  lines  of  other  companies  operating  under  the  pro- 
visions of  this  act.*' 

For  cases  other  than  the  two  preceding  upon  the  right  of  telegraph  com- 
panies to  maintain  their  lines  on  railroad  rights  of  way,  see  vol.  5,  p.  228, 
note. 
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XoBTHERN  Central  Railway  Company  v.  Harrisburg  & 
Mechanicsburq  Railway  Company  et  al, 

Pennsylvania  Supreme  Court,  Oct.  6, 1896. 

Electric  cbossino  stbah  railway. 

A  street  railway  company,  limited  by  statute  to  oi>erating  in  established 
streets  and  highways,  cannot,  under  a  statute  permitting  it  to  cross 
steam  railways  at  grade,  make  such  crossing,  without  the  consent  of  the 
steam  railway  company,  at  any  place  other  than  an  established  street  or 
highway;  neither  can  it  make  an  overhead  crossing  by  viaduct,  except 
subject  to  the  same  limitations. 

Hie  maintenance  of  a  viaduct  over  a  steam  railway,  and  the  operation  of 
electric  street  cars  over  the  same,  must  cause  an  appreciable  increase  of 
danger  to  the  steam  railway  company,  its  patrons  and  employes;  and 
injunction  is  proper  to  prevent  the  unauthorized  construction  of  such 
viaduct. 

Appeal  by  the  complainant  from  decree  dismissing  bill 
to  restrain  construction  of  viaduct. 

Edw.  B.  WattSj  W.  F.  Sadler  and  John  Hays,  for 
appellant. 

A.  G.  Miller  and  J.  W.  Wetzel,  for  appellees. 

Sterrett,  C.  J. :  It  is  unnecessary  to  consider  all  the 
questions  presented  by  this  record.  Such  of  them  as  are 
worthy  of  notice  have  been  referred  to,  at  least  briefly,  by 
the  learned  president  of  the  common  pleas  in  his  opinion, 
findings  of  fact,  and  conclusions  of  law  sent  up  with  the 
record.  The  general  and  controlling  question,  however, 
is  whether  a  company  chartered  under  the  street  railway 
act  of  May  14, 1889  (P.  L.  211),  has  the  right  to  construct, 
maintain  and  operate  its  road  across  the  lines  of  a  steam 
railroad  company,  without  the  consent  and  against  the 
protest  of  the  latter,  at    a  point  where  its  roadway  is  not 
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crossed  by  a  public  highway.  The  answer  to  this  question 
must,  of  course,  be  sought  for  in  the  expressly  granted  or 
necessarily  implied  powers  and  authority  with  which  the 
street  railway  company  has  been  invested  by  the  law  undei 
which  it  was  created,  and  subject  to  which  it  continues  to 
exist.  If  the  right  referred  to  cannot  be  found  therein,  it 
necessarily  follows  that  the  question  must  be  answered  in 
the  negative.  Section  1  of  the  act  of  1889  provides  "that 
any  number  of  persons,  not  less  than  five,  may  form  a 
company  for  the  purpose  of  constructing,  maintaining  and 
operating  a  street  railway  on  any  street  or  highway  upon 
which  no  track  is  laid,  or  authorized  to  be  laid,  or  to  be 
extended  under  any  existing  charter,  with  the  privilege  of 
so  much  of  any  street,  used  or  authorized  to  be  used  under 
any  existing  charter,  as  is  hereinafter  provided,  for  public 
use  in  the  conveyance  of  passengers,  by  any  power  other 
than  by  locomotive;  and  for  that  purpose  may  make  and 
sign  articles  of  association,  in  which  shall  be  stated 
.  .  .  the  streets  and  highways  upon  which  the  said  rail- 
way is  to  be  laid  and  constructed,"  etc.  Section  4, 
authorizing  extensions  and  branches,  declares  that  ''the 
act  of  the  company  authorizing  any  extension  or  branch 
shall  distinctly  name  the  street  and  highways  on  which 
said  extension  or  branch  is  to  be  laid  or  constructed."  It 
also  provides  that  "no  extension  or  branch  shall  be  con- 
structed on  any  street  or  highway  upon  which  a  track  is 
laid  or  authorized  under  any  existing  charter,  except  as 
hereinafter  provided."  Section  14  authorizes  the  use  of 
"such  portion  of  the  track  of  any  other  company,  already 
laid  down,  as  may  be  necessary  to  construct  a  circuit  upon 
its  own  road  at  the  end  thereof."  The  length  of  track  to 
be  thus  used  "only  with  the  consent  of  the  local  authorities 
of  the  city,  borough  or  township,  in  no  event  shall  exceed 
five  hundred  feet  of  single  track."  It  also  prescribes  the 
mode  in  which  compensation  for  such  use  shall  be  made, 
etc.     The    next  section  declares:    "No    street  passenger 
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railway  shall  be  constructed  by  any  company  incorporated 
under  this  act  within  the  limits  of  any  city,  borough  or 
township  without  the  consent  of  the  local  authorities 
thereof,  nor  shall  any  street  railway  be  incorporated  here- 
under which  shall  not  have  a  continuous  route  from  the 
beginning  to  the  end,  forming  a  complete  circuit  with  its 
own  track,  excepting  the  five  hundred  feet  to  be  used  under 
section  fourteen. '^  Section  17  authorizes  the  occupation 
and  use  of  turnpikes,  not  exceeding  sufficient  width  for 
two  tracks,  and  requires  that  compensation  for  such  use 
shall  be  first  made  to  the  owner  or  owners  of  such  turn- 
pike or  turnpikes,  in  the  mode  prescribed  in  section  14, 
aforesaid.  With  the  exception  of  above-mentioned 
restricted  and  qualified  rights  to  use  a  small  section  of 
another  company's  track  in  forming  a  circuit,  and  to 
occupy  and  use  longitudinal  strips  of  turnpikes,  etc.,  street 
railway  companies  chartered  under  said  act  are  certainly 
not,  in  express  terms,  invested  with  any  other  power  or 
authority  in  the  nature  of  eminent  domain.  Indeed,  tlio 
specific  grant  of  these  qualified  rights  is  strongly  indicative 
of  legislative  intention  to  withhold  from  such  companies 
every  other  power  of  eminent  domain.  This  conclusion  is 
further  fortified  by  the  provisions  intended  to  restrict 
them  to  established  streets  and  highways  as  the  location 
of  their  main  lines,  extensions,  and  branches.  As  we  have 
seen,  their  right  to  construct,  maintain  and  operate  street 
railways  is  specifically  limited  to  existing  streets  and  high- 
ways. The  names  of  the  streets  and  highways  selected  by 
them  must  be  stated  in  each  company's  articles  of  associa- 
tion. In  the  recorded  action  of  the  company  exercising 
the  branching  power,  etc.,  authorized  by  the  act,  it  must 
also  "distinctly  name  the  streets  and  highways  on  which 
said  extension  or  branch  is  to  be  laid  or  constructed." 
In  brief,  in  the  selection  or  adoption  of  the  route,  either 
of  their  main  line  or  of  any  extension  or  branch  thereof, 
they  are  expressly  confined  to  established  streets  or  other 
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avenues  in  cities  and  boroughs,  and  to  public  highways  in 
townships,  subject  to  such  further  restrictions,  even  as  to 
them,  as  are  specified  in  the  act.  Outside  of  and  beyond 
the  restricted  power  and  authority  as  to  selection  and 
adoption  of  a  route,  etc.,  thus  granted,  they  are  not 
invested  with  any  other  authority  in  that  regard  except 
such  as  may  be  necessarily  implied.  Without  ignoring 
the  well  settled  rules  applicable  to  the  construction  of 
charters,  it  is  impossible  to  reach  any  other  conclusion 
than  that  the  Legislature,  in  this  carefully  drawn  and  well 
guarded  act,  intended  to  withhold  from  companies 
chartered  thereunder  everything  in  the  nature  of  a  roving 
commission  under  which  they  might  assert  the  right  to 
locate,  construct,  and  operate  street  railroads  wherever 
they  pleased.  It  was  successfully  contended  in  the  court 
below  that  the  authority  given  in  section  18  of  the  act 
•*to  cross  at  grade,  diagonally  or  transversely,  any  rail- 
road operated  by  steam  or  otherwise,''  is  general  in  its 
application,  and  confers  an  unqualified  right  to  cross  a 
steam  railroad  anywhere,  without  regard  to  whether  there 
is  an  established  street  or  highway  crossing  at  the  same 
point  or  not.  This  is  a  grave  mistake.  As  we  have  seen, 
location,  construction  and  operation  of  street  railways  are 
authorized  only  on  established  streets  and  highways. 
Section  18  is  evidently  predicated  of  that  fact,  and  hence 
the  authority  therein  granted  is  necessarily  applicable  only 
to  crossings  at  points  where  the  railroad  is  crossed  by  a 
street  or  highway.  In  other  words,  it  refers  only  to  cross- 
ing at  a  point  where  the  street  or  highway  on  which  the 
street  railway  is  located  crosses  the  steam  railroad.  To 
hold  otherwise  would  not  only  be  contrary  to  the  manifest 
intention  of  the  Legislature,  but  it  would  involve  the  con- 
stitutionality of  the  eighteenth  section. 

As  to  the  property  on  which  the  alleged  trespass  was 
threatened,  the  learned  trial  judge  found  that  **at  the 
place  of  crossing  i  laintifif  has  a  right  of  way  sixty  feet  in 


PENNSYLVANIA,  1896.  191 

Railway  Go.  t.  Railway  Go.  etal. 

width,  and  an  adjoining  strip  of  land  twenty  feet  wide, 
which  was  acquired  by  deed;"  and  in  sustaining  plaintifiF's 
eighteenth  and  nineteenth  exceptions  to  his  previous 
mlingSy  he  further  found  that  said  20  feet  wide  strip  of 
land  is  owned  by  it  in  fee;  that  prior  to  filing  the  bill 
defendant  company  attempted  to  cross  plaintiff's  land  and 
right  of  way  at  the  point  in  question,  and  that  plaintiff 
had  reason  to  apprehend  that  such  attempt  was  imminent, 
etc.;  but  in  view  of  the  facts,  as  he  found  them,  he  held 
as  matter  of  law  that  plaintiff's  right  of  way  and  ownership 
in  fee  of  said  strip  of  land  were  immaterial;  that  the  right 
to  cross  plaintiff's  railroad,  etc.,  at  an  elevation  of  about 
22  feet  above  the  surface  of  its  tracks  was  conferred  upon 
the  Harrisburg  &  Mechanicsburg  Electric  Railway  Com- 
pany by  section  18  of  the  act,  and  then  said:  **The  long, 
narrow  piece  of  land  referred  to,  which  is  held  in  fee,  is 
essentially  part  and  parcel  of  the  railroad,  just  as  much 
so  as  the  easement  which  it  adjoins,  and  the  right  to  cross 
it  is  as  clearly  given  as  is  the  right  to  cross  the  easement." 
For  reasons  already  suggested,  we  think  he  was  clearly 
wrong  in  this.  Aside  from  the  ownership  in  fee  of  the  20 
feet  wide  strip,  the  plaintiff  has  a  substantial  property 
interest  in  its  right  of  way  which  the  defendant  is  bound 
to  respect.  While  that  interest  cannot  be  called  a  fee,  it 
is  a  species  of  title  that  has  some  of  the  incidents  of  an 
estate  in  land.  As  was  well  said  by  our  Brother  Mitchell 
in  Railroad  Co.  v.  Reading  Paper  Mills,  149  Pa.  St.  18: 
"Such  title  is  sometimes  called  an  'easement,'  but  it  is  a 
right  to  exclusive  possession;  to  fence  in,  to  build  over, 
the  whole  surface;  to  raise  and  maintain  any  appropriate 
superstructure,  including  necessary  foundations;  and  to 
deal  with  it,  within  the  limits  of  railroad  uses,  as  absolu- 
tely and  as  unconditionally  as  an  owner  in  fee.  There  was 
no  such  easement  at  common  law.  ...  It  would  seem 
to  be  rather  a  fee  in  the  surface,  and  so  much  beneath  as 
may  be  necessary  for  support,  though  a  base  or  conditional 
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fee,  terminable  on  the  cesser  of  the  use  for  railroad  pur- 
poses. But,  whatever  it  may  be  called,  it  is,  in  substance, 
an  interest  in  the  land  special  and  exclusive  in  its  nature, 
and  which  may  be  the  subject  of  special  injury,  .  .  . 
and,  therefore,  within  the  rule  which  governs  the  applica- 
tion of  equitable  relief." 

There  is  also  manifest  error  in  the  tenth  finding  of  fact, 
viz.:  **So  far  as  the  evidence  has  disclosed,  the  building 
of  defendant's  railway  and  the  running  of  cars  thereon 
will  not  injure  or  aflfect  the  operation  of  plaintiflf's  rail- 
road, or  inflict  upon  plaintiflf  any  actual  damage.  There 
will  be  no  increase  of  danger  from  accident  or  other 
cause."  Aside  from  the  unauthorized  occupation  of  plaint, 
iff's  property  by  spanning  the  same  with  an  overhead 
bridge  or  viaduct,  100  feet  or  more  in  length  and  about  22 
feet  above  its  tracks,  at  a  point  where  there  has  never  been 
an  overhead  or  grade  crossing  of  any  kind,  it  is  impossible 
to  reach  the  conclusion  that  such  a  superstructure,  with 
electric  cars  running  thereon  at  frequent  intervals,  will 
not  result  in  a  greater  or  less  increase  of  danger  to  plaint- 
iff company,  its  patrons  and  employes.  To  what  extent 
the  danger  from  accident  or  other  cause  would  be 
increased  would,  of  course,  depend  very  largely  on  the 
degree  of  care  and  skill  exercised  in  the  construction  and 
maintenance  of  the  bridge  and  in  the  operation  of  the 
street  railway  thereon;  but  that,  under  the  most  favorable 
circumstances,  there  would  be  an  appreciable  increase  of 
danger,  no  one  can  doubt. 

It  follows  from  what  has  been  said  that  plaintiff  had 
standing  to  resist  the  threatening  invasion  of  its  rights  by 
the  Harrisburg  &  Mechanicsburg  Electric  Railway  Com- 
pany, one  of  the  defendants,  and,  upon  the  facts  shown  by 
the  pleadings  and  proofs,  it  was  entitled  to  the  relief 
prayed  for.  The  decree  dismissing  the  bill  is  accordingly 
reversed,  and  the  perpetual  injunction  specially  prayed  for 
is  now  granted  against  the  Harrisburg  &  Mechanicsburg 
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Railway  Company,  with  costs  to  be  paid  by  said  company ; 
and  as  to  the  other  defendant  the  bill  is  dismissed. 


Note. — See  note  vol.  5,  p.  261. 


Terrb   Haute  Electric   Light  &    Power  Company  v. 
Citizens'  Electric  Light  &  Power  Company. 

Superior  Court,  Vigo  County,  Indiana,  Fd),  1£,  1895. 

Electric  light  companies.— Interference* 

As  between  two  electric  companies,  each  having  permission  to  use  the 
streets,  and  each  furnishing  commercial  and  domestic  lights  to  citizens, 
but  one  only  having  also  a  contract  with  the  city  to  light  its  streets 
and  public  places,  the  latter,  though  later  in  occupation  of  the  streets, 
has  the  paramount  right,  and  when  the  poles  and  electrical  appliances 
of  the  two  companies  interfere,  the  company  doing  only  private  lighting 
must  yield. 

Questions  of  weight  of  evidence,  estoppel  and  res  judicata  considered,  and 
motion  for  temporary  Injunction  denied. 

S.  C.  Davis  and  Paris  &  Hamill,  for  plain  tiflfs. 
McNutt  &  McNutt  and  Lamb  &  Beasly,  for  defendants. 

Opinion  by  David  W.  Henry,  J. :  In  this  proceeding 
plaintiff  asks  this  court  to  exercise  in  its  favor  the  extra- 
ordinary power  of  injunction,  an  equitable  right  exercised 
by  courts  only  in  cases  in  which  there  is  no  adequate 
remedy  in  law. 

As  a  basis  of  its  claim  plaintiff  alleges  that  it  has  here- 
tofore been  engaged  in  furnishing  electric  lights  to  the 
city  of  Terre  Haute  under  an  ordinance  and  contract  with 
said  city  to  light  its  streets,  alleys  and  public  places.  The 
complaint  also  alleges  that  the   plaintiff  has  heretofore 
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been,  and  is  engaged  in  furnishing  electric  light — commer- 
cial and  domestic,  to  the  citizens  of  said  city. 

The  complaint  further  discloses  the  fact  that  the  plaint- 
iff's contract  to  furnish  the  public  lights  expired  on  the 
31st  day  of  January,  1895,  but  it  expects  to  continue  in  the 
business  of  furnishing  commercial  and  domestic  lights  to 
the  citizens  of  said  city  on  and  after  the  said  date. 

Plaintiff  also  alleges  that  in  pursuance  of  its  contract 
with  the  city  it  erected  poles,  wires  and  other  appliances 
in  the  streets  and  alleys  of  said  city,  and  that  the  defend- 
ant Citizens'  Electric  Light  &  Power  Co.  has  been  and  is 
engaged  in  erecting  poles,  wires  and  other  appliances  on 
the  streets  and  alleys  in  such  a  manner  as  to  interfere  with 
the  plaintiff  in  its  rights  aforesaid,  to  its  irreparable 
damage,  and  upon  this  application  properly  verified,  this 
court  granted  a  temporary  restraining  order  on  the  21st 
day  of  January  last,  and  fixed  a  time  for  defendant  to 
appear  and  answer. 

Defendant  accordingly  answered  in  substance: 

1.  That  it  has  a  contract  with  the  city  of  Terre  Haute  to 
light  the  streets,  alleys  and  public  places  thereof  for  a 
period  of  five  years,  commencing  on  the  Ist  day  of 
February,  1895,  in  which  contract  it  is  required  to 
furnish  lights  substantially  at  the  same  places  at  which 
plaintiff  has  heretofore  been  furnishing  lights  to  said 
city. 

2.  Also,  that  in  pursuance  of  said  contract,  to  enable  it 
to  get  ready  to  begin  lighting  the  city  by  the  first  day  of 
February,  it  expended  large  sums  of  money  in  the  erection 
of  poles,  wires,  electrical  appliances  and  a  power  plant; 
that  prior  to  bringing  this  suit  it  had  erected  about  2,000 
poles,  dug  holes  for  more  than  that  number  and  strung 
thirty-five  miles  of  wire;  that  plaintiff  had  full  knowledge 
of  all  steps  that  were  being  taken  and  took  no  steps  to 
prevent  the  same  from  being  done.  In  substance,  stood 
by  while  these  great  expenses  were  being  incurred,  and  by 
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reason  of  plaintiff's  seeming  acquiescence,  it  is  thereby 
estopped  from  enjoining  defendant  in  the  further  progress 
of  the  work. 

3.  Also  that  the  matters  involved  in  this  cause  were 
substantially  presented  and  determined  in  an  issue  in  the 
Vigo  Circuit  Court,  wherein  this  defendant  was  the 
plaintiff  and  this  plaintiff  was  the  defendant,  cause  No. 
17,7ii3,  thereby  alleging  that  the  matters  here  in  con- 
troversy are  res  adjudicata. 

4.  And  a  denial  as  to  said  interference. 

The  pleadings  are  lengthy  and  the  evidence  voluminous, 
and  without  going  into  detail  I  shall  endeavor  to  deter- 
mine this  controversy  as  briefly  as  I  can.  In  doing  so  it 
is  necessary  to  take  into  consideration  what  rights  belong 
entirely  to  the  city,  as  well  as  what  the  courts  have  juris- 
diction of  in  this  kind  of  a  case,  and  also  the  question  of 
what  has  been  heretofore  adjudicated. 

It  is  the  law  that  the  council  of  the  city  of  Terre  Haute 
has  the  exclusive  power  over  its  streets  and  alleys.  Also 
that  the  council  has  the  power  to  make  the  contracts  which 
are  alleged  to  have  been  made,  both  with  plaintiff  and 
defendant,  for  public  lighting.  The  paramount  feature, 
as  it  occurs  to  the  court,  if  not  the  controlling  element  in 
the  law  of  this  case,  is  whether  or  not  the  right  of  the  city 
to  light  its  streets  and  alleys  is  not  superior  to  the  rights 
to  furnish  commercial  and  domestic  lights  to  the  citizens 
of  the  city. 

I  think  the  law  is  clear  that  no  discrimination  can  be 
made  as  between  persons  and  corporations  who  desire  to 
famish  commercial  and  domestic  lights  only,  and  that  the 
law  is  equally  clear  that  it  is  the  province  of  the  city,  and 
not  the  courts,  to  regulate  these  matters  by  a  general  ordi- 
nance in  which  it  may  require  them  to  go  under  ground,  if 
necessary,  and  may  decline  the  use  of  the  streets  for  such 
purposes  altogether. 

It  is  not  a  duty  enjoined  by  law  upon  the  common 


196  AMERICAN  ELECTRICAL  CASES.        [vol.  6 

Light  &  Power  Go.  v.  Light  &  Power  Ck>. 

council  to  grant  to  any  person  or  corporation  the  right  to 
furnish  commercial  and  domestic  lights,  nor  is  the  council 
in  any  manner  interested  in  the  question  of  profit  or  loss 
on  behalf  of  persons  thus  engaged,  and  the  only  concern 
that  the  council  has  in  these  matters  is  that  it  shall  not 
grant  a  monopoly  or  exclusive  right  to  any  person  or  cor- 
poration, but  the  law  enjoins  upon  it  a  duty,  in  case  it 
grants  such  rights,  that  there  shall  be  no  discriminations 
made  as  between  persons  securing  such  rights. 

The  question  that  arises  in  the  mind  of  the  court  is 
whether  or  not,  in  the  exercise  of  the  right  to  light  the 
streets  of  the  city,  a  duty  which  is  in  the  nature  of  a  police 
power  is  not  superior  to  the  privileges  granted  to  parties 
who  merely  furnish  commercial  and  domestic  lights. 

In  other  words,  whether  or  not  the  common  council  can 
contract  for  public  lights,  with  a  view  of  securing  them 
at  the  cheapest  possible  price,  and  in  doing  so,  grant  the 
right  of  way  necessary  to  the  construction  of  such  lights 
over  the  cheapest  possible  route,  which  should  not  be 
interfered  with  pending  such  contract. 

I  find,  as  a  matter  of  fact,  that  the  plaintiff  did  have  the 
contract,  alleged  in  its  complaint,  to  light  the  streets  of 
said  city  until  and  including  the  Slst  day  of  January, 
1895.  And  I  also  find  that  the  defendant  has  a  like  con- 
tract to  furnish  the  said  city  lights  from  and  after  the  1st 
day  of  February,  1895. 

Plaintiff  claims  that  defendant  is  trespassing  npon  their 
right  of  way.  Could  or  did  the  city  give  plaintiff  a  right 
of  way? 

The  city  can  confer  no  greater  right  than  it  has.  It  has 
only  an  easement  in  the  lands  occupied  by  streets  and 
alleys  for  the  purpose  of  thoroughfare.  It  could  grant  no 
more  than  it  had.  Consequently  when  the  common 
council  gave  plaintiff  a  franchise  it  was  given  a  license  for 
the  purpose  of  lighting  the  streets  and  also  for  commercial 
and  domestic  lighting.     On  and  after  February  1st  plaint- 
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iff's  license  for  the  purpose  of  using  the  streets  and  alleys 
to  light  said  city  was  at  an  end. 

Defendant  having  a  contract  to  light  the  city  on  and  after 
said  day,  as  we  have  heretofore  stated,  commenced. 
Defendant's  license  or  right  was  as  great  as  that  of  plaint- 
iflF,  and  having  to  do  public  lighting,  and  the  public  con- 
tract with  plaintiflF  having  expired,  defendant  would  then 
have  the  paramount  license,  and  when  the  poles  and  elec- 
trical appliances  came  in  contact  with  those  of  plaintiff  in 
the  discharge  of  defendant's  contractual  duties  plaintiff 
would  simply  have  to  yield  to  the  paramount  license. 

Again,  defendant  company,  in  order  to  light  the  streets, 
must  place  the  lamp  poles  where  lights  are  required  under 
the  contract,  and  having  the  right  to  set  its  poles  at  the 
most  convenient  point  for  lighting  the  streets,  would  have 
the  right,  by  the  most  convenient,  direct,  cheapest  and 
practical  route,  to  bring  its  wires  to  the  point  where  the 
street  is  to  be  lighted.  Having  that  right,  defendant 
would  have  the  right  to  place  its  poles  and  string  its 
wires  wherever  these  convenient  places  were,  properly 
observing  the  ordinances  of  said  city  governing  the  setting 
of  poles  and  the  stringing  of  wires,  rights  of  the  public 
and  abutting  property  owners.  It  should  also  observe  the 
rights  of  plaintiff  company  to  continue  their  plant  as  a 
commercial  plant. 

As  to  the  question  of  requiring  defendant  to  condemn, 
which  plaintiff  claims,  before  acquiring  a  right  of  way 
over,  by  or  through  plaintiff,  it  is  the  opinion  of  this  court 
that  under  the  act  of  1883  cities  have  the  right  to  do  their 
own  lighting  without  such  condemnation,  so  long  as  they 
do  not  leave  the  streets  and  alleys.  If  they  have  the  right 
to  do  their  own  lighting  without  such  condemnation,  then 
it  follows,  in  the  judgment  of  this  court,  that  they  have  the 
right  to  delegate  that  power  to  a  contracting  party. 

Defendants  in  this  case,  therefore,  have  the  same  right 
without  condemnation  that  the  city  would  have.     No  man 
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would   have  to  condemn  bis  own  farm  in  order  to  run  c» 
railroad  or  telegraph  line  through  it. 

It  must  be  understood  that  a  party  that  goes  into  com- 
petition and  bids  for  public  lighting  and  secures  the  same 
by  making  the  lowest  bid,  as  they  are  generally  secured  in 
this  way,  must  have  the  undisputed  right  to  use  the  streets 
and  alleys  to  set  poles  and  string  its  wires  thereon,  in 
order  to  carry  out  said  contract.  This  is  one  of  the 
elements  of  the  bid,  otherwise  the  party  that  had  the 
former  contract  would  hold  on  forever  and  the  public 
would  be  helpless  and  without  the  power  to  displace  them 
and  secure  a  lower  bidder. 

It  is  claimed  that  the  effect  of  a  5,000  volt  circuit  com- 
ing in  contact  with  a  2,500  volt  circuit  would  eflfect  the 
weaker  in  such  a  manner  as  to  burn  out  the  dynamos  and 
lamps  in  the  instruments  on  the  weaker  circuit.  That  is 
substantially  the  evidence  of  experts  Brooks,  Vanslyke, 
Waggoner,  Clisdell,  Hilton,  Ellis  and  others. 

On  the  contrary,  it  is  claimed  by  an  equal  number  of  the 
defendant's  witnesses,  among  whom  are  Stahley,  Warren, 
Tucker,  Niles,  Pierce  and  others,  that  if  the  electrical 
circuit  of  both  companies  be  properly  constructed  and 
maintained,  and  the  wires  of  the  two  systems  come  in 
actual  metallic  contact,  there  would  be  no  interference  with 
either  circuit  and  no  injury  or  damage  to  the  appliances  of 
either,  notwithstanding  one  is  of  the  voltage  of  2,500  and 
the  other  5,000.  And  defendant  shows  that  even  if  one  of 
the  defendant's  wires  should  break,  the  current  upon  said 
wires  would  immediately  cease  and  would  not  be  re-estab- 
lished. 

The  affidavits  of  defendant  show  a  great  many  of  them 
are  men  of  national  reputation.  Applying  the  rule  that 
we  must  apply  in  deciding  a  question,  it  is  plain  as  to 
what  the  court  would  have  to  conclude  upon  this  question. 

The  evidence  introduced  by  plaintiff,  supported  by  a 
number  of  affidavits,  is,  that  there  would  be  interference 
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to  plaintiff's  wires  by  the  sagging  and  swaying  of  the 
wires  of  defendant,  and  that  the  sag  on  these  wires  would 
be  about  eighteen  inches,  more  or  less,  according  to  the 
construction  and  temperature. 

On  the  contrary,  affidavits  of  defendant  made  by  equally 
as  reputable  witnesses,  and  more  in  number,  show  that 
the  sagging  would  not  be  more  than  eight  or  ten  inches 
under  like  circumstances,  and  the  swaying  would  be  much 
less  than  the  sagging,  and  in  connection  with  this  it  is 
shown  by  as  many  as  eight  witnesses,  who  have  made  an 
examination  of  defendant's  line,  that  the  wires  would  be 
from  five  to  ten  feet  higher  than  plaintiff's  wires,  which  is 
not  denied,  except  in  two  or  three  locations,  which,  if  true, 
as  sworn  to  by  plaintiff's  witnesses,  then  there  would  be 
no  interference  to  plaintiff's  wires. 

Plaintiff  claims  that  the  poles  coming  in  contact  with 
defendant's  wires  would  cause  "grounds,"  which  contact 
would  cause  dynamos  to  flash  and  danger  to  the  trimmer, 
and  should  a  second  "ground"  be  made,  put  out  the  lights 
and  thus  destroy  the  efficiency  of  the  light  and  service  of 
the  plaintiff  company. 

But  defendant  also  denies  that  there  will  be  any  such 
places  when  the  line  is  completed  and  ready  for  operation. 
They  also  deny  that  if  they  do  come  in  contact  with  the 
poles  that  there  would  be  any  harmful  results;  and  in 
addition  to  the  above,  should  plaintiff's  claim  be  true,  then 
the  method  of  protecting  their  wires  is  well  known  to  the 
plaintiff  and  used  by  them,  and  can  be  done  at  small 
expense  by  using  a  bracket  and  insulator,  or  by  permitting 
defendant  to  use  them. 

The  above  question  is  supported  and  denied  by  about  an 
equal  number  in  this  case,  and  I  cannot  presume  defend- 
ant company's  line  will  be  negligently  constructed  and 
negligently  maintained.  Upon  this  question  the  city 
council  should  regulate  which  company  should  furnish  the 
bracket  and  insulator,  etc.,  by  ordinance. 
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When  we  take  into  consideration,  and  that  must  be 
taken  into  consideration,  as  it  is  in  the  evidence  in  this 
case,  that  there  are  a  large  number  of  companies  in  this 
city  whose  business  is  carried  on  by  reason  of  wires  sup- 
ported  by  poles,  and  that  these  poles  ornament  nearly  every 
street  corner,  it  would  be  impossible  to  set  325  lamp  poles, 
and  the  poles  to  carry  the  wires  to  said  lamp  poles,  with- 
out coming  in  contact  with  some  of  these  various  com- 
panies and  especially  plaintiff's  company,  and  because 
they  do  cross  each  other's  paths  this  court  cannot  grant 
the  motion  alone  on  that  ground.  If  the  plaintiff  and 
defendant  neither  had  the  contract  for  public  lighting,  then 
their  rights  would  be  co-ordinate. 

On  the  question  of  estoppel  this  court  recognizes  the  rule 
to  be  that  if  one  party  is  proceeding  to  do  that  which 
interferes  with  the  right  of  another,  in  the  doing  of  which  a 
large  amount  of  money  is  being  expended  with  the  knowl- 
edge of  the  party  denying  the  right,  the  party  denying 
such  right  cannot  safely  stand  by  and  see  such  expenditure 
made  without  taking  immediate  and  proper  steps  to 
protect  his  rights. 

I  do  not  claim  it  necessary,  however,  to  base  my  decision 
on  this  proposition,  but  on  the  question  of  res  adjudicata. 
I  think  the  rule  has  never  been  better  expressed  than  that 
stated  in  the  case  of  Fischli  v.  Fischli,  1st  Blackford,  260, 
wherein  it  is  expressed  in  these  words:  **For,  whenever  a 
matter  is  adjudicated,  and  finally  determined  by  a  compe- 
tent tribunal,  it  is  considered  forever  at  rest.  This  is  the 
principle  upon  which  the  repose  of  society  materially 
depends,  and  it,  therefore,  prevails,  with  very  few  ex'^'^p- 
tions,  throughout  the  civilized  world.  This  principle 
not  only  embraces  what  actually  was  determined,  bvi  also 
extends  to  every  other  matter  which  the  parties  might  have 
litigated  in  this  case,"  This  decision  has  been  followed, 
cited  and  approved  by  our  Supreme  Court  from  its  begin- 
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Ding  to  the  present  time,  and  no  case  has  been  more 
frequently  cited.  I  find  the  facts  in  this  case  to  be  that  the 
matters  involved  in  this  controversy  not  only  might  have 
been,  but  substantially  were,  litigated  and  determined  in 
thj  Vigo  Circuit  Court  in  case  No.  17,723  on  the  17th  day 
of  January,  1896,  and  before  this  case  was  begun.  And 
the  court  is  of  the  opinion  also  that  in  law  the  party  hav- 
ing the  contract  with  the  city  to  furnish  public  lights  for 
the  streets  and  alleys  has  the  implied  right  to  the  use  of 
the  streets  and  alleys,  in  complying  with  such  contract, 
superior  to  any  right  which  any  corporation  or  individual 
can  have  in  furnishing  commercial  or  domestic  lights. 
This  must  be  so,  for  the  reason,  that  in  law,  public  rights 
are  superior  to  private  rights.  By  reason  of  this  rule  of 
law,  this  restraining  order  cannot  be  continued  after  the 
first  day  of  February,  1895,  and  the  motion  for  the 
temporary  injunction  is,  therefore,  denied,  and  the 
restraining  order  heretofore  made  is  dissolved. 


NoTB.— For  this  opinion  the  editor  is  indebted  to  McMutt  &  McNutt 
Efiqs.,  Terre  Haute,  Ind. 
See  note  to  next  caaeb 
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Western  Union  Telegraph    Company  v.   Los  Angblbs 

Electrio  Company. 

Cr.  S,  Circuit  Court,  S»  D.  California,  Aug,  S,  1896. 
Interfebbnce  of  electrical  uses. 

As  between  a  telegraph  company  entitled  to  use  high  ways  by  authority  of 
its  acceptance  of  the  post-roads  act  of  Congress  of  1866,  and  a  company 
organized  for  and  engaged  in  the  business  of  furnishing  electric  light 
and  power,  the  former,  having  prior  occupancy  of  a  street,  has  the 
superior  right. 

So  held  in  an  action  for  equitable  relief  against  the  operating  of  wires  so 
as  to  cause  injury  by  induction. 

It  being  expressly  provided  by  the  post-roads  act  that  the  franchise  which 
it  confert  shall  not  interfere  with  ordinary  travel,  the  question  whether 
the  electric  lighting  of  a  city  by  night  so  promotes  this  primary  use  of 
its  streets  as  that  a  company  engaged  exclusively  in  the  business  of  such 
lighting  has,  for  its  instrumentalities,  a  right  of  occupancy  in  the  streets 
superior  to  the  franchise  acquired  by  the  telegraph  company  under  the 
post-roads  act,  is  a  question  carefully  to  be  weighed  when  presented  for 
decision,  but  not  arising  in  the  case  at  bar. 

In  an  action  to  restrain  interference  of  electrical  uses,  complaint  held 
sufficient  to  show  that  the  threatened  injury  was  a  certain  or  probable 
result,  not  a  mere  possibility. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced-^type:  Penaa- 
cola  Td.  Co.  V.  W.  U.  Tel,  Co.,  vol.  1,  p.  250;  W,  U.  Tel.  Co.  v.  Fondle- 
ton,  vol.  2,  p.  49;  Mutual  Union  Tel.  Co.  v.  Chicago^  voL  1,  p.  506. 

Facts  stated  in  opinion. 

R.  B.  Carpenter  J  for  complainant. 

Wm.  A.  Cheney f  for  defendant. 

Wellborn,  District  Judge :  Complainant,  a  New  York 
corporation,  sues  to  restrain  defendant,  a  California  cor- 
poration, from  operating  the  latter's  line  of  electric  wires 
on  Second  street,  in  the  city  of  Los  Angeles,  Cal.  The 
present    hearing    is    on    a    demurrer    to  the  bill.     The 
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pertinent  matters  therein  alleged,  briefly  stated,  are  these: 
Complainant  owns  and  operates  a  telegraph  system 
extending  through  the  United  States,  and  having  its  con- 
nections with  the  other  countries  of  the  civilized  world. 
Most  of  its  properties  in  this  country  have  been  constructed 
and  acquired  since  June  12,  1867,  at  which  date  complain- 
ant filed  with  the  postmaster-general  of  the  United  States 
its  written  acceptance  of  the  restrictions  and  obligations  of 
the  act  of  Congress  of  July  24,  1866,  entitled  ''An  act  to 
aid  in  the  construction  of  telegraph  lines,  and  to  secure  to 
the  government  the  use  of  the  same  for  postal,  military 
and  other  purposes,"  the  provisions  of  said  act  being  now 
found  in  the  Revised  Statutes  of  the  United  States  (sections 
5263  to  5269,  inclusive).  The  first  of  these  sections  is  as 
follows : 

Section  5263.  Any  telegraph  company  now  organized,  or  which  may 
hereafter  be  organized,  under  the  laws  of  any  State,  shall  have  the  right 
to  construct,  maintain  and  operate  its  lines  of  telegraph  through  and  over 
any  portion  of  the  domain  of  the  United  States,  over  and  along  any  mili- 
tary or  post-roads  of  the  United  States,  which  have  been,  or  may  here- 
after be,  declared  such  by  law,  and  over,  under  or  across  the  navigable 
streams  or  waters  of  the  United  States;  but  such  lines  of  telef]:raph  shall 
be  so  couHtructed  and  maintained  as  not  to  obstruct  the  navigation  of 
such  streams  and  waters,  or  interfere  with  the  ordinary  travel  on  such 
military  or  post-roads. 

Second  street,  above  mentioned,  is  a  post-road.  23 
Stat.  3. 

Since  its  acceptance  aforesaid,  complainant  has  in  all 
things,  and  at  all  times,  complied  with  the  provisions  of 
said  act.  In  the  year  1889  complainant  erected  poles  and 
strung  wires  thereon,  and  thus  constructed,  as  a  part  of  its 
general  system  and  has  since  operated  the  same,  a  line 
along  the  north  side  of  Second  street  in  the  city  of  Los 
Angeles,  Cal.  Over  said  line  are  sent  governmental,  com- 
mercial and  social  messages,  by  way  of  the  Santa  Fe  route 
and  its  various  branches,  throughout  the  civilized  world. 
In    respect  to  the  messages    of    the  government    of  the 
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United  States,  complainant  is  the  agent  of  said  govern- 
ment, and,  as  to  the  messages  transmitted  between  Cali- 
fornia and  the  other    States  of  the  Union    and   foreign 
countries,  complainant  is  an  instrument  of  interstate  and 
foreign  commerce.     In  May,   1895,  while  said  line  was 
thus  in  full  operation,  with  10  wires  strung  up  on  the  cross 
arms  of  its  poles,  defendant  constructed  a  line  of  poles  in 
an  exact  line  with  those  of  complainant,  and  strung  its 
wires  upon  the  cross  arms  of  its  po^es,  directly  under  the 
wires  of  complainant's  line,  and  in  many  places  so  near  to 
the  wires  of  complainant's  telegraph  line  aforesaid  as  to 
interfere   with    the  working  of    complainant's   wires,   in 
consequence    of  the  stronger  electric  current    sent    over 
defendant's  wires.     Defendant  is  engaged  in  the  business 
of  transmitting  electric  currents,  at  various  points  in  the 
city  of  Los  Angeles,  for  arc  lights  of  2,000  and  3,000  candle 
power,    on    poles    from    25    to  130    feet    high,  and  for 
incandescent  lights,  and  for   propelling  machinery,    and 
its  said  line  along  Second  street  is  to  be  used  for  all  these 
purposes.     Defendant's  wires,    when  charged  with  high 
power  currents,  seriously  interfere  with  the  wires  of  com- 
plainant,   by    reason    of    induction,    or    that     electrical 
influence  which  a  current  in  one  wire  exerts  upon  another 
wire  in  close  proximity.     Defendant's  wires,  in  order  to 
transmit  electrical  currents  for  said  arc  lights,  must  be, 
and  are,  charged  with  very  strong  electrical  currents — 
four  or  five  times  stronger  than  the  currents  used  by  com- 
plainant in  transmitting  messages  over  its  lines.      The 
instruments  necessary  to  bo,  and  which  are,  used  by  com- 
plainant in  the  transmission  of  its  messages,  are  delicate 
and  sensitive,   and,  preparatory  to  transmitting  signals, 
must  be  carefully  balanced  and  adjusted,  in  accordance 
with  the  strength  of  the  electrical  current  generated  by 
the  batteries  in  complainant's  main  office,  and  the  condi- 
tion  of    the    wires    over    which    the    signals    are    to  be 
transmitted;  and,  therefore,  the  strong  current  sent  over 
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defendant's  wires  will  disarrange,  distort  and  mutilate  the 
telegraph  signals  of  complainant's  line,  and  will  result  in 
serious  errors  in  the  transmission  and  reception  of  the  tele* 
graphic  [messages  of  complainant.  The  breaking  of  com- 
plainant's wires,  and  their  falling  upon  those  of  the 
defendant,  as  they  are  liable  to  do,  would  destroy  com- 
plainant's instruments,  and  endanger  the  lives  of  its 
employes.  The  dangerous  character  of  defendant's  wires 
renders  it  difficult,  if  not  impossible,  to  keep  the  com- 
plainant's lines  in  order.  Complainant  is  operating  under 
heavy  penalties  to  the  United  States  government,  and  is 
liable  to  its  employes  for  personal  damages.  The  grounds 
of  the  demurrer,  as  therein  stated,  are  as  follows : 
"(1)  That  the  complainant  hath  not,  in  and  by  its  said 
bill,  made  or  stated  such  a  case  as  entitles  it,  in  a  court  of 
equity,  to  any  relief  against  defendant  as  to  the  matters 
contained  in  the  said  bill,  or  of  any  such  matters,  (a)  It 
does  not  set  forth,  state  or  allege  that  this  defendant 
prevented,  or  has  been  preventing,  or  will  [prevent,  the 
complainant  from  using  the  post-roads,  or  any  of  them,  of 
the  United  States,  (b)  It  does  not  appear  from  its  said 
bill  that  the  complainant  has  not  a  speedy  and  adequate 
remedy  at  law,  or  that  it  will  suffer  irreparable  damage  by 
any  act  on  the  part  of  this  defendant,  (c)  The  said  bill 
does  not  show  any  exclusive  right  in  this  complainant,  as 
against  the  defendant,  to  the  use  of  the  north  side  of 
Second  street,  in  the  said  city  of  Los  Angeles.  (2)  That 
the  said  bill  is  deficient  in  certainty,  in  that  it  does  not  in 
any  manner  show,  or  attempt  to  show,  how  far  apart  the 
wires  of  this  defendant  must  be  from  the  wires  of  this 
complainant  in  order  to  avoid  the  results  of  what  is  stated 
in  said  bill  as  'induction,'  nor  how  near  said  wires  of  this 
defendant  must  be  to  the  wires  of  the  complainant  in  order 
to  cause  the  process  set  forth  in  the  said  bill  as  'induction.' 
(a)  And  further,  that  the  said  bill  does  not  state  or  allege 
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that  this  defendant  has  in  any  manner  interfered  with  the 
wires  of  this  complainant." 

Complainant's  franchise,  by  virtue  of  the  act  of  Congress 
of  July  26,  1866,  to  construct,  maintain  and  operate  a  line 
on  Second  street,  is  conceded;  but  the  defendant  insists 
that  said  franchise  is  subject  to  reasonable  local  regula- 
tions, and  does  not  include  exemption  from  the  burdens 
ordinarily  cast  upon  those  who  exclusively  appropriate 
parts  of  a  public  highway.  Pensacola  Teh  Co.  T,  W.  TT. 
Tel.  Co.,  96  U.  S.  1 ;  Telegraph  Co.  ▼•  Pendleton,  122  U. 
S.  359;  MuUica  Union  Tel.  Co.  v.  City  of  Clii^sago,  16 
Fed.  Rep.  309.  While  these  authorities  appear  to  sustain 
the  limitations  suggested  by  defendant,  the  facts  of  the 
case  at  bar  do  not  raise  for  decision  any  question  connected 
with  such  limitations.  The  material  contention  made  in 
defendant's  brief  is  that  the  bill  does  not  show  siieh  an 
unlawful  interference  by  defendant's  wires  with  complain- 
ant's business  as  entitles  the  latter  to  equitable  relief, 
because:  First,  the  threatened  injury  is  only  a  remote 
possibility,  and  not  a  certain  or  probable  result;  second, 
so  far  as  concerns  the  right  to  occupy  a  street,  the  business 
of  furnishing  a  city  and  its  inhabitants  with  light  is  a 
higher  use  than  that  of  telegraphing,  and  therefore  defend- 
ant's right  of  occupancy  is  superior  to  that  of  complainant. 
These  two  points  will  be  examined  in  the  order  in  which 
they  are  stated. 

1.  In  support  of  its  first  contention,  defendant  suggests 
that  there  is  no  statement  in  the  bill  of  the  distance  at 
which  an  electric  current  upon  one  wire  will  aflFect,  by 
induction,  another  wire.  This,  I  think,  is  a  matter  of 
evidence  which  need  not  be  specifically  set  forth.  The 
ultimate  fact,  in  this  connection,  essential  to  complainant's 
case,  and  which  should  be  alleged,  is  that  defendant's 
wires  have  been  placed  so  near  to  complainant's  wires  as 
to  seriously  impair  the  efficiency  of  the  latter;  and  this 
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situation,  I  think,  is  sufficiently  shown.  The  bill  alleges 
as  follows: 

'*Said  defendant  has  placed  its  poles  in  an  exact  line 
with  those  of  your  orator  on  said  Second  street,  and  its 
wires,  so  far  as  they  are  strung,  and  in  so  far  as  they  will 
be  strung  if  the  line  of  defendant  is  continued  to  Alameda 
street,  are  directly  under  the  wires  of  your  orator,  and  in 
many  places  so  near  to  the  wires  of  the  telegraph  line  of 
your  orator  aforesaid  as  to  interfere  with  the  working  of 
your  orator's  wires,  in  consequence  of  the  stronger  electric 
current  sent  over  the  wires  of  said  defendant,  the  Los 
Angeles  Electric  Company." 

Furthermore,  the  bill,  after  alleging  that  the  electrical 
currents  to  be  transmitted  over  defendant's  wires  will  be 
much  stronger  than  those  used  by  complainant,  and  that 
the  instruments  necessarily  employed  by  complainant  in 
the  transmission  of  messages  are  delicate  and  sensitive, 
and  must  be  adjusted  with  reference  to  the  current 
generated  by  the  batteries  in  its  main  office,  and  the 
conditions  of  the  wires  over  which  the  signals  are  to  be 
transmitted,  proceeds  thus: 

"And,  therefore,  the  induced  current  over  the  defend- 
ant's line  will  disarrange,  distort  and  mutilate  the  tele- 
graphic signals  of  your  orator's  line,  by  interposing  a 
foreign  and  stronger  current,  not  under  the  control  and  not 
within  the  knowledge  of  the  transmitting  operator,  and 
will  result  in  serious  errors  in  the  transmission  and 
reception  of  the  telegraphic  messages  of  your  orator." 

From  these  quotations  it  appears  the  bill  does  expressly 
a  id  directly  allege  that  the  operation  of  defendant's  line 
will  seriously  and  prejudicially  afifect  complainant's  line. 

2.  Defendant  contends  in  the  next  place  that  the  light- 
ing of  a  street  is  necessary  to  its  primary  use — travel — and 
that,  therefore,  an  electric  light  company  carrying  on  the 
business  of  such  lighting  has  a  paramount  right  of  occu- 
pancy, as  against  a  claim  not  founded  upon  such  primary 
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use.  I  have  been  able  to  find  but  one  authority  on  this 
question,  and  that  one  is  against  the  defendant,  and 
expressed  as  follows: 

'•Sec.  223.  Telegraph  v.  Electric  Light.  The  use  of  the 
same  street,  or  side  of  the  streec,  for  both  telegraph  and 
electric  light  wires,  may  bring  up  a  question  of  which  of 
the  two  uses  of  electricity  is  entitled  to  the  precedence. 
The  electric  light  wires  carry,  as  is  well  known,  a  heavy 
and  dangerous  electric  current,  which  may,  in  case  of 
sagging  or  breaking  of  the  electriclight  or  telegraph  wires, 
be  distributed  over  the  telegraph  wires,  and  burn  out  the 
instruments,  and  endanger  the  lives  and  safety  of  the 
employes  of  the  telegraph  company.  On  the  other  hand, 
the  wires  may  be  so  adjusted  that  both  companies  can  use 
the  same  side  of  the  street  with  safety.  The  question  which 
of  the  companies  must  make  this  adjustment  of  its  wires 
dapends  upon  the  question  of  which  company  was  prior  in 
its  occupation  of  the  streets  with  its  wires.  If  the  tele- 
graph company  has  strung  its  wires  along  the  street,  and 
is  carrying  on  the  telegraphing  business,  the  electric  light 
company  cannot,  even  under  a  municipal  ordinance  grant- 
ing it  such  power,  string  its  wires  within  such  distance  of 
the  wires  of  the  telegraph  company,  or  in  such  a  manner 
as  to  create  a  danger  such  as  has  been  specified  above,  and 
a  court  of  equity  will  enjoin  the  electric  light  company 
from  80  stringing  its  wires.  On  the  other  hand,  if  the 
electric  light  company  has  already  strung  its  wires,  and  is 
operating  them,  the  telegraph  company  cannot  compel  it 
to  remove  them  so  as  to  allow  it  to  occupy  the  street,  even 
under  the  franchise  and  protection  of  the  act  of  Congress 
of  July  14,  1866  (Rev.  St.  U.  S.  sec.  5263),  unless  in  no 
other  way  can  it  avail  itself  of  this  franchise."  Crosw. 
Electricity,  p.  194. 

This  author  seems  to  consider  the  two  uses  of  telagraph- 
ing  and  electric  lighting,  so  far  as  concerns  their  respective 
privileges  in  a  street  capable  of  sustaining  both  uses,   of 
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equal  necessity,  and,  therefore,  that  prior  occupancy  gives 
the  better  right.  Without  deciding  the  point  involved,  I 
will  say  that  defendant's  argument,  although  opposed  by 
the  text  quoted,  would  not,  if  defendant's  sole  business 
was  that  of  lighting  the  streets,  be  without  force.  The 
act  of  Congress  of  July  24,  1866,  hereinabove  mentioned, 
expressly  provides  that  the  franchise  which  it  confers 
shall  not  interfere  with  ** ordinary  travel."  Whether  the 
electric  lighting  of  a  city  by  night  so  promotes  this 
primary  use  of  its  streets  as  that  a  company  engaged  exclu- 
sively in  the  business  of  such  lighting  has,  for  its  instru- 
mentalities, a  right  of  occupancy  in  the  streets  superior  to 
the  franchise  acquired  by  a  telegraph  company  under  the 
aforesaid  act  of  Congress,  is  a  question  carefully  to  be 
weighed  when  presented  for  decision.  It  does  not  arise, 
however,  in  the  case  at  bar,  as  the  defendant  is  engaged  in 
transmitting  electricity,  not  only  for  lighting  purposes,  but 
also  for  propelling  machinery.  As  against  this  latter  use, 
a  franchise  acquired  under  said  act  of  Congress,  I  think, 
confers  a  superior  right  where  the  right,  as  here,  is  fortified 
by  prior  occupancy.  The  demurrer  is  overruled,  and  the 
defendant  assigned  to  answer  the  bill  at  the  rule  day  in 
September  next. 

Note. —  See  note,  toI.  6,  p.  364,  for  reference  to  earlier  cases  in  this 
series  upon  the  interference  with  each  other  of  electrical  uses  of  streets,  of 
wiiich  the  two  preceding  cases  are  examples. 

VOL.  VI — 14. 
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Western  Union    Telegraph    Company    op    Baltimore 
City  and  City  and   Suburban  Railway  Company  v. 

State,  to  use  op  Edward  Nelson. 

Maryland  Court  of  Appeals,  Jan,  8, 1896. 
Injuby  by  electric  shock.— Concubrent  nboligenob. 

The  privilege  granted  to  electrical  companies  by  State  or  municipal  authori- 
ties, to  incumber  public  highways  with  appliances  likely  to  endanger 
the  traveling  public,  unless  properly  employed  and  controlled,  imposes 
upon  them  the  duty  of  so  managing  their  affairs  as  not  to  injure  persona 
lawfully  in  the  streets  —  to  make  the  traveler's  lawful  use  of  the  street 
substantially  as  safe  as  it  would  be  without  such  appliances.  Therefore 
the  fact  that  a  person  is  injured  by  the  appliances  of  such  oompanies 
when  not  in  proper  condition  raises  the  presumption  that  the  companies 
were  negligent. 

A  traveler  having  been  shocked  and  burned  by  contact  with  a  telephone 
wire  which  had  broken  and  fallen  across  the  feed  wire  of  a  trolley  rail- 
way and  thence  to  or  near  the  ground,  fields  that  evidence  that  the 
wire  had  so  himg  for  two  weeks;  that  it  was  swayed  by  the  wind  caus- 
ing it  to  rub  against  the  insulating  material  of  the  feed  wire;  that  such 
rubbing  for  so  long  would  materially  injure  the  insulation;  was  evi- 
dence, especially  in  absence  of  any  to  the  contrary,  that  the  telephone 
wire  became  charged  through  the  feed  wire. 

Judgment  for  plaintiff  against  both  companies  in  an  action  against  them 
jointly  sustained. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Haynm 
V.  Raleigh  Oas  Co.,  vol.  5,  p.  264;  Uggla  v.  West  End  St.  Ry,  Co.,  voL 
4,  p.  889;  8,  W,  Td.  <Sb  Teleph.  Co.  v.  Robinson,  vol.  4,  p.  842;  Bkmehard 
V.  W,  U,  Tel.  Co.,  vol.  1,  p.  176. 

Appeal  by  defendant  from  judgment  of  Baltimore  City 
Court. 

W.  Irvine  Cross,  John  K.   Cowen,  and  E.  J.  D.  Cross,  for 
appellants. 

Isidor  Rayner  and  Isaac  L.  Straus,  for  appellee. 

Page  J, :  This  action  was  brought  against  the  Western 
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Union  Telegraph  Company  and  the  City  &  Suburban 
Railway  Company,  to  recover  damages  for  the  alleged 
neglect  of  the  defendants,  whereby  one  Michael  Nelson  lost 
his  life. 

•         •••  •  •  •••• 

The  remaining  exceptions  present  for  our  consideration 
the  several  instructions  granted  and  rejected  by  the  court, 
and  this  renders  necessary  a  statement   of  the  main  facts 
of  the  case.     On  August  24,  1893,  Michael  Nelson,  a  child 
of  11  years,  while  walking  on  Eastern  avenue  near  Luzerne 
street,   came  in  contact  with  a  telephone  wire  which  hung 
from  a  pole  owned  and  controlled  by  the  Western  Union 
Telegraph  Company  of  Baltimore  City.     Along  that  part 
of  Eastern  avenue  the  City  &  Suburban  Railway  Company 
operates  one  of  its  lines  of  electric  railway.     Its  iron  poles 
are  placed  at  intervals  along  the  curb  line,  and  carry  wires 
strung  across  the  street  to  support  the  trolley  wire  in  the 
middle  of  the  street.     Besides  these,  they  also  support  the 
railway's  feed  wires,  which  stretch  from  pole  to  pole  along 
the  street,   over  the  curb  line  and  parallel  to    it.     The 
function  of  these  feed  wires  is  to  supply  electricity  to  the 
trolley  wire,  so  that  the  potential  of  that  wire  may  be 
always  constant;  and  when  the  road  is  being  operated  they 
carry  a  voltage  of  500  volts,  sufficient  to  produce  upon  any- 
one receiving  it  serious  injury  or  death.     By  means  of  a 
preparation  of  braided  cotton,  saturated  with  insulating 
material,  and  covered  with  a  waterproof  compound,  feed 
wires  are  kept  insulated,  so  that,   when   the  insulation  is 
properly  done,   and  in  good  condition,   there  can   be  no 
escape  of  electricity.     If  exposed,  however,  long  to  atmos- 
pheric influence,  it  becomes  depreciated,  and  will  not  serve 
i»  purpose.     Defects  are  also  sometimes  to  be  attributed 
to  improper  handling  of  the  wire  in  the  process  of  con- 
struction, so  that  the  covering  becomes  broken,   and  the 
frictional  contact  of  another  wire  rubbing  against  it  would 
cause  serious  damage  to  the  insulation,  and  in  such  a  case 
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the  current  would  commence  to  be  carried  through  before 
the  insulation  was  ** probably  absolutely  worn  through.*' 
If  imperfect  insulation  were  due  to  such  rubbing,  so  that 
the  charged  wire  was  laid  bare,  or  so  worn  that  the  current 
found  a  path  to  the  overhanging  wire,  there  would  be  no 
sparks  afe  the  point  of  contact,  unless  there  was  an  ''arcing 
or  air  space"  between  the  two.  The  defendant  offered 
evidence  tending  to  show  that  the  particular  feed  wire  was 
erected  in  1893.  It  was  not  contended  that  the  insulating 
material  was  not  of  the  best,  or  that  it  was  not  originally 
put  up  in  a  proper  manner.  The  defendants  also  offered 
evidence  to  show  that  at  the  time  of  the  accident  the 
insulating  material  was  intact  at  the  place  where  the  tele- 
phone wire  rested  on  it.  It  was  shown  the  swinging  wire 
did  not  belong  to  the  telegraph  company,  but  was  sus- 
pended from  a  bracket  or  lug  on  one  of  its  poles.  It  was 
erected,  with  the  permission  of  the  company,  by  a  gentle- 
man for  his  private  uses.  It  had  long  been  unused,  but 
was  permitted  by  the  company  to  remain,  a  dead  wire,  on 
the  poles  where  it  was  first  placed.  In  some  manner  it 
parted,  and  one  of  the  ends,  suspended  from  the  lug, 
passed  over  or  around  the  feed  wire,  and  extended  to  the 
pavement,  where  it  swayed  to  and  fro  in  the  wind.  In 
this  position  it  remained  for  at  least  two  weeks.  At  first, 
it  seems  not  to  have  been  charged  with  electricity,  for  a 
policeman,  at  some  time  during  that  period,  gathered  up 
the  swinging  end  and  placed  it  in  a  tree  box  near  by,  so  as 
to  get  it  out  of  the  way  of  persons  passing  ^long  the 
street.  The  unbroken  portion  of  the  wire  passed  along  for 
some  distance  into  the  city,  but,  further  than  to  show 
there  was  no  contact  with  other  wires  for  two  squares, 
there  was  no  evidence  tending  to  prove  that  it  received  its 
deadly  charge  elsewhere  than  at  the  place  where  it  crossed 
the  feed  wire.  It  is  not  contended  that  Nelson  was  guilty 
of  contributory  negligence.  How  he  came  in  contact  with 
the  wire  does  not  clearly  appear.     Some  of  the  witnesses 
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thought  it  was  blown  against  him  by  the  wind.  However 
that  may  be,  it  passed  between  his  fingers,  and  as  he 
recoiled  from  the  shock  he  drew  it  about  his  neck  and 
throat.  He  was  badly  burned.  In  a  few  days,  lockjaw 
set  in  and  he  died.  At  the  conclusion  of  the  plaintiff's 
testimony^  the  court  was  asked  by  the  defendants  to 
instruct  the  jury  that  there  was  no  legally  sufficient  evi- 
dence to  show  that  the  death  of  Nelson  was  caused  by  the 
negligence  of  the  defendants,  or  either  of  them;  and  this 
the  court  refused  to  do.  To  entitle  the  plaintiff  to  recover, 
it  was  requisite  that  the  proof  should  establish  some  duty 
on  the  part  of  the  defendants  in  respect  to  the  person 
injured,  and  that  the  injury  was  :occasioned  by  reason  of 
the  failure  of  the  defendants  to  perform  that  duty.  This 
principle  is  stated  in  Maenner  v.  Carroll,  46  Md.  212,  as 
follows:  **  To  constitute  a  good  cause  of  action,  in  a  case 
of  this  nature,  there  should  be  stated  a  right  on  the  part  of 
the  plaintiff,  a  duty  on  the  part  of  the  defendant  in  respect 
to  that  right,  and  a  breach  of  that  duty  by  the  defendant, 
whereby  the  plaintiff  suffered  injury."  Now  the  deceased, 
at  the  time  of  the  injury,  was  upon  a  public  highway,  at 
a  spot  where  he  had  a  right  to  be,  and  was  going  along 
it,  to  his  home,  in  a  lawful  and  proper  manner.  The  side- 
walks of  the  streets  in  a  city  are  for  the  use  of  all  persons 
who  have  occasion  to  pass  along  them,  and  Nelson,  while 
in  the  exercise  of  this  unquestioned  right,  was  entitled  to 
be  protected  and  safe  from  all  injury  on  account  of 
dangerous  obstructions.  On  the  other  hand,  both  of  the 
defendants  were  using  the  streets,  under  the  permission  of 
the  State  and  municipal  authorities,  for  purposes  of  private 
gain,  by  means  of  agencies  such  as  could  and  would 
become  dangerous  to  human  life  if  not  properly  and  care- 
fully employed.  The  railway  company  pursued  its  business 
by  means  of  cars  propelled  by  electricity  partially  supplied 
through  feed  wires  over  and  along  the  edge  of  the  pave- 
ment.    The  telegraph  company  had  its  poles  also  along 
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the  curb  line,  and  its  wires,  extending  along  the  street, 
were  over  and  along  the  feed  wire,  which,  though 
insulated,  carried  a  deadly  current.  The  privilege  so 
granted  thus  to  incumber  the  public  highway  with  appli- 
ances so  likely  to  become  dangerous  to  the  public  safety, 
unless  properly  employed  and  controlled,  imposed  upon 
them,  and  each  of  them,  the  duty  of  so  managing  their 
affairs  as  not  to  injure  persons  lawfully  on  the  streets. 
They  owed  it  to  Nelson  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  as  it  was  before  the  tele- 
graph and  railway  plants  had  so  occupied  it.  It  was 
their  plain  duty,  not  only  to  properly  erect  their  plants, 
but  to  maintain  them  in  such  condition  as  not  to  endanger 
the  public.  If  follows  from  this  that  if  the  property  of 
the  defendants  was  not  in  proper  condition,  and  by  reason 
thereof  Nelson  was  injured,  these  facts  alone,  in  the 
absence  of  other  evidence  to  show  that  the  defect  originated 
without  the  fault  of  the  companies,  afford  a  prima  facie 
presumption  of  negligence.  In  such  a  case  the  doctrine  of 
res  ipsa  loqiUticr^  (*'a  simple  question  of  common  sense.** 
Whitt.  Smith  Neg.  423)  fairly  applies.  In  the  leading 
case  of  Kearney  v.  Raihuay  Co.,  L.  R.  5  Q.  B.  411,  affirmed 
in  the  exchequer  chamber  (L.  R.  6  Q.  B.  759),  and  cited 
approvingly  in  Hawser's  case,  80  Md.  148,  Cockburn, 
C.  J.,  s«nid:  **  Where  it  is  the  duty  of  persons  to  do  their 
best  to  keep  premises  or  a  structure  in  a  proper  condition, 
and  we  find  it  out  of  condition,  and  an  accident  happens 
therefrom,  it  is  incumbent  upon  them  to  show  that  they 
used  that  reasonable  care  and  diligence  which  they  were 
bound  to  use,  and  the  absence  of  which,  it  seems  to  me, 
may  fairly  be  presumed  from  the  fact  that  there  was  tlie 
defect  from  which  the  accident  has  arisen."  In  Byrne  v. 
Boadle,  2  Ilurl.  &  C.  722,  also  cited  in  Hoivser*s  case,  the 
plaintiff,  while  walking  in  the  street,  was  injured  by  a 
barrel  falling  from  an  upper  window  of  a  warehouso 
belonging  to  the  defendant,   and  on  these  facts  alone  it 
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was  held  there  was  evidence  of  negligence  to  go  to  the 
jury.  In  Thomas  v.  W.  U.  Tel.  Co.,  100  Mass.  156,  where 
two  horses  driven  along  the  highway  became  entangled  in 
a  telegraph  wire,  swinging  across  a  public  way  at 
such  a  height  as  to  obstruct  and  endanger  ordinary  travel, 
it  was  held  these  facts  alone,  unexplained  and  unac- 
counted for,  were  evidence  of  neglect  on  the  part  of  the 
company,  and  should  have  been  submitted  to  the  jury. 
Maynes  w.  Rideigh  Gas  Co.  (N.  C).  19  S.  E.  344;  Uggla 
T.  WMt  Eiid  8t.  Hallway  Co.,  160  Mass.  353;  2  Thomp. 
Neg.  1220,  et  seq.;  Thomp.  Elect.  §  178;  8otithwe8tem 
T^egraph  Jk  T^i^hone  Co.  v.  llohinaon,  50  Fed.  813; 
Stephens  &  C.  Transp.  Go.  v.  W.  U.  Tel.  Co.,  8  Ben.  502, 
Fed.  Cas.  No.  13,371;  W.  U.  Tel.  Go.  v.  Eyser,  2  Colo.  163; 
Blaiichard  v.  W.  U.  Tel.  Co.,  60  N.  Y.  510;  Wolfe  v. 
Erie  Tel.  &  Teleph.  Go.,  33  Fed.  322. 

Was  there  evidence  before  the  jury,  when  these  instruc- 
tions were  asked,  from  which  they  could  find  that  the 
property  of  the  defendants  was  out  of  proper  condition  at 
the  time  of  the  accident,  and  that  by  reason  thereof  Nelson 
was  injured?  There  was  evidence  that  the  telephone  wire 
had  been  hanging  over  the  feed  wire  for  at  least  two 
weeks;  that  in  that  position  it  was  swayed  by  the  wind, 
causing  it  to  rub  against  the  insulating  material;  that 
such  rubbing  for  two  weeks  would  cause  a  very  serious 
damage  to  the  insulation.  No  information  had  been  given 
to  the  jury  of  any  means  by  which  the  telephone  wire 
was  charged,  otherwise  than  from  the  feed  wire,  and  that 
could  have  been  possible  only  by  a  defect  in  the  insulation. 
This  was,  assuredly,  evidence  tending  to  prove  that  the 
telephone  wire  was  charged  through  the  feed  wire. 
Whether  sufficient,  or  not,  to  establish  it  as  a  fact,  was 
for  the  jury  to  determine.  It  was  within  the  province  of 
the  defendants  to  rebut  the  plaintiff's  case  in  anv  manner 
they  were  able — to  show  that  the  insulation  was  perfect; 
or,  if  that  could  not  be  done,  that  the  defect  was  caused 
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by  circumstances  over  which  they  had  no  control;  or  that 
it  existed  for  so  short  a  time  that  they  could  not  be  reason- 
ably  expected  to  have  been  informed  of  it,  and  thereby 
have  had  an  opportunity  to  mend  it.  To  raise  the  pre- 
sumption of  negligence  in  this  case  it  was  not  necessary 
for  the  plaintiff  to  negative  all  possible  circumstances 
which  could  excuse  the  defendants.  If  the  jury  were 
informed  of  but  one  point  where  the  telephone  wire  was 
in  contact  with  a  live  wire,  it  would  not  be  a  wild 
speculation  for  them  to  infer — it  would  not,  in  view  of  all 
the  circumstances,  and  in  the  absence  of  any  evidence  of 
contact  elsewhere  with  the  feed  wire,  or  with  other  live 
wires — that  that  was  the  source  from  whence  the  electricity 
came,  although  it  may  have  been  a  physical  possibility 
that  there  might  have  been  such  contact  with  other  wires 
further  along  the  line.  This  the  defendants  might  have 
shown,  if  they  could,  by  way  of  defense;  but,  in  the  absence 
of  all  evidence  on  the  point,  the  jury  could  infer,  without 
violence,  that  the  electrical  charge  was  in  fact  obtained 
by  contact  of  the  telephone  wire  with  the  feed  wire.  We 
find  no  error  in  the  rejection  of  the  instructions  set  out  in 
the  third  exception.  We  deem  it  unnecessary  to  refer 
particularly  to  the  action  of  the  court  in  granting  or  reject- 
ing the  other  prayers  in  the  case.  What  we  have  said  is 
sufficient  to  dispose  of  them.  We  are  of  opinion  the  caae 
was  fairly  put  to  the  jury.  Finding  no  error  in  the  rul^. 
ings  of  the  court,  the  judgment  will  be  aflBrmed.  Judg- 
ment affirmed. 


Note.— See  note  to  East  Tenn,  Teleph.  Co,  v.  Simma'  A(im*r,^Q8t% 
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City  Electric  Street  Railway  Company    v.    George 

Conery. 

Arkansas  Supreme  Court,  December  14, 1895. 

(CI  Ark.  881.) 

INJXJBY   BY   KLWTTMC   SHOOK.— CONOUBBENT    NEQUOENCE  OP  TELEPHONE 
AND  BLBCTRIC  RAILWAY  COMPANIES. —  EVIDENCB. 

Plaintiff  having  been  injured  by  shock  from  a  telephone  wire  which  had 
broken  and  fallen  upon  a  trolley  wire  located  beneath  it,  hdd,  that  the 
injury  was  due  to  the  concurring  negligence  of  the  owners  of  both  the 
wires;  of  the  owner  of  the  telephone  wire  in  permitting  it  to  fall  and 
remain  across  the  trolley  wire;  and  of  the  street  railway  company  in 
allowing  the  telephone  wire  to  become  charged  by  contact  with  the 
trolley  wire.  There  being  three  and  only  three  electric  wires,  one 
above  another  in  a  street,  the  highest  an  electric  light,  the  second  a 
telephone  and  the  third  a  trolley  wire;  there  being  also  no  evidence  that 
the  electric  light  wire  ever  sagged  upon  or  touched  the  telephone  wire; 
and  a  person  in  the  street  having  been  shocked  by  electricity  from  a 
broken  telephone  wire ;  hdd,  that  these  facts  warranted  the  inferenc  e 
that  the  telephone  wire  received  its  current  from  the  trolley  wire,  with- 
out direct  evidence  of  their  actual  contact. 

Oases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Uggla 
▼.  West  End  St,  Ry,  Co,,  vol.  4,  p.  889;  Haynes  v.  Raleigh  Oas  Co.,  vol. 
5,  p.  264:  Texarkana  Oas,  etc,  Co.  v.  Orr,  vol.  5,  p.  272;  Sheltcm  v. 
United  Elec.  Ry.  Co.,  voL  3,  p.  477;  Block  y.  Milwaukee  St.  Ry.  Co., 
vol.  5,  p.  293. 

/.  M.  Rose  and  J.  F.  Loughborough,  for  appellant. 
JT.  F.  Auten,  for  appellee. 

Battle,  J. :  The  City  Electric  Street  Railway  Company 
is  a  corporation,  and  operates  a  street  railway  in  the  city 
of  Little  Rock,  in  this  State,  by  means  of  electricity.  Its 
railway  traverses  an  extensive  territory,  and  extends 
through  many  streets.     One  of  the  appliances  used  in  its 
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operation  is  a  trolley  wire,  suspended  by  means  of  poles, 
and  charged  with  strong  currents  of  electricity.  A  part 
of  the  railway  was  constructed  in  Fourth  street.  Above 
it  were  suspended  the  trolley  wires.  Intersecting  Fourth 
street  at  right  angles  is  Cross  street,  running  north  and 
south,  while  Fourth  runs  east  and  west.  At  the  southwest 
corner  of  Fourth  and  Cross,  0.  E.  White  resided.  Three 
blocks  distant,  on  the  corner  of  Markham  and  Cross  streets, 
was  a  drug  store,  which  he  owned  and  occupied.  The 
residence  and  store  were  connected  by  a  private  telephone 
wire,  which  was  suspended  by  passing  it  through  loops  of 
wire  attached  to  insulators  on  poles,  and  was  extended 
over  the  trolley  wire  of  the  street  railway  at  Fourth  and 
Cross  streets,  its  distance  above  it,  at  the  lowest  point, 
being  between  six  and  twelve  feet.  In  the  course  of  time 
the  telephone  wire  began  to  sag,  sagged  two  or  three  feet 
between  poles,  and  was  finally  broken  near  the  corner  of 
Markham  and  Cross  by  two  electricians  attempting  to 
make  it  straight.  The  broken  end  was  tied  to  a  post,  and 
in  a  few  days  became  untied  or  was  again  broken  at  or 
near  the  same  place,  and  hung  suspended  in  the  street,  the 
north  end  resting  upon  the  ground.  Two  days  afterwards 
Arthur  Conery,  a  lad  of  about  10  years — playing,  perhaps, 
in  the  street  in  front  of  the  home  of  his  father  and  mother — 
stepped  upon  it,  and  was  shocked,  thrown  down,  and 
burned.  His  mother,  hearing  his  cries,  went  to  his  rescue, 
and,  attempting  to  relieve  him,  was  likewise  thrown  down. 
A  workman  laboring  near  by  next  wont  to  his  assistance, 
and  cut  the  wire  and  relieved  him.  After  this  he  sued 
White  and  the  railway  company  for  damages,  recovered  a 
judgment  for  $300.  and  the  company  appealed. 

The  appellant  denies  that  the  evidence  shows  that  the 
trolley  communicated  to  the  telephone  wire  the  electricity 
with  which  it  was  charged  when  appellee  was  shocked  and 
burned.  It  says  that  it  was  not  proved  **that  there  was 
any  contact  between  the  two  wires."     It  is  true  that  there 
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was  no  positive  evidence  to  that  effect,  but  there  was  only 
one  other  electric  wire  in  that  vicinity,  and  it  was  an 
"electric  light  wire,"  which  was  suspended  above  the 
telephone,  and  there  is  no  evidence  that  it  ever  sagged  or 
fell  sufficiently  low  to  come  in  contact  with  any  wire  below 
it.  According  to  the  evidence,  there  is  only  one  reasonable 
theory  upon  which  the  condition  of  the  telephone  wire  at 
the  time  appellee  was  injured  by  it  can  be  accounted  for; 
and  that  is,  it  came  in  contact  with  the  trolley  wire,  while 
down,  and  received  the  electricity  with  which  it  was 
charged  at  the  time.  This  fact  is  sufficient  to  sustain  the 
verdict  in  that  respect. 

This  fact  being  established,  the  next  question  is,  upon 
what  duty  of  the  appellant  to  the  appellee  can  this  action 
be  based?  The  answer  to  it  is,  upon  the  duty  enjoined  by 
the  rule  which  requires  every  one  to  so  use  his  property  as 
not  to  injure  another.  The  applicability  of  this  rule  may 
be  shown  by  many  illustrations.  One  is  where  an  owner 
of  a  vicious  animal,  accustomed  to  do  hurt,  knowing  his 
habits,  negligently  allows  him  to  escape.  He  is  respon- 
sible for  the  mischief  the  animal  does,  because  it  was  the 
duty  of  the  owner  to  keep  him  secure.  So  it  is  lawful  for 
any  person  to  gather  water  on  his  own  premises  for  use- 
ful and  ornamental  purposes,  but  it  is  his  duty  to  construct 
the  reservoirs  for  that  purpose  with  sufficient  strength  to 
retain  the  water  under  all  circumstances  which  can  reason- 
ably be  anticipated,  and  afterwards  to  preserve  and  guard 
them  with  due  care.  **For  any  negligence,  either  in  con- 
struction or  in  subsequent  attention,  from  which  injury 
results,  parties  maintaining  such  reservoirs  must  be 
responsible.'*  It  is  the  duty  of  railway  companies  to  keep 
their  tracks  and  rights  of  way  free  from  inflammable 
matter,  so  as  to  prevent  the  communication  of  fire  from 
their  locomotives  to  adjoining  property,  and  for  a  failure 
to  discharge  this  duty  they  are  liable  for  in  juries  occasioned 
by  the  neglect. 
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This  rules  applies  with  equal  force  to  electric  companies. 
Thev  are  bound  to  use  reasonable  care  in  the  construction 
and  maintenance  of  their  poles,  cross  arms  and  wires,  and 
other  apparatus,  along  streets  and  other  highways.  They 
are  required  to  do  so  for  the  protection  of  persons  tind 
property.  If  they  negligently  allow  their  wires  to  fall  or 
sag,  or  poles  or  other  apparatus  to  fall,  to  the] injury  of 
another,  they  are  responsible  in  damages  for  the  wrong 
done,  if  the  party  injured  is  guilty  of  no  culpable  negli- 
gence contributing  to  the  injury.  TJggla  ¥.  West  JESnd 
Wway  Co.,  160  Mass.  351 ;  Haynea  T.  JRaleigh  Gas  Co. 
(N.  C),  45  Am.  &  Eng.  Corp.  Cases,  225;  Western  Union 
Telegraph  Co.  v.  Egner,  91  U.  S.  495. 

In  Texarkana  Gas  &  Electric  Light  Co.  t.  Orr,  59 
Ark.  215,  it  appeared  that  the  defendant  owned,  main- 
tained and  operated  in  the  city  of  Texarkana  a  system  of 
electric  lights.  During  the  night  of  the  22nd  of  August, 
1891,  or  early  in  the  morning  of  the  next  day,  its  wires 
became  disabled  and  out  of  repair,  and,  being  either 
broken  or  disengaged  from  their  fastenings,  fell  to  the 
ground  or  sidewalks  of  the  city,  and  lay  there  from  12.30 
o'clock  A.  M.  until  after  daylight  in  the  morning,  when 
the  street  on  which  they  lay  was  thronged  with  people. 
The  company  ascertained  that  the  wires  were  down  about 
2  o'clock  A.  M.  of  the  same  day,  but  not  the  exact  locality. 

Ed  Walker,  a  boy,  walking  along  the  street  about  6 
o'clock  in  the  morning  of  the  day  the  wires  had  fallen, 
after  some  conversation  with  a  bystander  about  the  danger 
of  the  wires,  picked  up  a  dead  wire.  Being  told  to  throw 
it  down,  he  obeyed,  but  ''flipped"  it,  as  a  witness  said, 
into  the  air,  as  he  did  so;  and  the  wire  struck  a  live  wire 
before  he  let  it  go,  and  thereby  transmitted  through  him 
an  electric  current  which  killed  him  instantly.  The  com- 
pany was  held  responsible  for  damages  on  account  of  the 
injury. 

The  main  difference  between  the  case  last  cited  and  this 
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is,  the  electricity  was  communicated  to  the  party  injured 
in  the  former  by  the  electric  company's  own  wire,  and  in 
the  latter  by  the  wire  of  another,  but  the  principle  upon 
which  the  liability  is  based  is  the  same  in  both  cases.  All 
persons  have  the  right  to  use  the  streets,  in  or  over  which 
the  wires  were  suspended,  as  public  highways.  Subject- 
ing the  dangerous  element  of  electricity  ,to  their  .control 
and  using  it  for  their  own  purposes,  by  means  of  wires 
suspended  over  the  streets,  it  is  their  duty  to  maintain  it 
in  such  a  manner  as  to  protect  such  persons  against  injury 
by  it,  to  the  extent  they  can  do  so  by  the  exercise  of 
reasonable  care  and  diligence.  This  duty  is  not  limited  to 
keeping  their  own  wires  out  of  the  streets,  or  other  public 
highways,  but  extends  to  the  prevention  of  the  escape  of 
the  dangerous  force  in^  their  service  through  any  wires 
brought  in  contact  with  their  own,  and  of  its  transmission 
thereby  to  any  one  using  the  streets.  Only  in  this  way 
can  the  public  receive  that  protection  due  it  while  exercis- 
ing its  rights  in  the  highways  ,in  or  over  which  electric 
wires  are  suspended.  Ulectric  JRaUway  Co.  T^Shelton, 
89  Tens.  423;  Block  r.  Milwaukee  8t.  Railway  Co. 
(Wis.),  61  N.  W.  Rep.  1101. 

Electric  companies  are  bound  to  use  ** reasonable  care  in 
the  construction  and  maintenance  of  their  lines  and 
apparatus — that  is,  such  care  as  a  reasonable  man  would 
use  under  the  circumstances — and  will  be  responsible  for 
any  conduct  falling  short  of  this  standard.'*  This  care 
varies  with  the  danger  which  will  be  incurred  by  negli- 
gence. In  cases  where  the  wires  carry  a  strong  and 
dangerous  current  of  electricity,  and  the  result  of  negli- 
gence might  be  exposure  to  death  or  most  serious  accidents, 
the  highest  degree  of  care  is  required.  This  is  especially 
true  of  electric  railway  wires  suspended  over  the  streets  of 
populous  cities  or  towns.  Here  the  danger  is  great,  and 
the  care  exercised  must  be  commensurate  with  it.  But  this 
duty   does  not  make    them    insurers   against    accidents. 
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for  they  are  not  responsible  for  accidents  which  a  rea- 
sonable man,  in  the  exercise  of  the  greatest  prudence, 

would  not  under  the  circumstances  have  guarded  against. 
Haynes  v.  Raleigh  Gas  Co.  (N.  C),  supra;  Ugglay.  West  End 

Street  Railway  Co.,  supra. 

In  this  case  the  cause  of  the  accident  was  the  falling  of 
White's  telephone  wire,  and  the  contact  of  the  same  with 
the  trolley  wire  of  the  appellant.  The  jury  found  both  of 
them  guilty  of  negligence — White  in  permitting  his  wire  to 
fall  and  remain  down  until  appellee  was  hurt;  and  the 
appellant,  in  allowing  the  same  to  become  charged  with 
electricity  by  contact  with  its  wire  at  the  time  of  the 
injury.  If  this  be  true,  the  injury  was  the  result  of  the 
concurring  negligence  of  the  two  parties,  and  would  not 
have  occurred  in  the  absence  of  either.  In  that  case  the 
negligence  of  the  two  was  the  proximate  cause  of  the  same, 
and  both  parties  are  liable.  Shear.  &  R.  on  Neg.  (4th  ed.) 
sec.  31;  Thomp.  on  Neg.  p.  1088. 

We  have  examined  the  evidence  in  this  case  and  the 
instructions  of  the  trial  court  based  on  the  same.  Without 
setting  out  either,  it  is  sufficient  to  say  that,  tested  by 
what  we  have  said  in  this  opinion  as  to  the  law,  we  find 
no  reversible  error  in  the  instructions,  taken  as  a  whole, 
and  that  the  evidence  is  sufficient  to  sustain  the  verdict  of 
the  jury,  in  this  court. 

Judgment  affirmed. 

Note.— See  note  to  East  Tenn.  Tdeph,  Co.  v.  Simms^  Adni'r,  post. 
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McKay  &  Roche  v.  Southern  Bell  Telephone  and 
Telegraph  Company  and  Mobile  Street  Railroad 
Company. 

Alabama  Supreme  Court,  April  8, 1896, 
Injury  by  elbctbio  shock.— Goncurbbnt  neougencb. 

One  of  the  plaintiffs'  horses  having  been  killed  and  another  injured  by 
shock  from  a  broken  telephone  wire  which  had  fallen  across  a  trolley 
wire  and  so  become  heavily  charged  with  electricity,  they  brought  a 
joint  action  against  the  companies  maintaining  the  two  wires.  The 
gist  of  the  complaint  was  that  it  was  the  duty  of  each  of  the  defend- 
ants to  guard  against  contact  of  the  wires,  it  being  known  to  them  both 
on  the  one  hand  that  the  telephone  wire  was  weak,  frail  and  insecurely 
fastened,  and  liable  to  fall,  and  on  the  other  hand,  that  if  it  did  fall 
upon  the  trolley  wire,  life  in  the  street  would  be  endangered,  and  that 
both  defendants  were  negligent  in  suffering  the  telephone  wire  to 
become  charged  and  so  remain. 

The  railway  company  contented  itself  with  answering  that  it  had  the 
right  to  maintain  its  trolley  wire  heavily  charged  with  electricity;  that 
it  had  charter  and  municipal  authority  to  so  operate;  that  it  was  not 
responsible  for  the  breaking  of  the  wire. 

Tlie  telephone  company  pleaded  in  defend  that  its  wire  was  in  good 
condition,  properly  located  and  maintained,  necessarily  located  above 
the  trolley  wire,  maintained  imder  municipal  authority,  placed  at  an 
earlier  date  than  the  trolley  wire,  charged  with  so  low  a  current  as  to 
be  harmless.  That  the  trolley  wire  carried  a  high  and  dangerous 
current;  that  it  was  the  duty  of  the  railroad  company  to  afford  means 
to  prevent  contact  in  case  the  telephone  wire  should  break  and  fall;  that 
it  had  failed  to  perform  this  duty,  and  had  disobeyed  municipal  direc- 
tions to  place  a  guard  wire  for  that  purpose;  that  the  injury  was  caused 
by  such  breach  of  duty  and  disobedience. 

Held,  that  neither  of  these  answers  met  the  allegations  of  the  complaint 
and  that  demurrer  to  them  should  have  been  sustained. 

Held,  that  the  action  was  maintainable  against  the  telephone  and  railway 
companies  jointly,  the  alleged  wrong  being  within  their  concurrent, 
common  knowledge,  contemplation  and  intent. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Shelton 

V.  United  Elec,  By,  Co.,  vol.  8,  p.  477. 

Appeal  by  plaintifif  from  judgment    of   Circuit  Court, 
Mobile  county. 
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Action  for  damages  for  alleged  negligent  killing  of  one 
horse  and  injury  to  another  by  shock  from  a  telephone 
wire  which  had  become  loosened  and  fallen  over  a  trolley 
wire  and  rested  in  part  in  the  street.  Most  of  the  facts  are 
sufiQciently  stated  in  the  opinion,  as  also  are  the  allegations 
of  the  complaint  and  of  the  pleas,  or  answer,  of  the  tele- 
phone company. 

The  railroad  company  pleaded  the  general  issue,  and 
interposed  the  following  special  pleas : 

''(2)  As  a  plea  pleaded  separately  to  each  count  of  said 
complaint,  said  defendant  says  that,  at  the  time  of  the 
matters  and  things  complained  of,  it  had  lawful  authority 
to  construct  and  operate  an  electric  railroad  over 
the  street  where  the  accident  occurred,  and,  as  such,  to 
use  and  erect  trolley  wires  for  the  propulsion  of  its  cars, 
and,  for  the  same  purpose,  to  cause  said  trolley  wire  to  be 
heavily  charged  with  electricity.  And  this  defendant 
avers  that  its  trolley  wire  along  the  street  where  the  acci- 
dent occurred  was  erected  and  maintained  in  a  manner 
authorized  by  its  charter,  and  by  the  ordinance  of  the  city 
of  Mobile  granting  it  a  franchise  over  said  street  for  said 
purpose;  and  that  an  overhead  wire,  maintained  and 
operated  by  a  separate  and  distinct  corporation,  with  which 
this  defendant  had  no  connection,  and  without  fault  on  the 
part  of  this  defendant,  did  break  and  fall  across  this 
defendant's  trolley  wire,  and  thereby  became  charged  with 
electricity,  and  came  in  contact  with  plaintiflfs*  horses, 
and  caused  the  injury  complained  of.  And  this  defendant 
further  avers  that  it  did  nothing  to  cause  said  wire  to  so 
break  and  come  in  contact  with  its  said  trolley  wire,  nor 
was  it  guilty  of  any  negligence  that  caused,  or  tended  to 
cause,  the  breaking  of  said  overhead  wire,  or  its  coming  in 
contact  with  plaintiflfs'  horses.  (3)  For  a  further  plea  in 
this  behalf,  pleaded  separately  to  each  count  of  the  com- 
plaint, this  defendant  says  that  it  erected  and  maintained 
its  trolley  wire  along  the  street  where  the  accident  com- 
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plained  of  occurred,  in  the  manner  in  which  it  was 
authorized  to  erect  and  maintain  the  same,  and  in  the 
manner  in  which  other  trolley  wires  are  erected  and  main- 
tained by  many  prudently  and  well  managed  electric  rail- 
way companies  conducting  the  same  character  of  business 
which  this  defendant  was  conducting,  over  and  along  the 
streets  of  other  cities;  and  that,  other  than  the  erection, 
maintenance  and  conduct  of  its  said  electric  railway  in 
manner  aforesaid,  it  did  nothing  that  proximately  contrib. 
uted  to  the  injuries  complained  of/' 

There  were  demurrers  to  each  count  of  the  complaint 
and  to  each  plea  of  each  defendant,  all  which  demurrers 
were  overruled.  The  plaintiffs  filed  replications  to  the 
pleas  of  each  of  the  defendants,  to  which  replications  the 
defendants  filed  demurrers,  which  were  sustained  and 
exception  taken.  The  evidence  presented  upon  the  trial 
was  in  substantial  accord  with  the  complaint. 

The  defendant  offered  no  evidence.  Upon  the  introduc- 
tion of  all  the  evidence  of  the  plaintiffs,  each  of  the  defend- 
ants separately  requested  the  court  to  give  the  general 
charge  in  its  behalf.  The  court  gave  each  of  these  charges, 
and  to  the  giving  of  each  of  them  the  plaintiffs  separately 
excepted.  There  were  verdict  and  judgment  for  the 
defendants.  The  plaintiffs  appeal  and  assign  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

L.  H.  Faith,  for  appellants. 

Gregory  L.  &  H.  T.  Smith  and  Russell  &  Deshon,  for 
appellees. 

Head,  J.  This  is  a  joint  action  against  the  two  appellees 

for  damages  to  property  alleged  to  have  been  caused  by 

their  negligence.     The  contest  seemed  to  have  been  largely 

waged  by  and  between  the  two  defendants,  each  accusing 
VOL.  VI — 15. 


226  AMERICAN  ELECTRICAL  CASES.       [vol,   ^ 

McKay  &  Boohe  y.  Telephone  A  Telegraph  and  Railroad  Cos. 

the  other,  but  the  result  was  victory  to    both  over  tb&^ 
plaintiffs. 

The  complaint  shows  that  the  Mobile  Street  Railroad 
Company  operated  an  electric  street  railway  along  Govern- 
ment street,  in  Mobile,  with  the  electric  motive  power 
supplied  by  means  of  an  overhead  trolley  wire,  such  as  U 
generally  in  use,  which  wire  was  so  heavily  charged  with 
electricity  as  to  render  contact  with  it  highly  dangerous  to 
animal  life.  It  was  suspended  from  poles,  over  the  middle 
of  the  street,  in  the  usual  way.  Government  crossed 
Lawrence  street.  The  telephone  company  had  suspended 
from  poles,  along  Lawrence,  crossing  Government,  as  such 
wires  are  usually  suspended,  a  wire  which  it  used  in  its 
telephone  business.  This  was  stretched  a  few  feet  over 
and  above  the  railway  trolley  wire,  which  it  crossed.  The 
complaint  charges,  in  the  first  count,  that  this  was  a  frail, 
weak  wire,  and  was  not  securely  fastened  upon  its  poles, 
and  was  liable  to  break  and  fall  upon  and  across  the  said 
trolley  wire,  and  to  extend  down  to  the  ground,  heavily 
charged  with  electricity,  by  reason  of  its  contact  with  the 
trolley  wire,  and  thereby  become  exceedingly  dangerous 
to  the  lives  of  all  persons  and  animals  passing  upon  and 
along  said  streets,  all  of  which  was  well  known  to  both 
defendants;  that  it  was  the  duty  of  the  defendants, 
respectively,  to  so  maintain,  guard  and  protect  their  said 
respective  wires  as  to  not  allow  the  telephone  wire,  if  it 
should  break  and  fall  to  the  ground,  to  come  in  contact 
with  the  trolley  wire,  and  become  charged  with  electricity 
from  the  latter;  yet  it  is  averred  that,  afc  the  time  of  the 
injury  complained  of,  the  defendants  failed  and  neglected 
so  to  do,  whereby  the  telephone  wire,  which  broke,  fell 
across  the  trolley  wire,  and  extended  to  the  ground,  heavily 
charged  with  electricity,  communicated  from  the  trolley 
wire,  and  with  which  plaintiffs'  two  horses,  while  being 
driven  along  Government  streetjby  plaintiffs'  servant,  came 
in  contact,  producing  electric  shocks,  which  killed  one  of 
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them,  and  seriously  injured  the  other,  and  did  injury  to 
the  harness.  The  second  count  charges  the  negligence  of 
the  defendants  to  have  been  that  they  "wrongfully  and 
negligently  suffered  said  telephone  wire  to  full  upon  and 
across  said  trolley  wire,  and  extend  therefrom  down  to  the 
ground,  heavily  charged  with  electricity  from  said  trolley 
wire,  and  to  be  and  remain  in  that  condition."  The  third 
count  charges  that  the  negligence  consisted  "in  suffering 
the  telephone  wire  to  be  and  remain  lying  upon  and  across 
the  trolley  wire,  and  extending  down  therefrom  to,  upon 
and  across  Government  street,  .  .  .  heavily  charged 
with  electricity,  from  the  said  trolley  wire.'*  There  were 
demurrers  to  these  several  counts,  which  were  overruled. 
The  defendants  filed  separate  pleas.  The  telephone  com- 
pany pleaded,  first,  the  general  issue.  Its  second  plea,  as 
subsequently  amended,  set  up  contributory  negligence  on 
the  part  of  plaintiffs'  driver,  upon  which  issue  was  joined. 
Its  third  plea  averred  that  its  wire  was  in  good  order  and 
condition,  was  properly  located  and  maintained,  and  was 
necessarily  stretched  across,  over  and  above  the  trolley 
wire;  that  it  was  charged  only  with  such  a  low  current  of 
electricity  as  to  be  harmless  to  life  and  property  brought 
in  contact  with  it.  The  nature  and  dangerous  electric 
charge  of  the  trolley  wire,  as  alleged  in  the  complaint,  are 
repeated,  and  the  plea  avers  that  it  was  the  duty  of  the 
railroad  company,  which  it  could  have  performed,  to  so 
construct  and  maintain,  guard,  and  protect  its  said  trolley 
wire  as  not  to  allow  contact  to  be  made  with  it  and  the 
telephone  wire,  if,  by  accident,  the  latter  should  fall  where 
it  crossed  the  former;  yet  the  plea  avers  that  the  railroad 
company  failed  and  neglected  so  to  do,  whereby,  when  the 
telephone  wire  did  fall,  it  fell  across  the  trolley  wire,  and 
communicated  the  electric  current  of  the  latter  to  plaintiffs' 
horses,  doing  the  injury  complained  of  by  the  plaintiffs. 
The  fourth  plea  sets  up  the  failure  of  the  railroad  com- 
pany to  obey  an  alleged  lawfully  authorized  order  or  direc- 
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tion  of  the  mayor  of  Mobile,  requiring  it  and  all  other 
companies  using  trolley  wires  to  guard  and  protect  them 
by  what  is  known  as  * 'guard  wires.'*  It  avers  that  that 
company,  by  compliance  with  said  order,  in  the  construc- 
tion of  said  guard  wires,  could  have  so  protected  its  trolley 
wires  that,  in  case  the  small  telephone  wire  should  fall,  it 
would  not  come  in  contact  with  the  trolley  wire;  and  this 
failure  is  charged  to  have  been  the  direct  cause  of  plaint- 
iffsMnjury.  The  fifth  plea  is  substantially  the  same  as  the 
third,  with  the  addition  averment  that  the  telephone  com- 
pany was  established  and  in  operation  along  Lawrence 
street,  crossing  Government,  before  and  at  the  time  the 
railroad  company  constructed  its  road  and  erected  its 
trolley  wire.  The  sixth  plea  is  substantially  the  same  as 
the  fifth,  with  an  additional  averment  of  municipal 
authority  for  the  construction  and  ^operation  of  its  tele- 
phone lines. 

As  we  have  seen,  the  complaint  contains  several  charges 
of  negligence  against  both  defendants:  (1)  That  the  tele- 
phone wire  was  frail  and  weak,  and  not  securely  fastened 
to  the  poles,  and  was  liable  to  break  and  fall  across  tlie 
trolley  wire,  &c.,  which  facts  were  known  to  both  defend- 
ants; and  that  it  was  the  duty  of  the  defendants,  respec- 
tively, to  so  maintain,  guard  and  protect  their  respective 
wires  as  not  to  allow  the  telephone  wire,  if  it  should  break 
and  fall  to  the  ground,  to  come  in  contact  with  the  trolley 
wire,  etc.,  showing  failure  to  observe  these  duties,  with 
the  result  and  injury.  (2)  That  defendants  wrongfully  and 
negligently  suffered  the  telephone  wire  to  fall  upon  and 
across  the  trolley  wire,  etc.,  and  to  be  and  remain  in  that 
condition.  (3)  That  they  suffered  the  telephone  wire  to 
be  and  remain  lying  upon  and  across  the  trolley  wire,  etc. 

It  is  plain  that  neither  the  third,  fourth,  fifth  nor  sixth 
plea  of  the  telephone  company  answers  either  of  those 
charges.  The  third  does  state  that  the  telephone  wire  was 
in  good  order  and  condition,  and    properly  located  and 
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maintained;  but  this  cannot  be  accepted  as  a  denial  of  the 
allegations  that,  known  to  the  defendants,  it  was  frail  and 
weak,  not  securely  fastened  to  the  poles,  and  liable  to 
break  and  fall  across  the  trolley  wire,  and  that  it  was  the 
duty  of  the  defendants  to  so  maintain,  guard  and  protect 
their  wires  as  to  prevent  such  an  occurrence.  Nor  is  it 
excuse  to  the  telephone  company,  derelict  in  these  respects, 
that  the  railroad  company  was  guilty  of  the  negligence 
charged  in  its  several  pleas.  Those  allegations  but 
emphasize  the  averments  of  the  complaint,  and  accentuate 
the  charges  of  the  telephone  company's  own  neglect.  The 
fourth  plea  is,  perhaps,  more  vicious  than  the  third.  It 
shows  the  violation,  by  the  railroad  company,  of  a  lawful 
order  of  the  mayor  to  erect  guard  wires  to  prevent  just 
such  catastrophes  as  now  brought  to  view;  and  yet  it 
confesses  that  the  party  pleading  maintained  a  weak,  frail 
wire,  insecurely  fastened,  and,  as  known  to  both  defend- 
ants, liable  to  fall  across  the  trolley,  and  violated  a  duty 
to  protect  it  against  such  consequences.  And,  more  than 
this,  it  confesses  that  the  party  pleading,  as  well  as  its 
co-defendant,  after  the  wire  fell  across  the  trolley  wire, 
extending  to  the  ground,  charged  with  the  dangerous 
current  of  electricity,  suffered  it  to  be  and  remain  in  that 
condition,  causing  the  ^plaintiffs'  injury.  The  same  may 
be  said  of  the  fifth  and  sixth  pleas.  The  demurrer^ 
sufficiently  raise  these  objections,  and  the  court  erred  in 
overruling  them. 

It  is  apparent  there  is  no  answer  in  either  of  the  special 
pleas  of  the  defendant  the  Mobile  Street  Railroad  Com- 
pany to  either  of  the  charges  of  negligence  contained  in  the 
complaint.  It  is  not  material  to  this  controversy  that  the 
company  had  lawful  authority  to  construct  and  operate  its 
road  with  the  motive  power  employed.  It  does  not 
appear,  unless  by  the,  statement  of  a  conclusion  of  the 
pleader  merely,  that  the  charter  and  municipal  ordinance 
riuthorized    the  defendant,   knowing  that  a  frail,   weak, 
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insecurely  fastened  telephone  wire,  liable  to  fall  across  its 
trolley  wire,  and  extend  to  the  ground,  carrying  a  deadly 
current  of  electricity  to  persons  and  property  lawfully 
passing  along  the  highway,  was  being  maintained  by 
another,  to  maintain  and  operate  its  own  wire  without 
taking  any  steps  to  prevent  destructive  consequences;  and 
particularly  does  no  authority  appear  to  suffer  the  wire  of 
the  telephone  company  to  be  and  remain  lying  across  its 
own,  extending  to  the  ground.  Nor  is  it  material  that  the 
defendant  had  no  connection  with  the  telephone  company, 
and  that  the  latter's  wire  broke  and  fell  without  the 
defendant's  fault,  and  that  it  did  nothing  to  cause  it  to 
break  and  fall  as  it  did.  Nor  does  the  fact  that  defendant 
erected  and  maintained  its  wire  in  the  manner  that  other 
trolley  wires  are  erected  and  maintained  by  many  prudent 
and  well  managed  electric  railway  companies,  conducting 
the  same  character  of  business  over  and  along  the  streets 
of  other  cities,  justify  it  in  knowingly  sufiFering  a  wire  to 
be  suspended  over  its  own,  in  a  condition  likely  to  fall 
across  its  own,  with  the  attendant  dangers  mentioned, 
without  providing  proper  safeguards,  or,  after  its  fall, 
suffering  it  to  be  and  remain  in  that  condition.  The 
demurrers  to  these  pleas  ought  to  have  been  sustained. 

It  is  said  that  the  pleas  are  good,  in  that  they  show  there 
was  no  joint  liability  of  the  defendants.  The  injurious  act 
complained  of  consisted,  in  one  aspect  of  the  complaint,  in 
the  concurrent  maintenance  of  two  wires,  so  related  to 
each  other,  and  so  erected,  that  the  one  was  likely  to  fall 
across  the  other,  producing  the  dangers  charged.  This 
wrong  was  within  the  concurrent,  common  knowledge, 
contemplation  and  intent  of  both  defendants.  Both  knew 
that  the  one  wire  was  likely  to  fall  across  the  other,  and 
cause  such  damage  as  the  plaintiff  sustained,  and  it  was 
the  common  duty  of  both  to  abate  the  dangerous  condition. 
It  is  not  material  by  what  special  act  or  omission  on  the 
part  of  either,  in  the  maintenance  of  its  own  wire,   the 


ALABAMA,  1896.  231 

McKay  ft  Boohe  ▼.  Telephone  &  Telegraph  and  Railroad  Cos. 


dangerous  condition  was  produced.  So  far  as  concerned 
(be  public,  it  was  the  maintenance  of  the  two  wires,  so 
related  to  each  other,  in  respect  of  injurious  consequences, 
that  they  were  inseparable.  Known  to  both  defendants, 
the  two  wires  mutually  depended  upon  each  other  for 
those  consequences.  Whether  the  condition  was  primarily 
brought  about  by  the  neglect  of  the  one  or  tlie  other  or 
both  defendants,  it  yet  existed  with  knowledge  on  the 
part  of  both,  and  both  contributed  to  the  continance  of  its 
existence.  The  Supreme  Court  of  Tennessee,  in  Shelton 
¥•  United  Electric  Ry.  Co.,  89  Tenn.  423,  had  occasion 
to  consider  a  case  substantially  identical  with  this.  The 
opinion  being  short,  we  reproduce  it,  as  delivered  by 
TuRNBY,  C.  J.,  as  follows:  "Shelton's  horse  was  killed  by 
coming  in  contact  with  a  wire  of  the  telegraph  and  tele- 
phone company,  which  had  fallen  across  the  trolley  wire 
of  the  electric  railway  company.  The  wire  of  the  tele- 
phone company  had  become  much  impaired.  The  falling 
of  a  wall  of  a  burning  building  broke  a  pole  of  the  tele- 
phone company,  breaking  the  wires  at  several  points.  At 
the  point  of  the  accident,  the  telephone  wires  crossed  the 
railway  track  above  the  trolley.  A  broken  wire  fell  across 
the  trolley  wire,  and,  while  resting  on  it,  the  horse  came 
in  contact  with  it,  and  was  instantly  killed.  There  was 
no  guard  wire  over  the  trolley  wire.  The  case  was  tried 
by  the  circuit  judge,  without  the  intervention  of  a  jury. 
The  condition  of  the  telephone  wire  was  such  as  to  arrest 
the  attention  of  a  prudent  man  engaged  in  the  business 
of  either  company.  The  circuit  judge  found,  under  the 
facts,  tliat  both  companies  were  guilty  of  negligence,  and 
responsible  for  the  loss,  and  gave  judgment  accordingly. 
The  judgment  is  correct.  While  it  was  the  primary  duty 
of  the  telephone  company  to  see  that  its  wires  were  in  a 
reasonably  safe  and  sound  condition,  and  protected  against 
the  contingency  of  falling,  it  was  also  the  duty  of  the 
electric  company  to  see  that  its  trolley  wire  was  in  like 
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protected  from  such  contingency.     While  it  was 

r  of  ouo  company  not  to  use  unsound  and  unpro- 

/ires,  it  was  equally  the  duty  of  the  other  not  to 

its  road  under  such  defective  machinery.     It  might 

insist  that  it  was  not  responsible    for  damages 

ig  from  the  fall  of  a  rock  which  it  had  constantly 

ized  as  threatening  to  fall,  or  of  a  dead  tree  which 

frequently  noticed,  with  decayed  and  giving  roots, 

aew  would  fall  in  the  first  wind  or  rain.   The  obliga- 

to  see  that   its  road  was  in  good  repair,  and    its 

inery  in  safe  operating  order,  is  not  confined  to  the 

3diato  and  abstract  presence  of  either,  but  extends  to 

urroiinJings  that  may  depreciate  the  security  of  either. 

1  companies  knew  of  the  unprotected  trolley  wire,  and 

consequences  of  a  contact  of  the  wires  of  the  one  with 

se  of  the  other.     Both  were  bound  to  guard  against 

^h  likelihood,  and,  having  failed  to  do  so,  are  liable." 

It  is  unnecessary  to  discuss  the  joint  liability  of  the  two 

fendants  under  the  phase  of  the  complaint  which  charges 

lat  they  suffered  the  wire  of  the  one,  after  falling,  to  be 

rid  romi.in  across  and  in  contact  with  that  of  the  other, 

ausing  the  injury.     It  is  too  clear  for  discussion  that  such 

lability  is  joint.     The  pleas  were  interposed  to  the  whole 

complaiut. 

The  special  replications  bring  forward  nothing  new,  and 
wore  improperly  interposed.  They  might  well  have  been 
stricken  from  the  file.  They  will  probably  not  be  insisted 
upon. 

There  does  not  appear  to  have  been  any  real  question 
upon  the  trial  as  to  the  operation  of  the  railway  and  tele- 
phone lines  by  the  defendants,  respectively;  and  the 
plaintiffs  omitted  to  make  direct  proof  thereof,  at  least  as 
to  the  telephone  company.  There  is  clearly  sufficient 
evidence,  howsoever  weak,  to  send  the  question  to  the  jury 
as  to  the  operation  of  the  railroad  by  the  Mobile  Street 
Railroad  Company  at  the  time  of,  and  for  months  prior  to, 
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the  injury,  and  to  authorize  an  inference  by  the  jury  of  a 
failure  of  duty,  as  alleged,  on  the  part  of  the  company, 
proximately  causing  the  injury.  As  to  the  telephone  com- 
pany, there  was  evidence  tending  to  show  that  a  telephone 
wire  was  being,  and  had  been  for  months  before  the 
injury,  maintained  as  alleged  in  the  complaint,  and  that  it 
fell  across  the  trolley  wire  as  alleged.  The  defendant,  the 
Southern  |Bell  ^Telephone  &  Telegraph  Company,  being 
sued  and  charged  with  maintaining  the  wire,  came  into 
court  by  counsel,  and  entered  upon  a  trial  of  the  general 
issue,  as  well  as  of  special  issues.  So,  also,  as  to  the 
other  defendant,  the  Mobile  Street  Railroad  Company. 
The  conduct  of  the  trial  by  these  defendants  from  begin- 
ning to  end;  the  character  and  manner  of  the  development 
and  production  of  the  testimony;  the  cross-examination  of 
the  plaintiffs'  witnesses;  the  absence  of  a  suggestion 
express  or  implied  in  the  conduct  of  the  trial  on  the  facts 
that  any  other  than  the  defendants  maintained  and 
operated  the  wires  respectively — all  tended  to  show  an 
implied  admission  that  they  were  the  parties  and  author- 
ized the  jury  so  to  infer.  It  is  certainly  true  that  the  plea 
of  the  general  issue  puts  in  issue  all  the  material  allega- 
tions of  the  complaint,  and  imposes  upon  the  plaintiffs  the 
necessity  of  proving  them.  But  the  rule  is  a  reasonable 
one.  No  set  form  of  proof  is  prescribed.  The  defendant 
™ay>  'by  ^18  course  of  conduct  on  the  trial,  show  to  the 
satisfaction  of  the  jury  that  he  does  not  really  controvert 
a  particular  fact  strictly  within  the  issue,  but  waives 
formal  proof  thereof;  and  in  such  a  case  it  should  be  left 
to  the  jury  to  say  whether  it  is  waived  or  not.  Suppose 
an  extra] udical  investigation,  of  precisely  the  same  nature 
and  incidents  as  the  trial  in  question,  had  occurred  by  and 
between  the  parties  to  this  suit  in  reference  to  this  subject, 
would  not  the  conduct  of  the  defendants  thereon  be  admis- 
sible, upon  a  subsequent  judicial  investigation  of  the 
matter,  to  authorize  the  inference  of  an  implied  admission 
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that  they  were  the  parties  who  maintained  the  wires?  We 
think  so.  We  will  not^  therefore,  declare  that  the  rulings 
upon  the  pleadings  were  erroneous  without  injury. 

The  city  ordinance  which  was  excluded  may  be  so  con- 
nected on  another  trial  as  to  render  it  admissible,  if  it  was 
not  on  the  trial  appealed  from. 

Reversed  and  remanded. 


NoiB  —  8*08  note  to  East  Tenn.  Tel^h.  Co.  v.  Simrru^  Adrn'r,  po&L 


William  E.  Clark  v.  Nassau  Electric  Railroad  Com- 
pany. 

N.  Y,  Supreme  Court,  Appellate  Division^  Second  Ik^t,  October,  1S96, 

(9  App.  Diy.  61.) 
Injury  by  shock  from  eleotbio  railway  trick. 

The  faots  that  a  horse  stepped  on  the  rail  of  a  trolley  road  and  immedia- 
tely fell  to  the  ground  in  a  dying  condition,  also  that  its  driver,  touch- 
ing the  hames,  received  a  severe  shook,  held,  to  be  prima  fcune  proof  of 
defective  insulation  and  so  of  negligence  on  the  part  of  the  railway 
company. 

Motion  for  new  trial  on  case  and  exceptions  ordered  to  be 
heard  at  Appellate  Division,  in  the  first  instance,  upon  the 
dismissal  of  the  complaint  directed  by  the  court  after  trial 
by  court  and  jury  at  Kings  County  Court. 

Abram  H.  Dailey  and  James  D.  Bell,  for  the  plaintiff. 

James  G.  Churchy  for  the  defendant. 

WiLLARD  Bartlbtt,  J. :  The  defendant  maintains  an  elec- 
tric railway  in  Brooklyn,  which  passes  through  Thirty-ninth 
street.     According  to  an  expert  electrician,  who  was  a  wit- 
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ness  for  the  plaintiflF,  the  trolley  wire  is  the  positive  and  the 
rails  form  the  negative  pole ;  and  the  current  in  the  ordinary 
operation  of  the  cars  passes  from  the  overhead  wires  to 
the  motor  and  from  the  motor  to  the  wheels  and  from  the 
wheels  to  the  track.  The  overhead  wires  are  insulated  so 
as  to  prevent  the  positive  current  from  being  conveyed 
away  through  the  supporting  trolley  poles  to  the  ground. 
This  being  the  condition  of  things,  the  plaintiJQP,  an  express- 
man, was  driving  through  Thirty-ninth  street  on  August 
21,  1895,  when  his  horse  stepped  on  one  of  the  rails  of  the 
defendant's  electric  line  with  his  left  foot,  sprang  suddenly 
up  into  the  air  and  fell  down  upon  the  track  dying.  The 
plaintiff,  as  he  testifies,  jumped  out  of  his  wagon,  and 
rushing  to  the  horse's  head  seized  the  hames,  when  he 
himself  received  a  shock  which  distorted  his  hands  and 
produced  in  them  a  sensation  of  numbness  that  lasted 
several  weeks.     The  horse  died  in  a  few  minutes. 

The  present  suit  was  instituted  in  the  County  Court  of 
Kings  county  to  recover  damages  for  the  loss  of  the  animal, 
whose  value  was  proved  to  be  from  $100  to  $250.  The 
learned  trial  judge  dismissed  the  complaint,  holding  that 
the  action  could  not  be  sustained,  and  saying  to  plaintiff's 
counsel:  **This  road  was  lawfully  constructed  and  there  is 
no  proof  in  the  case  that  there  was  any  fault  in  its  con- 
struction or  that  in  its  running  there  was  any  negligence. 
I  think  you  are  bound  to  show  at  least  some  fact  from 
which  an  inference  of  negligence  could  be  drawn.  I  am 
of  opinion  that  it  would  be  mere  speculation  for  the  jury 
to  say  that  this  shock  was  the  result  of  negligence  or  in- 
action or  want  of  repair  on  the  part  of  this  defendant.'* 

We  find  it  impossible  to  take  the  same  view  of  the  proof. 
On  the  contrary,  we  think  there  was  clearly  enough  in  the 
plaintiff's  evidence  to  call  upon  the  defendant  for  some 
explanation  of  the  accident.  That  evidence  amply 
warranted  the  inference  that  the  horse  was  killed  by  an 
electric  shock  received  from  some  source.     The  defendant 
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confessedly  had  established,  and  was  operating,  a  railway 
which  employed  electricity  in  wires  over  the  street  and  in 
wires  upon  its  surface.     Here  were  sources  from  which,  or 
agencies  by  which,  an  electric  current  could  be  generated, 
under  such  conditions  and  with  such  direction  and  force, 
as  to  be  capable  of  killing  a  horse  traveling  along  the  road- 
bed and  touching  one  of  the  rails  with  his  foot.     It  is  true, 
the  expert  testimony  indicated  that  such  an  accideut  could 
not  occur  unless,   through  the  defective  insulation  of  the 
overhead  wires,  some  portion  of  the  positive  current  was 
withdrawn  therefrom  and  found  its  way  into  the  ground  or 
other  surface  upon  which  the  animal  was  stepping  at  the 
time  he  also  came  into  contact  with  the  negative  rail;  but 
the  very  accident  itself  tended  to  show  that  such  defective 
insulation  existed  or   some  other  condition  which  would 
produce    the  same  effect.     The    plaintiff,  or    any   other 
traveler  suffering  a  similar  misadventure,  could  have  no 
means  of  ascertaining  the  precise  state  of  the  defendant's 
plant  in  respect  to  insulation  or  in  respect  to  contact  with 
other  sources  of    electrical  energy.      The  fact    that  the 
defendant  brought  electricity  into  the  street  for  use  as  a 
motive  power  and  the  fact  that  electricity  so  employed 
was   capable  of  escaping  in  such  a  way  as  to  produce 
the    casualty  which  actually  took   place  were  sufficient, 
taken  together,    to    justify    the   inference    that    the  ac- 
cident was  due  to  the  agency  of  the  defendant,  in   the 
absence    of    proof    that    it  was  otherwise   caused.       The 
maxim  ra  ipfn  lo'juitar  is  directly  applicable.      ScoU   v. 
London  &  St.  Katherine  Docks  Co.,  3  Hurlst.  &  Colt.  596; 
Kearney  v.  London,    Brighton,  etc,,  Ry.   Co.,  L.  R.,  6    Q. 
B.,   411;  S.  C.  6  id.  759.      The  learned  counsel  for  the 
respondent    in  his    brief  apparently    assumes  that    this 
doctrine  cannot  be  invoked  unless   the  facts  are  such  as  to 
exclude  every  hypothesis  but  that  of  the  defendant's  negli- 
gence, and  argues  that  the  railroad  in  Thirty-ninth  street 
might  have  been  in  perfect  order  and  that  the  accident 
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might  have  been  occasioned  by  the  carelessness  of  third 
persons  engaged  in  stringing  telegraph  or  telephone  or 
electric  light  wires.     But  the  rule  is  one  which  relates 
merely  to  negligence  prima  facie,  and  it  is  available  with- 
out excluding  all  other  possibilities.     The  case  of  the  ware- 
houseman who  stores  barrels  furnishes  a  good  example  of 
the  proper  application  of  the  doctrine.     ''It  is  the  duty  of 
persons  who  keep  barrels  in  a  warehouse  to  take  care  that 
they  do  not  roll  out/'  said  Chief  Baron  Pollock,  in  Byrne 
V.  Boodle,  2  Hurlst.  &  Colt.  722,  '*and   I  think  that  such 
a  case  would,  beyond  all  doubt,  afford  prima  facie  evidence 
of  negligence."     And  yet,  while  proof  of  injury  to  the 
plaintiff  by  the  fall  of  such  a  barrel  would  sustain  a  verdict 
in  bis  favor  against  the  warehouseman,  and  the  absence  of 
a  sufficient  explanation  constituting  a  defense,  nevertheless 
the  prima  facie  case  might  be  completely  overcome  by  evi- 
dence in  behalf  of  the  defendant,  who  might  prove,  for 
instance,  that  the  accident  was  wholly  due  to  the  malicious 
ici  of  a  trespasser  upon  his  premises.     So  in  the  case  of 
Kearney  v.  London,  Brighton,  etc.,  Ry.  Co.,  supra,  where 
the    plaintiff  was  injured   by    the  fall    of  a    brick  from 
a  railway  bridge  just  after  a  train  had  passed  over  it,  it 
was  held  that  the  accident  itself  gave  rise  to  a  presumption 
of  negligence,   notwithstanding  the    possibility  that  the 
brick  might  have  been  loosened  by  the  action  of  frost  or 
9ome  sudden    change  in    the  temperature    operating  so 
rapidly  that  the  utmost  care  could  not  have  prevented  its 
fall.      The  doctrine  of  res  ipsa  loquitur  simply  calls  upon 
the  defendant  after  proof  of  the  accident  to  give  such  evi« 
dence  as  will  exonerate  him,  if  any  there  be,  and  relieves 
the  plaintiff  from  the  burden  of  proving  the  non-existence 
of  an  adequate  explanation  or  excuse. 

We  are  asked  wholly  to  discredit  the  plaintiff's  evidence 
because  there  is  some  testimony  in  the  record  to  the 
effect  that  an  electric  shock  sufficient  to  have  killed 
his  horse  would  have  left  marks  on  the  animal's  body.    As 
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to  this  point  it  is  suC3cient  to  say  that  the  case  does  not 
show  whether  there  were  any  scars  on  the  horse  or  not. 

The  exceptions  must  be  sustained  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concurred. 

Exceptions  sustained  and  new  trial  granted,  costs  to 
abide  the  event. 


NoTB.— See  note  to  East  Tenn,  Teleph.  Co,  v.  Simnul'  Adm%  pasL 


Suburban  Electric  Company,  Plaintiff  in  Error,  v. 
Edward  Nugent,  Administrator,  &c.,  of  Gh&istlan 
Otto,  deceased.  Defendant  in  Error. 

New  Jersey  Court  of  Errors  and  Appeah,  June  16, 1896* 

(58  N.  J.  658.) 

Injury  by  elbctbic  shock.— NBOLiaENcs  and  oontbibutoby  negli- 
gence. 

The  dead  body  of  a  policeman  was  found  at  the  foot  of  an  eleotrio  light  pole 
upon  which,  at  about  the  level  of  a  man^s  head,  was  fastened  a  reel  con- 
taining an  uninsulated  wire  rope,  heavily  charged  with  eleotricitj.  The 
man  had  a  fresh  bum  upon  his  hand  and  his  blood  was  in  the  condition 
usual  to  persons  who  have  died  from  electric  shock.  Held^  sufficient 
proof  that  his  death  was  caused  by  shock  received  by  contact  with  the 
wire  rope. 

The  maintenance  of  such  reel  and  wire  in  such  location  and  condition, 
held  to  be  a  gross  neglect  of  the  duty  which  the  company  owed  the 
traveling  public. 

Contributory  negligence  will  not  be  presumed  from  the  mere  fact  of  the 
decedent  having  come  into  contact  with  the  wire,  he  having  the  right 
to  presume  that  the  street  was  free  from  dangerous  obstacles. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Union  county. 
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Foster  M.  Voorhees  and  Frank  Bergen,  for  the  plttinti£f 
in  error. 

Richard  V.  Lindahxvnjy  for  the  defendant  in  error. 

GuMMBRB,  J. :  Christian  Otto,  the  intestate  of  the  defend- 
ant in  error,  was  a  member  of  the  police  force  of  the  city 
of  Elizabeth,  and,  at  the  time  of  his  death,  was  engaged  in 
I)atrolling  Washington  avenue  and  other  streets  in  that 
city.  His  dead  body  was  found  lying  upon  the  corner  of 
Washington  avenue  and  Pearl  street,  about  three  feet 
from  the  base  of  one  of  the  electric  light  poles  of  the  plaint- 
iff in  error,  which  was  standing  there.  This  suit  was 
thereupon  brought  by  the  defendant  in  error  against  the 
electric  light  company  to  recover  from  it  the  pecuniary 
Joss  sustained  by  the  widow  and  children  of  the  [intestate 
by  reason  of  his  death;  the  plaintiff's  claim  being  that 
decedent's  death  was  caused  by  an  electric  shock,  received 
from  an  exposed  wire  upon  the  said  electric  light  pole,  and 
due  to  the  improper  construction  and  maintenance  of  the 
defendant  company's  electric  light  plant  at  that  point. 

On  the  trial,  at  the  close  of  the  plaintiff's  case,  there 
was  a  motion  to  ncnsuit,  which  was  refused  by  the  trial 
court,  and,  upon  this  refusal,  error  is  assigned.  The 
grounds  upon  which,  it  is  claimed,  the  motion  to  nonsuit 
should  have  prevailed,  are — jirBt,  that  the  evidence  failed 
to  show  anything  more  than  that  the  defendant  was 
possibly  responsible  for  the  death  of  Otto;  and,  second, 
that,  if  it  be  considered  that  the  evidence  warrants  the 
conclusion  that  his  death  was  attributable  to  the  defendant, 
the  facts  also  demonstrate  that  he  contributed  by  his  own 
negligence  to  the  accident  which  caused  his  death. 

It  must  be  conceded  that  the  plaintiff  below  was  bound 
to  show  something  more  than  that  the  defendant  was 
possibly  responsible  for  the  decedent's  death,  in  order  to 
entitle  him  to  a  verdict. 
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It  was  incumbent  upon  hira,  in  the  absence  of  direct 
evidence  of  that  fact,  to  show  not  only  the  existence  of 
such  possible  responsibility,  but  the  existence  of  such  cir* 
cumstances  as  would  justify  the  inference  that  the  death 
was  caused  by  the  wrongful  act  of  the  defendant,  and 
would  exclude  the  idea  that  it  was  due  to  a  cause  with 
wliich  the  defendant  was  unconnected,  Borid  v.  Smith, 
113  N.  Y.  378;  Houston  v.  Traphagen,  47  N.  J.  Law, 
23.  And  this,  it  seems  to  me,  he  has  done.  No  one  was 
present  when  the  decedent  came  to  his  death,  and  there- 
fore there  was  no  direct  evidence  to  show  how  it  was 
caused;  but  it  appeared,  from  the  plaintiff's  proofs,  that 
there  was  fastened  upon  the  pole,  at  the  foot  of  which 
decedent's  body  was  found,  a  reel,  around  which  was 
wound  a  wire  rope  used  for  the  purpose  of  raising  and 
lowering  one  of  the  defendant's  arc  lamps;  that  the  reel 
was  about  on  a  level  with  the  top  of  a  man's  head;  and 
that  the  wire  rope  around  it  was  practically  uninsulated, 
and  was  heavily  charged  with  electricity.  It  also  appeared 
that  the  post  mortem  examination  of  decedent  showed  all 
his  organs  to  have  been  in  a  normal  condition;  that  his 
death  was  not  caused  by  disease  of  any  kind  ;  that  there 
was  upon  his  left  hand,  and  running  all  the  way  across  it» 
a  freshly  made  burn,  about  one-sixth  of  an  inch  in  width; 
and  that  the  blood  was  in  an  abnormal  state,  its  condition 
being  such  as  is  found  in  the  bodies  of  persons  who  have 
died  from  electric  shock. 

These  facts,  unexplained,  not  only  make  it  reasonable 
to  suppose  that  the  decedent  came  to  his  death  through 
having  touched  with  his  hand  the  uninsulated  wire  upon 
the  reel  which  was  fastened  to  the  defendant's  electrio 
light  pole,  and  thereby  received  a  fatal  shock,  but  exclude 
any  other  inference.  For  such  a  death,  the  defendant  was 
plainly  responsible.  It  was  using,  in  the  public  streets  of 
Elizabeth,  an  agency  dangerous  to  human  life;  and  it  was 
bound  to  take  every  reasonable  precaution  to  protect  the 
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public,  while  using  those  streets,  against  injury  from  that 
agency.  The  maintaining  upon  a  reel,  which  was  fastened 
to  an  electric  light  pole  so  near  the  ground  as  to  be  within 
easy  reach  of  an  uninsulated  wire  heavily  charged  with 
electricity,  was,  in  my  judgment,  a  gross  neglect  of  the 
duty  which  it  owed  to  the  public. 

The  first  ground  upon  which  the  refusal  to  nonsuit  is 
attacked  is  without  force,  and  cannot  prevail. 

Nor  is  the  objection  that  the  decedent's  own  carelessness 
contributed  to  the  injury  which  caup'xl  his  death  more 
tenable.  There  was  nothing  in  the  plaintiff's  case  to  show 
under  what  circumstances  he  received  the  shock  which 
killed  him,  and  nothing  therefore,  upon  which  his  negli- 
gence could  be  predicated.  It  did  not  appear  that  he  had 
knowledge  that  the  w.' re  was  not  properly  insulated,  or 
that  it  was  charged  with  electricity,  and  he,  as  well  as 
every  other  member  of  the  public,  was  justified  in  presum- 
ing that  this  company  had  so  constructed  its  electric  light 
line,  and  was  so  maintaining  it,  that  it  would  not  be  a 
source  of  danger  to  persons  using  the  street.  Durant  v. 
Palmer y  5  Dutcher,  544;  Houston  v.  Traphagen,  supra. 

Whether  the  decedent  was  guilty  of  negligence  in  coming 
into  contact  with  this  live  wire  depended  entirely  upon  the 
circumstances  under  which  it  was  done.  Such  negligence 
cannot  be  presumed  from  the  mere  fact  of  his  having  done 
so  and,  as  there  was  nothing  else  in  the  plaintiff's  case  to 
indicate  carelessness  on  the  part  of  his  intestate,  the  motion 
for  nonsuit  was  without  support  on  this  ground  also. 

The  judgment  of  the  Circuit  Court  should  be  affirmed. 

For  Affirmance — Thb  Chancellor,  Chief  Justice, 
Depub,  Dixon,  Garrison,  Gummere,  Lippincott,  Lud- 
low, Maqee,  Barkalow,  Hendrickson,  Nixon,  12, 

For  Reversal  —  None. 


NoTS.— See  note  to  East  Tenn.  Tele^h,  Co.  v.  8imm^*  Adm^r^  pott. 
VOL.    VI — 16. 
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NoBA  Dillon  v.  Alleohskt  County  Light  Company. 

Penn9ylvania  Supreme  Caurtt  January  ^f ,  1897. 

INJURY   BY   electric   SHOCK.— NBOLIOENOB    AND    OONTRIBUTORY    nOLI- 

GBNOB. 

The  fact  that  an  electrio  company  permitted  a  dead,  isseless  and  nniiwa- 
lated  wire  to  remain  npon  its  poles,  in  a  street  crowded  with  Uto  wirea, 
although  knowing  that  it  was  liable  to  break  and  carry  the  current  to 
the  ground  by  falling  across  a  live  wire,  heUd^  to  warrant  a  finding  of 
negligence. 

The  act  of  a  policeman  on  duty,  in  attempting  with  his  maoe  to  poah 
aside  such  a  wire,  which  had  broken  and  was  hanging  in  dangerous 
proximity  to  a  street  crossing  and  emitting  sparks,  thus  showing  that  it 
was  charged,  hddf  not  contributory  negligence  as  matter  of  law. 

Appeal  by  defendant  from  judgment  of  Allegheny 
County  Court  of  Common  Pleas^  for  damages  for  the 
death  of  plaintiff's  husband,  a  policeman,  who  was 
killed  by  an  electric  shock  received  while  attempting  to 
remove  from  a  street  crossing  a  broken  wire,  charged 
with  electricity  from  live  wires  across  which  it  had  fallen. 

The  opinion  of  the  trial  court  in  overruling  the  motion 
for  a  new  trial  was  as  follows : 

''The  jury  have  found,  upon  sufficient  evidence,  that 
the  defendants  permitted  a  dead  and  useless  wire  to  remain 
upon  their  poles,  on  a  street  crowded  with  charged  wires, 
many  of  them  having  such  current  passing  through  them 
that  the  slightest  touch  meant  death.  They  knew,  as  their 
own  witnesses  testify,  that  any  wire  upon  those  poles  was 
liable  to  break  and  carry  the  deadly  current  to  the  ground 
by  falling  across  a  live  wire,  especially  if  the  wire  was  a 
naked  one,  as  this  wire  admittedly  was.  This  dead,  use- 
less and  uninsulated  wire  did  break,  fell  across  a  charged 
wire,  carried  down  the  current,  and  the  death  of  the  plaint- 
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iflF's  husband  was  the  result.     We  certainly  cannot  dis- 
turb the  verdict  because  of  the  finding  of  the  jury  on  the 
question  of  defendant's  negligence.     The  only  question 
which  we  are  called  upon  to  consider  is  that  of  the  alleged 
contributory  negligence  of  the  man  who  was  killed.     He 
knew  that  the  wire  was  conducting  a  dangerous  current  of 
electricity.     If  he  had  no  duty  imposed  upon  him  "with 
respect  to  it,  he  had  sufficient  notice  to  make  it  negligence 
for  him  to  interfere  with  it.     He  was,  however,  a  police- 
man on  duty  at  the  time,   and  upon  the  street  on  which 
the  wire  fell.     It  hung  from  a  pole,  the  end  resting  on  the 
ground  near  the  foot  crossing,   and  at  intervals  emitting 
sparks.     It  was  a  rainy  night,  and  any  contact  with  the 
wire  meant  injury.     Even  the  touch  of  the  frame  of  an 
umbrella  of  one  passing  to  the  wire  would  doubtless  have 
caused  the  instant  death  of  him  who   carried  it.     Will  the 
law  say  to  the  policeman  on  duty  under  such  circumstances 
that  bis  sole  or  primary  duty  is  to  look  out  for  his  own 
safety?    If  it  will  not,  then  this  question   was  one  for  the 
jury.     It  was  told  that,  if  he  voluntarily  took  the  wire  in 
his  band,  there  could   be  no  recovery.      The  testimony 
showed  that  he  undertook  to  remove  it  with  his  mace — a 
method  which,  under  ordinary  circumstances,  would  have 
been  perfectly  safe.     In  some  unexplained  way,  he  came 
into  more  danegrous  contact  with  the  wire.     Test  the  case 
by  changing  the  position  of  the  parties.    Suppose,  in  push- 
ing aside  this  wire  with  his  mace,    Dillon  had  brought  it 
in  contact  with,  a'^'l  thus  injured,  some   one  who  was 
passing  by,  and  had  been  sued,  would  any  court  have  the 
hardihood  to  say,  under  the  circumstances,   as  matter  of 
law,    that  he  was  guilty  of  negliegnce?      Doubtless,   by 
standing  on  the  sewer  drop,  especially  on  this  wet  night, 
he  increased  his  danger.     But  a  negligent  company  can- 
not, for  the  purpose  of  escaping  liability  for  its  acts,  set 
up  a  duty  on  the  part  of  policemen  to  be  expert  electric- 
ians; and  we  must,  in  discussing  this  question,  assume 
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the  negligence  of  defendant  company.  Look  at  the  matter 
as  we  will,  we  must  either  say  to  all  policemen  that  in 
such  cases  they  must  put  their  own  safety  before  that  of 
the  citizens  whom  it  is  their  business  to  protect,  or  submit 
the  question  of  negligence  as  one  of  fact  to  be  determined 
by  the  jury.  If  there  was  error  committed  in  the  charge 
in  this  case,  it  was  in  favor  of  defendant.  We  are  by  no 
means  certain  that  the  maintaining  on  a  street  like  this  of 
naked  wires,  which  might  be  insulated,  is  not  negligence 
or  at  least  evidence  of  negligence.  Even  if  a  wire  has  no 
current  of  its  own,  it  will,  when  broken,  if  uninsulated, 
much  more  readily  lead  off  a  dangerous  current  from 
another  wire.  Where  the  necessary  dangers  are  so  great, 
the  unnecessary  ones  should  all  be  eliminated.  The 
motion  for  a  new  trial  must  be  refused." 

George  G.  Wilson  and  William  D.  Evans,  for  appellant. 

Matron  &  SIcGirr,  for  appellee. 

Per  Curiam:  The  only  subjects  of  complaint  in  this 
case  are  the  learned  trial  judge's  refusals  to  affirm  defend- 
ant company's  throe  points  for  charge,  in  each  of  which  he 
was  substantially  requested  to  direct  a  verdict  in  its  favor. 
There  appears  to  be  no  exception  to  his  general  charge,  nor 
to  any  of  his  rulings  on  questions  of  evidence,  etc.  It  is 
very  evident  from  an  examination  of  the  testimony  that  it 
presented  material  questions  of  fact,  which  the  jury  alone 
could  legally  determine.  The  case  was  accordingly  sub- 
mitted to  them  in  a  clear  and  accurate  charge — quite  as 
favorable  to  the  defendant  as  it  could  reasonably  ask.  The 
action  of  the  learned  judge  in  refusing  to  take  the  ease 
from  the  jury,  and  in  submitting  to  them  both  controlling 
questions  of  fact — defendant  company's  negligence,  andjthe 
alleged  contributory  negligence  of  the  deceased — is  so  fully 
vindicated  in  what  he  says  in  his  opinion  overruling  the 


SOUTH  CAROLINA,  1896.  246 


Mitchell  V.  Light  and  Power  Co. 


notion  for  a  new  trial  that  it  is  wholly  unnecessary  to  refer 

io  detail  to  the  testimony  that  required  the  court  to  submit 

the  case  to  the  jury,  and  authorized  them  to  find  as  they 

did.    In  view  of  the  instructions  under  which  the  jury 

acted,    their  verdict  necessarily  implies    a  finding  that 

defendant  company  was  guilty  of  negligence  in  leaving  the 

broken,  uninsulated  telephone  wire  in  such  a  position  as 

to  endanger  the  lives  of  persons  using  the  street,  and  that 

plaintiff's  husband,  in  the  proper  discharge  of  his  duty  as 

a  police  officer,  while  attempting  to  remove  the  dangerous 

noisance,  was  brought  in  contact  with  the  charged  wire, 

and  thus  without  any  negligence  on  his  part,  lost  his  life. 

The    verdict    was    clearly    warranted    by    the  evidence. 

Judgment  affirmed. 

NoTB.— See  note  to  Ecut  Tenn,  Tdeph.  Co.  v.  Simms'  Adm*r,  post. 


John  S.  Mitchell  v.  Charleston  Light  &  Power  Com- 
pany. 

South  Carolina  Supreme  Courts  September  17, 1895. 

Injury  by  slbctric  shook.— Insteuctions  to  jury. 

In  an  action  for  damages  due  to  electric  shock  caused  by  contact  with  a 
wire  which  had  broken  and  the  seyered  ends  were  hanging  near  the 
street,  Tarious  instructions  to  the  jury  were  held  not  to  constitute  reyer- 
aible  error;  in  view  of  the  rule  that  the  charge  must  be  considered  as  a 
whole,  and  that  aU  the  ambiguities,  defects  and  errors  in  the  instruc- 
tions complained  of  were  cured  by  other  instructions  and  by  the  gen- 
eral tenor  of  the  charge. 

Appeal  by  defendant  below  from  judgment  of  Charles- 
ton County  Circuit  Court  of  Common  Pleas. 

All  the  questions  arose  over  alleged  errors  in  instruc- 
lioDB  to   the  jury.     The   instructions   complained  of  and 
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Others   bearing    upon  tho   questions   at  issue   are   8ufB- 
ciently  stated  in  the  opinion. 

Ficken  &  Ilughes,  for  appellant. 

Buist  &  Buist,  for  respondent. 

Gary,  J.:  The  appellant  is  a  corporation  engaged  in 
generating  and  furnishing  electricity  in  the  city  of  Charles- 
ton, 8.  C,  for  the  purpose  of  illumination  and  motive 
power.  On  the  16th  of  December,  1893,  during  the  prev- 
alence of  a  violent  windstorm,  one  of  the  electric  wires  of 
the  defendant,  fully  charged  with  electricity,  broke,  and 
the  two  severed  ends  rested  on  the  ground  in  one  of  the 
thoroughfares  of  the  city.  The  defendant's  testimony 
tended  to  show  that  the  wire  broke  about  2  o'clock,  while 
the  testimony  of  the  plaintiff  tended  to  show  that  it  broke 
at  an  earlier  hour  in  the  day,  and  that  between  12  and  1 
o'clock  on  the  day  of  the  accident,  the  defendant  was 
notified  that  there  was  some  trouble  with  its  wires,  and 
that  they  were  dangerous.  At  about  3  o'clock  P.  M.  the 
plaintiff,  while  passing  through  this  thoroughfare,  was 
injured  by  the  fallen  wire.  He  was  instantly  shocked,  upon 
coming  in  contact  with  it,  and  fell  to  the  earth  unconscious. 
For  some  time  thereafter  he  was  confined  to  his  bed, 
during  which  period  he  suffered  greatly.  His  hand  was 
badly  burned,  and  he  lost  the  use  of  two  fingers.  This 
action  was  instituted  to  recover  damages  for  such  injuries. 
The  plaintiff  charged  negligence  on  the  part  of  the  defend- 
ant, in  that  it  permitted  its  wires  charged  with  electricity 
to  hang  suspended  over  a  thoroughfare  of  the  city,  so  as  to 
become  dangerous  to  passers  on  the  street,  and  that  the 
plaintiff,  a  passenger,  in  consequence  thereof,  ^as  seri- 
ously injured  by  the  said  wire  charged  with  electricity, 
and  was  damaged  to  the  extent  of  $20,000.  The  defendant 
joined  issue  on  these  allegations,  and  set  up  the  defense  of 
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contributory  negligence  on  the  part  of  the  plaintiff;  also, 
set  up  the  further  defense  that  the  injury  resulted  from  the 
act  of  God.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $10,000.  The  defendant  moved  for  a  new 
trial  before  his  honor,  Judge  Gary,  who  granted  an  order 
for  a  new  trial,  unless  the  plaintiff  would  remit  $2,500  of 
the  verdict,  which  the  plaintiff  did.  The  charge  of  the 
presiding  judge  will  be  set  out  in  the  report  of  the  case. 

The  appellant's  first  exception  is  as  follows:  "(1)  That 
the  presiding  judge  erred  in  charging  the  jury  as  follows: 
*If  a  cyclone  that  could  not  be  anticipated  or  reasonably 
foreseen  was  the  cause  of  that  wire  falling,  and  the  com- 
pany was  :'not  negligent  in  allowing  it  to  remain  there  for 
an  unreasonable  length  of  time,  then  under  those  circum- 
stances, it  would  not  be  liable.'  "  It  is  not  contended  that 
the  detached  portion  of  the  charge,  in  itself,  states  an 
erroneous  principle  of  law,  but  that  it  is  misleading, 
inasmuch  as  the  jury  might  have  inferred  that  if  a  cyclone 
which  might  have  been  anticipated,  or  reasonably  fore- 
seen, was  the  cause  of  the  wire  falling,  and  the  company 
was  not  negligent  in  allowing  it  to  remain  there  for  an 
unreasonable  length  of  time,  still,  under  those  circum- 
stances, it  would  be  liable.  The  appellant  also  contended 
**that  the  presiding  judge,  in  confining  his  declaration  to 
the  effect  of  the  class  of  storms  commonly  designated  as 
'cyclone,'  rejected  the  proposition  that  any  other  class  of 
atorm,  or  that  a  storm  of  not  quite  the  same  degree  of 
violence  as  a  cyclone,  would  operate  to  relieve  the  defend- 
ant from  liability,  were  it  in  other  respects  free  from  negli- 
gence." Under  the  numerous  decisions  of  this  court  the 
principle  is  well  established  that  the  charge  of  the  circuit 
judge  to  the  jury  must  be  considered  as  a  whole.  When 
an  exception  is  taken  to  a  certain  portion  of  the  presiding 
judge's  charge  to  the  jury,  it  is  the  duty  of  this  court,  in 
considering  this  exception,  to  look  to  the  entire  charge,  to 
ascertain  whether  or  not  the  detached  portion  of  the  charge 
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correctly  states  the  views  of  the  law  which  the  presiding 
judge  intended  to  convey  to  the  jury.  In  his  charge  to 
the  jury  touching  this  question,  his  honor  said:  '*The 
question  for  you  is,  were  these  wires  erected  so  as  to  antici- 
pate any  ordinary  occurrence  in  the  weather?  Was  it  the 
act  of  God,  or  was  it  the  careless  or  loose  manner  in  which 
the  wires  were  erected,  which  caused  this  wire  to  break? 
If  it  were  the  act  of  God  — that  is,  such  an  act  as  a  busi- 
ness man  of  ordinary  forethought  and  prudence  could  not 
anticipate — then  the  company  would  not  be  liable  under 
those  circumstances.  But,  on  the  other  hand,  the  com 
pany  is  charged  with  so  placing  their  wires,  and  so  keep 
ing  them  in  repair,  as  to  withstand  the  ordinary  weather-^ 
rain,  heat,  cold  and  wind.  It  is  alleged  on  the  part  of  the 
company  that  the  wire  was  broken  in  consequence  of  a 
severe  storm.  Was  it  an  ordinary  windy  day,  such  as  is 
liable  to  occur  at  that  time  of  the  year,  or  was  it  one  that 
could  not  be  anticipated?  The  law  does  not  require 
impossibilities.  If  a  cyclone  that  could  not  be  anticipated, 
or  reasonably  foreseen,  was  the  cause  of  that  wire  falling, 
and  the  company  was  not  negligent  in  allowing  it  to 
remain  there  for  an  unreasonable  time,  then,  under  those 
circumstances,  it  would  not  be  liable.  But  if  the  accident 
was  one  due  to  the  wires  being  improperly  erected,  or 
improperly  maintained  in  repair,  or,  having  been  properly 
erected,  were  broken,  and  allowed  to  remain  on  the  streets 
an  unusually  long  time,  then,  if  the  injury  to  the  plaintiff 
occurred  under  those  circumstances,  the  company  would  be 
liable  to  compensate  him  in  damages.  These  are  the 
general  observations  that  I  desire  to  call  to  your  attention 
before  passing  upon  the  points  of  law  I  have  been  requested 
to  charge  you."  When  that  portion  of  the  charge  set  out 
in  the  exception  is  considered  in  connection  with  the  entire 
charge  on  the  question,  we  see  no  ground  for  sustaining 
the  objection  to  it  that  it  might  have  misled  the  jury.  We 
come  next  to  a  consideration  of  appellant's  second  objec* 


SOUTH  CAROLINA,  1896.  •  249 


liitohell  v.:Light  and  Power  Co. 


tion  to  the  language  of  the  presiding  judge  contained  in 
the  first  exception.  The  presiding  judge  used  the  word 
"cyclone,"  in  his  charge  to  the  jury,  because  the  witnesses 
had  testijBed  that  the  day  when^the  injury  was  sustained 
was  cyclonic.  The  charge  was  therefore  based  upon  the 
testimony  and  applicable  to  this  case.  When  the  charge 
was  considered  in  its  entirety,  we  do  not  see  how  it  can 
be  construed  as  announcing  the  proposition  of  law  that,  if 
the  defendant  was  free  from  negligence,  it  would  still  be 
liable,  if  the  falling  of  the  wire  was  caused  by  a  class  of 
storm  other  than  a  cyclone,  or  by  a  storm  of  not  quite  the 
same  degree  of  violence  as  a  cyclone.  The  first  exception 
is  overruled.  The  second  exception  is  as  follows:  ''(2) 
That  the  presiding  judge  erred  in  refusing  to  charge  the 
defendant's  second  request  to  charge,  viz.,  that 'if  the  jury 
find  that  the  wire  in  question  was  broken  by  a  storm,  or 
from  some  cause  beyond  the  control  of  the  defendant,  then 
no  blame  can  attach  to  the  defendant  from  the  fact  that 
the  wire  fell,  and  remained  lying  on  the  ground  in  the 
public  thoroughfare,  unless  it  was  allowed  to  remain 
there  after  notice,  for  an  unreasonable  length  of  time;  that 
is,  for  a  period  of  time  longer  than  would  furnish  a  reason- 
able opportunity  for  the  removal  of  the  wire.'  "  The 
words  "after  notice"  rendered  the  proposition  of  law 
therein  stated  unsound,  for  the  reason  that  the  negligence 
of  the  defendant  might  have  consisted  in  its  failure  to 
know  the  facts  connected  with  the  breaking  of  the  wire. 
In  other  words,  the  defendant  might  have  been  negligently 
ignorant.  District  of  Columbia  v.  Woodbury,  136  U.  S. 
463;  Branch  v.  Port  Royal,  etc.  Railway  Co,,  35  S.  0. 
405.  It  was  not  the  duty  of  the  circuit  judge  to  strike 
out  that  part  of  the  request  to  charge  which  rendered  it 
defective,  and  then  charge  so  much  thereof  as  embodied 
a  sound  proposition  of  law.  Gunter  v.  Manufacturing  Co., 
15  S.  C.  443,  and  numerous  other  cases  in  this  State. 
The  second  exception  is  overruled. 
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The  third  exception  is  as  follows:  "(3)  That  the  presid- 
ing  judge  erred  in  refusing  to  charge,  and  in  striking  out 
from  the  defendant's  third  request  to  charge,  the  words 
'being  informed  of/  where  they  occur  in  said  request, 
immediately  following  the  words  'a  reasonable  time 
after.'  '*  The  third  request  to  charge  is  as  follows:  "That 
the  defendant  was  entitled  to  a  reasonable  time  after  [being 
informed  of]  the  fall  of  the  wire,  in  which  to  repair  it,  or 
to  remove  it  out  of  the  way  of  persons  using  the  streets; 
and,  if  the  jury  find  that  the  injury  to  the  plaintiff 
occurred  before  the  expiration  of  such  reasonable  time, 
then  the  plaintiff  is  not  entitled  to  recover  anything  in  this 
action."  This  exception  cannot  be  sustained.  The  jury 
might  have  found  that  the  injury  to  the  plaintiff  occurred 
before  the  expiration  of  a  reasonable  time  after  the  defend- 
ant was  informed  of  the  fall  of  the  wire;  yet  this  would 
not  necessarily  have  precluded  the  plaintiff  from  recovering 
damages,  because  the  negligence  of  the  defendant  might 
have  consisted  in  failing  to  take  proper  steps  to  receive 
information  concerning  the  condition  of  its  wires.  Under 
this  request  to  charge,  if  the  defendant  was  not  informed 
of  the  fall  of  the  wire  until  a  week  or  a  month  thereafter, 
it  would  still  have  been  entitled  to  a  reasonable  time  to 
remove  the  obstruction,  after  such  notice,  although  it 
might  have  been  negligently  ignorant.  The  defendant 
was  bound  to  exercise  due  diligence  to  receive  information 
as  to  the  condition  of  its  wires,  and  its  failure  to  use  proper 
diligence  in  this  respect  would  constitute  negligence.  The 
third  exception  is  overruled. 

The  fourth  exception  is  as  follows:  **(4)  That  the  pre- 
siding judge  erred  in  refusing  to  charge  the  defendant's 
fifth  request  to  charge,  viz.,  that  *if  the  jury  find  that  the 
plaintiff  was  injured  by  coming  in  contact  with  defend- 
ant's wire,  and  that  by  the  exercise  of  ordinary  care  he 
could  have  avoided  such  contact,  then  the  plaintiff  is  not 
entitled  to  recover  anything  in  this  action.'  "       It  would 
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have  been  error  on  the  part  of  the  circuit  judge  to  refuse 
this  request,  were  it  not  for  the  fact  that  he,  in  substance, 
charged  the  proposition  of  law  therein  contained  in  another 
part  of  his  charge  to  the  jury,  to  wit,  in  charging  the  defend- 
ant's sixth  request  to  charge,  which  is  as  follows:  "If  the 
jury  find  that  a  want  of  ordinary  care  on  the  part  of  the 
plaintiff  in  any  degree  contributod  to  the  injury,  then  the 
plaintiff  cannot  recover  in  this  action."  Whether  or  not 
the  plaintiff  had  knowledge  that  the  wire  was  filled  with 
electricity,  was  a  fact  to  be  considered  by  the  jury  in  deter- 
mining t\xe  question  of  negligence  on  the  part  of  the  plaint- 
iff in  coming  in  contact  with  the  wire,  but  the  failure  to 
make  mention  of  the  electricity  in  the  request  to  charge  did 
not  render  the  propositions  of  law  therein  stated  unsound. 
For  the  reason  that  this  request  was  substantially  pre- 
sented to  the  jury,  the  fourth  exception  is  overruled. 

The  fifth  exception  is  as  follows :  ''That  the  presiding 
judge  erred  in  commenting  upon  the  plaintiff's  seventh  re- 
quest to  charge,  and  explaining  the  same  as  follows:  'If  a 
man  is  in  danger,  and  in  order  to  avoid  that  danger,  bona 
fide,  does  something  which  is  dangerous,  that  would  not  be 
considered,  in  law,  contributory  negligence.'/'  These  words 
are  to  be  construed  in  connection  with  the  seventh  request 
to  charge,  which  is  as  follows:  **  When  one  is  placed  by  the 
negligence  of  another  in  a  situation  of  terror,  his  attempt 
to  escape  danger,  even  by  doing  an  act  which  is  in  itself 
dangerous,  and  from  which  injury  results,  is  not  contrib- 
utory negligence,  such  as  will  prevent  him  from  recover- 
ing." It  will  be  observed  that  the  exception  does  not 
question  the  correctness  of  the  law  as  charged  in  the  seventh 
request,  but  only  complains  of  error  on  the  part  of  the  pre- 
siding judge  in  using  the  foregoing  words  after  charging 
said  request.  When  the  words  used  by  the  circuit  judge 
are  considered  in  connection  with  the  seventh  request,  it 
will  be  seen  that  they  do  not  lay  down  a  different  proposi- 
tion of  law  from  that  contained  in  said  request,  and  that 
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they  are  simply  explanatory  of  said  request.  Even  if  con- 
sidered alone,  these  words  do  not  state  an  erroneous 
principle  of  law,  although,  in  themselves,  they  are  not  as 
comprehensive  as  might  have  been  desired.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  Circuit  Court 
be  affirmed. 


NoTB.~See  note  to  East  Tenn,  TeHeph,  Co,  v.  Simms*  Adm*r,poti, 


Dennis  J.  Griffin  v.  United  Electric  Light  Company. 

Massachusetts  Supreme  Judicial  Court,  October  19,  1896. 

(164  Mass.  492.) 

Injury  from  SHOCK.—NEaLioENCE  and  contributory  nsouokncb. 

A  company  maintaining  electrio  wires  owes  to  every  person  who,  for  pur- 
poses of  business,  is  rightfully  upon  the  premises  where  they  are  main. 
tained,  the  duty  to  use  reasonable  diligence  to  see  that  its  wires  are 
kept  in  repair  and  properly  insulated. 

In  an  action  for  damages  for  injuries  by  electric  shook,  questions  of  neg- 
ligence and  contributory  negligence  held  properly  submitted  to  the  jury. 

niingsworth  v.  Boston  Elec.  Lt,  Co.,  5  Am.  Electl.  Cas.  812,  cited;  Hector 
V.  Boston  Elec,  Lt,  Co,,  5  Am.  Electl.  Cas.  300,  distinguished. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Hampden  county,  upon  verdict  directed  for  defendant. 
Facts  stated  in  opinion. 

J.  B.   Carroll  for  the  plaintiff. 

Wm.  H,  Brooks  ( W.  Hamilton  with  him)^  for  the  defend- 
ant. 

Lathrop,  J. :  This  is  an  action  of  tort,  for  personal 
injuries  sustained  by  the  plaintiff  by  receiving  an  electrical 
shock  from  a  wire  of  the  defendant  company.     The  plaint- 
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tiff  was  a  tinsmith,  and  was  at  work,  with  a  fellow 
servant,  placing  a  galvanized  iron  conductor  on  the  rear 
of  a  building  called  the  American  House.  He  was  upon 
the  ground,  and  his  fellow  servant  was  on  a  ladder  near 
the  roof  of  the  building,  which  was  about  twenty- 
two  feet  from  the  ground.  The  wire  from  which 
the  plaintiff  received  the  shock  ran  along  the  wall  of  an- 
other building  until  it  reached  a  point  about  two  feet  from 
a  corner  formed  by  this  building  with  the  American 
House,  and  then  ran  diagonally  across  the  corner  to  the 
wall  of  the  American  House,  at  a  point  eight  or  ten  feet  from 
the  same  corner,  where  it  entered  a  square  iron  block 
attached  to  the  wall  of  the  American  House.  This  wire 
was  about  twelve  feet  from  the  ground.  Six  or  eight  inches 
higher  than  this  wire  and  about  eight  inches  nearer  to  the 
building,  another  wire  ran  along,  and  went  into  the  same 
box.  The  conductor  was  to  be  placed  in  the  corner  formed 
by  the  two  buildings,  for  the  purpose  of  carrying  off  water 
from  a  gutter  under  the  eaves  of  the  American  House. 

We  are  of  opinion  that  there  was  evidence  for  the 
jury  that  the  plaintiff  was  in  the  exercise  of  due  care.  The 
jury  might  well  have  found,  on  the  evidence,  that  the  injury 
was  caused  by  the  pipe's  coming  in  contact  with  a  place 
on  the  wire  where  the  insulating  material  had  become  worn 
off.  It  cannot  be  said,  as  matter  of  law,  that  this  condi- 
on  was  so  apparent  to  the  plaintiff  that  he  must  have  seen 
it,  or  ought  to  have  seen  it,  although  the  accident  happened 
in  the  forenoon.  While  an  expert  may  consider  it 
dangerous  to  touch  any  wire  unless  he  knows  it  to  be  a 
harmless  one,  there  was  evidence  that  the  plaintiff  was  not 
an  expert,  and  did  not  know  that  an  electric  light  wire 
would  do  any  hurt,  or  that  electric  light  wires  ran  on  the 
sides  of  buildings.  The  question  of  his  due  care  was  for 
the  jury.  lUingaworth  v.  Electric  Light  Co*,  161 
Mass.  583,  688. 

We  are  of  opinion,  also,  that  there  was  evidence  of  the 
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defendant's  negligence,  proper  to  be  considered  by  the 
jury.  There  was  certainly  evidence  that  the  insula- 
tion of  the  wire  was  gone,  and  its  condition  was  such 
that  the  jury  might  have  found,  from  the  description 
given  of  it  by  the  witnesses,  that  it  had  been  in  that  con- 
dition for  such  a  length  of  time  that  the  defendant 
ought  to  have  known  of  it.  The  plaintiff  was  not 
a  trespasser,  or  a  mere  licensee,  who  must  take  the  prem- 
ises of  another  as  he  finds  them.  He  was  rightfully  on 
the  premises,  for  purposes  of  business.  On  these  prem- 
ises the  defendant  had  rightly  placed,  as  the  case  finds, 
two  electric  wires.  These  were  a  source  of  danger,  unless 
properly  insulated.  This  fact  was  recognized  by  the 
defendant,  by  insulating  them.  But  it  was  negligent  if  it 
failed  to  use  reasonable  diligence  in  seeing  that  its  wires 
were  kept  in  a  state  of  repair.  This  duty  it  owed  at  least 
to  every  person  who,  for  purposes  of  business,  was  right- 
fully upon  the  premises.  What  its  duty  was,  in  this 
respect,  as  to  other  persons,  we  have  no  occasion  to 
inquire.  See  Ulingsworth  v.  Boston  Electric  Light  Co., 
via  supra. 

The  ruling  of  the  justice  of  the  Superior  Court  in  favor 
of  the  defendant  is  stated  in  the  report,  upon  which  the 
case  comes  before  us,  to  be  based  upon  the  case  oi 
Hector  v.  Boston  Electric  Light  Co.,  161  Mass.  558. 
But  that  case  dififers  essentially  from  the  one  before  us. 
There  a  lineman  of  a  telegraph  and  telephone  com- 
pany was  sent  to  attach  a  wire  to  a  standard  owned  by  the 
defendant  on  the  roof  of  a  building  numbered  45  Temple 
Place,  in  Boston.  Instead  of  entering  this  building,  and 
going  out  upon  the  roof,  he  went  up  through  the  building 
numbered  29  Temple  Place,  and  passed  over  the  roofs  oi 
several  intervening  buildings  until  he  came  to  the  roof  oi 
No.  41,  which  was  next  to,  but  higher  than,  the  roof  ol 
No.  45.  A  bunch  of  wires  ran  from  the  standard  on  No. 
45  over  a  small  portion  of  the  roof  of  No.  41.     The  plaint- 
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iffitooped  under  these  wires  to  see  how  he  could  get  on  to 
(he  roof  of  No.  45,  and  was  injured  by  reason  of  the  insula- 
tion being  worn  ofif  from  one  of  these  wires.  The  case  was 
deeided  in  favor  of  the  defendant  upon  the  ground  that  the 
defendant  owed  no  duty  to  the  plaintiff  to  maintain  an 
effectual  insulation  of  its  wires  over  other  buildings  than 
that  on  which  its  standard  was  placed,  which  was  the 
onlj  place  to  which  the  telegraph  and  telephone  company 
seat  the  plaintiff  or  where  he  had  a  right  to  be.  In  the 
case  at  bar  the  plaintiff  was  rightfully  where  he  was 
when  injured.  The  question  of  the  defendant's  negli- 
gence was  for  the  jury. 

By  the  terms  of  the  report,  the  order  must  be,  case  to 
tlond  for  trial. 

Nan.— See  note  to  Ecut  Tenn.  TeUph,  Co.  v.  Simma*  Adm*r,  post. 


S.  T.  McLaughlin  v.  Louisville  Electric  Light  Com- 
pany. 

Kentucky  Court  of  Appeals,  November  55,  1896, 
Injury  by  electric  shock. 

It  ifl  the  duty  of  an  electric  light  company  to  perfectly  insulate  its  wires 
at  points  where  persons  are  apt  to  come  in  contact  with  them,  and  to 
use  the  utmost  care  to  keep  them  insulated. 

Proof  of  injury  to  a  person  by  contact  with  an  electric  light  wire,  the 
insulation  of  which  at  a  joint  had  become  defective,  by  reason  of  the 
loosening  of  the  wrapping,  is  conclusiye  proof  of  the  negligence  of 
the  company  maintaining  the  wire  in  failing  to  keep  it  insulated,  it 
being  so  located  that  persons  were  liable  to  come  in  contact  with  it. 

Gases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Clements 
V.  Ixntisiana  Elee.  Lt.  Co.,  voL  4,  p.  881;  Haynes  v.  Raleigh  Oas  Co,^ 
vol.  6,  p.  264. 

Appeal  by  plaintiff  from   judgment   of   Circuit  Court, 
Jefferson  county. 
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Junius  C.  Klein,  for  appellant. 

Gibson  &  Marshall,  O'Neal,  Phelps  &  Pryor,  and  Phelps 
&  Thum,  for  appellee. 

GuFFY,  J. :  It  is  alleged  in  the  petition  in  this  action 
that  **the  plaintiff  is  and  was  on  the  8th  day  of  July,  1893, 
a  painter  by  trade,  and  followed  the  same  for  a  livelihood, 
and  was  on  the  8th  day  of  July,  1893,  engaged  in  painting  a 
house  on  the  east  side  of  Fourth  street,  in  the  said  city  of 
Louisville,  between  Market  and  Main  streets,  and  numbered 
— ;  that  on  said  8th  day  of  July,  1893,  and  long  prior 
thereto,  the  defendant,  its  agents  and  servants,  had 
erected  and  maintained  one  of  its  electric  wires,  charged 
with  electricity,  on  the  side  of  said  house  facing  Fourth 
street;  that  the  said  wire  on  the  8th  day  of  July,  and  long 
prior  thereto,  was  insufficiently,  carelessly  and  negligently 
insulated,  and  that  defendant,  its  agents  and  servants, 
were  well  aware  of  said  want  of  insulation,  or  could  have 
been  aware  of  same  by  the  exercise  of  proper  diligence; 
that  plaintiff  on  said  8th  day  of  July,  1893,  while  in  the 
discharge  of  his  duties  as  painter  aforesaid,  and  without 
fault  on  his  part,  came  in  contact  with  said  wire,  which  at 
the  said  time  was  heavily  charged  with  electricity  by  the 
defendant,  its  agents  and  servants,  whereby  he  was 
severely  shocked  and  rendered  insensible,  and  that  he 
remained  insensible  and  unconscious  for  20  minutes  and 
more;  that  he  suffered  severe  pain,  both  physically  and 
mentally,  by  reason  of  said  shock,  and  that  the  flesh  of 
his  left  hand  was  burnt  and  blistered  to  such  an  extent 
as  to  render  the  said  hand  useless,  and  that  ever  since  and 
now  said  plaintiff  is  unable  to  use  said  hand  in  the  per- 
formance of  his  vocation  as  a  painter;  that  the  plaintiff  is 
rendered  less  able  thereby  to  make  a  living  at  his  trade 
as  a  painter;  that  the  said  injuries  received  by  the  said 
plaintiff  are  permanent,  and  that  his  entire  nervous 
system,   by  reason  of  said  shock,  is  unbalanced,  causing 
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plaintifif  much  and  severe  paiu;  that  the  said  injuries 
complained  of  herein  were  caused  wholly  by  the  gross 
negligence  of  the  defendant,  its  agents  and  servants;  that 
the  plaintiff  has  been  damaged  by  reason  of  said  injuries  in 
the  sum  of  $2,500.  Wherefore,  the  plaintiff  prays  judg- 
ment against  the  defendant  for  the  sum  of  $2,500,  and  for 
his  costs,  and  for  all  proper  relief."  The  defendant  filed  a 
draeurrerto  the  petition,  which  was  overruled  by  the  court. 
The  first  paragraph  of  the  answer  substantially  denies  all 
the  averments  in  the  petition  which  show  any  right  to 
recover.  The  second  paragraph  of  the  answer  is  as  follows : 
**  Further  answering,  this  defendant  says  that  the  injuries 
received  by  the  plaintiff,  and  set  forth  in  the  petition, 
were  received  wholly  and  entirely  because  of  his  want  of 
proper  care  and  caution  in  looking  out  for  his  own  safety 
and  by  reason  of  his  carelessness  in  coming  in  contact  with 
an  electric  light  wire,  which  he  knew,  or  by  the  exercise 
of  ordinary  care  for  his  own  safety  could  have  known, 
was  then  and  there  charged  with  a  current  of  electricity, 
making  it  dangerous  to  life  for  any  one  to  come  in  contact 
with  the  said  wire.  Defendant  says  that,  by  the  exercise 
of  ordinary  care  for  his  own  safety,  and  such  as  circum- 
stances and  surroundings  made  it  apparent  was  necessary, 
the  plaintiff  could  have  avoided  coming  in  contact  with 
the  said  wire,  and  could  have  escaped  all  injury  therefrom. 
Defendant  says  that  plaintiff  came  into  contact  with  said 
wire  by  failing  to  exercise  that  degree  of  care  which  he 
knew  or  ought  to  have  known  under  the  circumstances  was 
necessary  to  be  exercised  by  him  to  avoid  injury  from  said 
wire.  Wherefore,  having  answered,  defendant  prays  to 
be  dismissed.  The  reply  of  plaintiff  traversed  the  allega- 
tions of  the  answer.  The  jury  found  for  the  defendant, 
and  his  petition  was  dismissed.  Appellant  relied  on  these 
grounds  for  a  new  trial,  viz.:  That  the  court  erred  in 
refusing  to  instruct  the  jury  as  requested  by  plaintiff  in 

VOL.  VI — 17. 
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instructions  Nos.  1,  2,  3,  8  and  9;  (2)  that  the  verdict  of 
the  jury  is  not  sustained  by  suflRcient  evidence;  (3)  that 
the  court  erred  in  not  excusing  a  juror,  William  Pryatt,  for 
cause,  he  being  a  stockholder  in  the  Louisville  Gas  Com- 
pany, and  it  being  the  owner  of  stock  in  the  defendant 
company.  The  motion  for  a  new  trial  was  overruled,  and 
plaintiff  has  appealed. 

The  plaintiff  below  (appellant  here)  testified  in  substance 
as  follows:  **S.   T.    McLaughlin  testified:    That  he  was 
twenty-two  years  of  age,  and  a  house  painter  by  trade; 
was  a  contractor  in  that  line,  and  had  a  job  in  conjunction 
with  Asa  Carr  of  painting  the   front  of  H.   C.  Green's 
hotel,  know  as  the  'Fourth  Avenue  Hotel,'  and  had  almost 
finished  the  work,  on  the  8th  day  of  July,  1893,  when  he 
came  in  contact  with  one  of  the  defendant's  electric  wires, 
near  the  side  of  a  window,  and  received  a  shock.      That 
defendant  had  two  wires  running  from  the  west  side  of 
Fourth  street,   in  Louisville,   Ky.     That  these  two  wires 
were  fastened  to  brackets  attached  to  the  side  of  the  wall 
between  the  first  and  second  windows  of  the  hotel,  counting 
from  the  north.  These  windows  were  on  the  second  floor  of 
the  building.    The  first  floor  was  occupied  by  business  firms. 
That  those  brackets  were  fastened  to  the  wall  about  six 
inches  from  each  window,  and  about  five  feet  above  the  sill 
of  the  windows.     That  defendant  has  an  iron  box,  called 
a  'converter,'  attached  to  the  side  of  the  hotel  building, 
midway  between  these  two  windows.     That  this  box  Wiw 
about  a  foot  above  an  iron  cornice  running  the  full  length 
of  the  building,  immediately  below  the  windows,  about  six 
inches  below.     That  these  two  wires  ran  from  the  brackets 
to  the  top  of   this  converter  or  box.     That  plaintiff  was 
shocked  by  the  wire  next  to  the  north  side  of  the  second 
window,  at  a  place  where  the  wire  was  joined  together  and 
about  halfway  between  the  bracket  and  the    converter. 
That  this  wire  ran  down  from  its  bracket  along  the  side  of 
the  window,  and  six  inches  from  the  window,  for  about 
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two  feet,  and  then  turned  over  north  to  the  converter. 
That  the  iron  cornice  was  about  twelve  inches  wide;  spacu 
enough  for  a  man  to  stand  on  conveniently  and  paint. 
That  he  and  his  men  had  to  use  the  cornice  to  work  from,  as 
there  were  wires  preventing  the  staging  or  swinging  ladder 
from  being  let  down  between  them.  When  he  had  painted 
down  to  the  bracket  and  wires,  he  pulled  the  staging  up 
out  of  the  way,  and  painted  around  the  wires  and  the  iron 
box  while  standing  on  the  iron  cornice.  The  window  sill 
was  outside  about  5  inches  by  — •  inches,  and  rested  on  the 
iron  cornice  inside  of  wood  about  a  foot  wide.  That  he 
bad  put  several  coats  of  paint  on  the  house,  and  was 
through,  with  the  exception  of  touching  up  the  right  hind 
ear  of  the  iron  box. .  That  he  was  in  the  act  of  getting  out 
of  this  second  window  on  the  cornice,  to  touch  up  the  ear, 
when  he  received  the  shock.  That  he  had  taken  his  brush 
full  of  paint  in  his  right  hand,  and  nothing  in  his  left,  and 
was  on  the  sill  of  the  window,  turning  back  out  onto  the 
cornice,  when  he  used  his  left  hand  to  steady  himself 
against  the  north  side  of  the  window  opening,  when  bis 
hand  came  in  contact  with  the  wire,  and  he  received  tlT^ 
shock  which  rendered  him  unconscious,  and  he  did  not 
know  anything  more  for  about  half  an  hour,  when  he 
was  revived,  and  found  himself  inside  of  the  house,  with 
Asa  Carr,  W.  J.  Cody,  his  employe,  and  Mr.  H.  C.  Green, 
working  with  him  to  revive  him.  That  his  left  hand  was 
burnt  and  blistered  on  the  3rd  and  4th  fingers,  and  at  the 
edge  of  the  palm,  at  the  base  of  small  finger.  That  he 
suffered  a  great  deal  at  the  time  of  the  shock  and  long 
afterwards.  That  he  went  home,  and  went  to  bed  for  a 
week.  That  he  has  never  fully  recovered  the  full  use  of 
his  left  arm  and  hand.  That  he  has  not  been  able  to 
work  at  his  trade  or  cali^n<T  on  account  of  the  weakness  of 
his  hand.  That  he  cannot  properly  handle  the  brush  and 
ropes.  That  in  his  trade  it  requires  strong  hands  and 
arms  to  hoist  and  lower  himself  on  the  staging.      That 
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he  has  not  had  any  work  at  his  trade  at  all.  That  he  did 
and  is  working  as  a  hand  on  the  steamer  ,  plying 

between  Louisville  and  Cincinnati;  has  worked  about 
two  months.  That  there  was  no  sign  or  anything  else  to 
warn  him  of  a  danger  about  or  near  those  wires."  On 
cross-examination,  said  S.  T.  McLaughlin  testified:  That 
no  one  warned  him  at  any  time  about  those  wires.  That 
he  did  not  know  Squire  Green,  but  did  know  Mr.  Green, 
proprietor  of  the  hotel.  That  Squire  Green  did  not  tell 
him  to  keep  away  from  those  wires.  Did  not  see  Squire 
Green  around  the  building  the  day  before  the  accident. 
Squire  Green  did  not  offer  to  cut  the  wires  if  he  wanted  it 
done.  Nor  did  he  tell  Squire  Green  he  could  get  along 
without  the  wires  being  cut.  That  no  one  told  him  that 
the  wires  were  alive  or  dangerous.  That  he  knew  that 
electric  wires  were  dangerous,  but  that  he  had  been  work- 
ing around  the  wires  all  week,  and  all  seemed  to  be 
insulated,  and  yet  he  was  not  hurt.  That  he  did  not 
know  electricity  was  turned  on.  That  it  was  about  noon  of 
the  8th  day  of  July,  1893,  when  he  was  hurt.  That  he 
saw  no  lights  about  the  building.  That  he  came  up  to  the 
office  of  the  defendant  one  Sunday  night;  whether  first 
Sunday  after  the  accident  or  not  he  did  not  remember. 
Was  there  because  Mr.  Smith  had  sent  for  him.  Did  not 
tell  Mr.  Smith  or  any  one  else  that  ho  was  not  hurt  or 
was  scared  more  than  hurt,  and  did  tell  him  then  and 
there  that  he  was  hurt,  and  showed  him  his  hand,  and 
pointed  out  the  places  where  it  was  burned.  That  he  did 
not  meet  Squire  Green  every  other  Sunday  on  Third  and 
Jefferson  streets.  Witness  then  showed  his  hand  to  the 
jury,  pointing  out  the  only  indication  of  the  burn  at  edge 
of  palm.  That  what  appeared  to  be  a  wart  there  was  not 
a  wart.  It  was  not  there  when  he  was  shocked.  It  came 
there  afterwards,  when  it  healed  up. 

William  J.  Cody  testified :  **  Was  working  there  on  the 
8th  day  of  July,  1893,  ^the  day  on  which  Sam  McLaughlin 
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was  hurt.  That  he  was  standing  on  the  first  window, 
inside  of  same,  stirring  some  paint.  The  work  of  painting 
the  building  was  finished  with  the  exception  of  a  little 
space  below  the  second  window  sill,  and  one  of  the  ears  of 
the  iron  box  on  the  side  of  the  house  between  the  first  and 
second  windows.  That  McLaughlin  got  his  brush  full  of 
paint,  and  was  going  out  to  paint  this  ear;  and,  while  I 
was  at  the  first  window,  he  started  to  get  out  of  the  second 
window,  with  his  brush  in  his  right  hand.  Had  nothing 
in  his  left.  He  had  hardly  gotten  into  the  window  open- 
ing when  I  heard  a  groan,  followed  immediately  by  a 
second  one,  and  I  then  leaned  out  of  the  window*  and 
looked  in  the  direction  of  the  groans,  and  saw  McLaughlin 
have  hold  of  the  electric  wire  between  this  iron  box  and  a 
oracket  right  on  the  joint  of  the  wire.  I  quickly  ran  to 
the  second  window,  put  my  arm  between  him  and  the 
north  side  of  the  window  out  around  his  body,  and  took 
hold  of  the  wrist  of  his  left  hand,  and  jerked  it  loose  from 
the  wire,  and  lifted  him  into  the  building,  and  laid  him 
down  on  the  floor.  About  that  time  Asa  Carr  came  into 
the  room,  and  then  Mr.  Green,  of  the  hotel.  We  all 
rubbed  him,  walked  him  and  slapped  him  for  fully  twenty 
minutes  before  he  was  revived.  At  the  time  I  pulled  his 
hand  loose  from  the  wire,  I  received  a  shock  myself,  but 
not  enough  to  hurt  me.  McLaughlin,  when  I  reached 
him,  was  doubled  up  partly  on  the  window  sill,  and  one 
leg  out  on  the  iron  cornice  below  the  window.  He 
sutfered  a  great  deal;  was  unconscious  for  fully  twenty 
minutes.  Examined  the  joint  he  had  hold  of  immediately 
after  we  had  got  him  to  himself.  Found  the  joint  very 
loose  and  rotten.  One  end  of  the  stuff  used  in  wrapping 
it  was  hanging  down  about  two  inches.  The  wires  all 
seemed  to  be  covered  with  insulation.  The  place 
McLaughlin  had  hold  of  this  wire  was  very  near  the  north 
edge  of  the  north  side  of  the  second  window.  The  bracket 
to  which  it  was  fastened  was  within  six  inches  of  the  edge 
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of  the  window.  These  windows  were  about  three  feet 
apart.  The  sills  were  of  wood  and  stone.  The  stone  was 
five  inches  wide  and  thick,  and  rested  on  an  iron  cornice, 
running  above  the  storerooms  on  the  first  floor.  This  iron 
box  or  converter  was  placed  against  the  wall  between  the 
first  and  second  windows  in  the  middle,  and  a  foot  above 
the  iron  cornice.  This  wire  entered  at  the  top  of  the  box 
at  the  side.  The  wires  come  from  across  the  street,  from 
the  west  side,  and  run  over  to  these  brackets,  and  then 
down  to  the  box.  Whenever  we  had  painted  to  the  top 
down  to  these  wires,  we  pulled  the  staging  up  out  of  the 
way,  and  stood  on  this  iron  cornice,  and  painted  from 
there.  The  cornice  is  twelve  inches  wide.  Had  worked 
around  the  very  same  wire  several  times.  Had  experienced 
no  shock,  nor  did  he  notice  anything  wrong  with  the  wire. 
All  seemed  insulated.  Did  not  remember  seeing  Squire 
Green  around  there.  Did  not  hear  him  or  any  one  else 
warn  McLaughlin  to  beware  of  the  wires.  Nothing  was 
said  about  the  wires  being  dangerous."  Other  witnesses 
testified  as  to  the  injury. 

John  F.  Bunscomb  testified  as  follows:  **John  M.  Buns- 
comb  testified  that  he  is  an  electrician.  Have  run  similar 
plants  to  that  of  defendant.  Knows  the  defendant's  plant 
well,  and  its  power.  Formerly  an  employe,  when  the 
defendant  was  on  Third  street,  several  years  ago.  Electric 
wires  are  always  insulated ;  that  is,  covered  with  a  material 
that  is  a  non-conductor.  This  is  done  to  prevent  a  waste  of 
power,  and  for  safety.  There  are  different  grades  of 
insulation.  The  insulation  is  put  on  at  the  factory. 
Whenever  it  is  desired  to  join  two  ends  of  different  wires, 
the  ends  are  scraped  of  all  insulation.  The  clean  ends 
are  then  twisted  around  each  other  closely,  in  order  to 
make  close  connection.  After,  the  joint  is  then  soldered 
together.  This  makes  a  perfect  connection.  Then,  to 
protect  this  joint,  it  is  wrapped  usually  with  a  rubber  tape 
about  an  inch  wide,  putting  on  five  layers,  which  is  con- 
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sidered  by  the  underwriters  as  a  sufficient  insulation. 
This  rubber  tape  adheres  to  itself,  and  if  pressed  and 
wrapped  on  tightly,  it  will  not  come  off  easily.  This  is 
the  method  of  wrapping  joints  in  high  tension  wires, 
which  is  the  character  of  defendant's  electric  wires.  These 
joints,  as  well  as  the  regular  insulation  on  the  wires,  is  apt 
to  rot  and  wear  off.  The  action  of  weather  has  something 
to  do  with  this.  The  rubber  will  rot  in  time,  and,  in  case 
a  layer  or  two  is  thus  rotten,  it  will  more  easily  catch 
moisture,  which  renders  the  joints  dangerous.  All  wires 
are  more  or  less  dangerous  when  wet,  as  in  rainy  weather; 
and  if,  in  such  case  a  good  ground  was  had,  I  would  not 
risk  any  of  them.  Iron  cornice  as  usually  used  above  store 
buildings  forms  an  excellent  conductor,  and  standing  on  it 
and  holding  a  wire  charged  with  electricity  of  high 
tension,  even  though  insulated  and  in  dry  weather,  is 
risky;  also,  most  certainly  so,  in  bad  weather.  Stone  is 
not  as  good  conductor  as  iron  in  wet  weather.  Using  it 
instead  of  iron,  I  would  not  risk  it.  There  is  absolutely 
no  perfect  insulation  except  at  a  great  cost,  which  prevents 
it  being  used  extensively.  All  insulation  is  affected  by  the 
changes  in  the  weather.  Rubber,  for  instance,  gets  wet, 
and  then  it  is  dried  by  the  sun.  This  soon  wears  it  out. 
If  a  joint  has  on  it  less  than  five  layers  of  wrapping,  it 
is  just  as  much  or  more  apt  to  be  dangerous.  The  smallest 
pinhole  is  sufficient  to  let  the  electricity  of  these  high 
tension  wires  escape  in  force  enough  to  be  fatal.  If  a  joint 
is  wrapped  loosely,  it  will  catch  the  rain  and  moisture, 
and  rot  sooner  than  if  wrapped  tightly  and  evenly.  A 
joint  with  an  end  of  the  wrapping  hanging  down  a  couple 
of  inches  would  .  be  considered  dangerous.  The  iron  box 
referred  to  is  a  converter.  It  reduces  the  force  of  the 
current.  The  wires  entering  the  converter  are  called  the 
'primary  wires,'  and  those  leaving  the  box  the  'secondary 
wires,'  which  are  not  dangerous  because  they  carry  a  light 
current ;  otherwise,  if  a  heavy  current,  it  would   burn  out 
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the  lamps.  The  full  power  or  volt  of  the  plant  is  used  on 
those  arc  lights  we  see  on  the  streets,  and  only  a  small  part 
is  used  for  lights  inside  the  stores  and  residences.  Have 
seen  men  apparently  receive  two  thousand  volts  of  elec- 
tricity without  serious  results.  The  amount  taken,  though, 
is  mostly  guess  work.  So  many  conditions  enter  into  the 
estimation  of  the  amount  actually  received.  Some  men 
seem  to  be  able  to  stand  more  than  others.  Would  not 
tempt  even  the  best  of  insulation  if  I  was  standing  on  a 
good  conductor,  especially  in  wet  weather.*' 

At  the  conclusion  of  plaintiff's  testimony,  the  defendant 
asked  the  court  to  instruct  the  jury  to  find  for  defendant, 
which  motion  was  overruled  by  the  court.  The  testimony 
of  defendant  conduced  to  show  that  the  defendant  had  used 
reasonable  care,  and  that  plaintiff  was  not  severely  injured. 
It  also  contends  that  plaintiff  was  guilty  of  contributory 
negligence. 

The  following  are  the  instructions  offered  by  plaintiff, 
and  refused  by  the  court:  **No.  1.  The  court  instructs  the 
jury  that  it  is  the  duty  of  the  defendant,  the  Louisville 
Electric  Light  Co.,  to  so  insulate  or  protect  its  wires  as  to 
make  them  free  from  danger  to  those  who  may  be  brought 
in  contact  with  them ;  and  if  they  shall  believe  from  the 
evidence  that  the  said  company  failed  to  so  insulate  or 
protect  the  wire  with  which  S.  T.  McLaughlin  came  in 
contact,  and  that  his  injuries  were  caused  by  the  reason 
of  such  failure,  then  the  law  is  for  the  plaintiff,  and  they 
shall  so  find,  unless  they  shall  further  believe  from  the 
evidence  that  the  said  S.  T.  McLaughlin,  by  his  own 
negligence,  contributed  to  cause  his  injuries,  and  that  he 
would  not  have  been  injured  bub  for  his  contributory 
negligence,  if  any  there  was.  No.  2.  If  the  jury  shall 
believe  from  the  evidence  that  S.  T.  McLaughlin  came 
in  contact  with  said  wire  while  in  the  act  of  climbing  out 
of  said  window,  and  that  the  said  wire  was  not  so 
insulated  or  protected   as  to  be  free  from  danger  to  him^ 
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and  that  his  injuries  were  caused  thereby,  they  ought  not 
to  find  him  guilty  of  contributory  negligence  unless  in  so 
doing  he  failed  to  exercise  that  degree  of  care  which  ordi- 
narily careful  and  prudent  persons  usually  exercise  under 
the  same  or  similar  circumstances.  No.  3.  That  the 
injury  to  the  plaintiflF  is  conclusive  proof  of  the  defective 
insulation  of  the  said  wire  and  of  negligence  of  the  defend- 
ant.'* **No.  5.  Contributory  negligence  means  the  failure 
to  observe  that  degree  of  care  which  ordinarily  careful  and 
prudent  persons  usually  observe  under  the  same  or  similar 
circumstances  to  protect  themselves  from  injury  and  by 
reason  of  such  failure  helped  to  cause  or  bring  about  the 
injury  complained  of.'*  **No.  8.  That  if  they  believe  from 
the  evidence  that  the  said  wire  had  all  the  appearances  of 
having  been  properly  insulated  at  the  time  the  plaintiiff 
received  his  injuries,  that  this  was  then  an  invitation  or 
inducement  to  plaintiff  to  risk  the  consequences  of  contact 
with  same,  in  the  performance  of  his  work  in  painting  the 
house  to  which  said  wire  was  attached.  No.  9.  That,  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  was 
not  cautioned  especially  as  to  the  dangerous  condition  of 
said  wire  before  the  accident  occurred,  then  they  are  not 
to  find  him  guilty  of  contributory  negligence.'*  The 
instructions  given  are  as  follows-  **No.  1.  The  court 
instructs  the  jury  that  it  was  the  duty  of  the  defendant, 
the  Louisville  Electric  Light  Company,  to  so  insulate  or 
protect  its  wires  at  places  where  they  may  be  dangerous  to 
human  life,  as  to  make  them  reasonably  free  from  danger 
to  persons  who  may  come  in  contact  with  them;  and  if 
they  shall  believe  from  the  evidence  that  the  wire  with 
which  the  plaintiff  came  in  contact  was  not  insulated  or 
protected  at  the  point  where  he  caught  it,  and  that  he 
received  the  injuries  of  which  he  complained  because 
thereof,  then  the  law  is  for  the  plaintiff,  and  they  shall  so 
find,  unless  they  shall  further  believe  from  the  evidence 
that  he  contributed  to  cause  his  injury  by  his  own  negli- 
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gence,  and  that  be  would  not  have  been  injured  but  for  his 
contributory  negligence,  if  any  there  was.  No.  2.  But 
unless  they  shall  believe  from  the  evidence  that  the 
defendant's  wire  at  that  point  mentioned  in  instruction 
No.  1  was  not  so  insulated  or  protected  as  to  make  it 
reasonably  free  from  danger,  and  that  the  plaintiff  was 
injured  thereby,  the  law  is  for  the  defendant,  and  they 
should  so  find.  No.  3.  Or  if  they  shall  believe  from  the 
evidence  that  the  plaintiff  was  negligent,  and  thereby 
contributed  to  cause  the  injury  of  which  he  complained, 
and  that  he  would  not  have  been  injured  but  for  his  con- 
tributory negligence,  if  any  there  was,  then  the  law  is  for 
the  defendant,  and  they  should  so  find.  No.  4.  If  the  jury 
find  for  the  plaintiff,  they  should  award  him  such  a  sum 
in  damages  as  they  may  believe  from  the  evidence  would 
fairly  compensate  him  for  the  mental  and  physical 
sufferings  endured  by  him  by  reason  of  his  injuries, 
and  for  loss  of  time  and  capacity  to  earn  money  at  his 
trade  and  occupation.  If  they  shall  find  from  the  evi- 
dence that  the  injuries  of  S.  T.  McLaughlin  were  caused 
by  the  negligence  of  defendant,  and  shall  further  believe 
from  the  evidence  that  the  negligence,  if  any  there  was, 
was  gross,  then  they  may,  in  their  discretion,  award  him 
such  a  further  or  additional  sum  as  punitive  damages  as 
they  may  deem  right  and  proper,  under  the  evidence  and 
these  instructions,  not  exceeding  in  all  the  sum  claimed  in 
the  petition.  Gross  negligence  means  the  absence  of 
slight  care.  No.  5.  Ordinary  care  means  that  degree  of 
care  which  ordinarily  careful  and  prudent  persons  usually 
observe  under  the  same  or  similar  circumstances.  Negli- 
gence means  the  failure  to  observe  ordinary  care.  No.  6. 
Contributory  negligence  means  the  failure  to  observe  that 
degree  of  care  which  ordinarily  careful  and  prudent  per- 
sons usually  observe  under  the  same  or  similar  circum- 
stances to  protect  themselves  from  harm,  and,  by  reason 
of   such  failure,   helped    or  caused   to  bring    about   the 
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injury  complained   of."     To  the  giving  of  instructions 
Nos.  1  and  2,  the  plaintiff  excepted. 

The  demurrer  to  the  petition  was  properly  overruled, 
as  was  also  the  motion  for  instruction  to  the  jury  to  find 
for  the  defendant.  It  also  seems  to  us  that  William 
Pryott  had  a  disqualifying  interest  in  the  action,  and 
should  have  been  excused  for  cause.  But  by  far  the  most 
important  question  involved  is  the  law  applicable  to  the 
case.  Electricity  is  a  powerful  and  subtle  force,  and  its 
nature  and  manner  of  use  not  well  understood  by  the 
public,  nor  is  its  presence  easily  ascertained  or  determined. 
Its  use  for  private  gain  is  very  extensive,  and  becoming 
more  and  more  so.  The  daily  avocation  of  many  thous- 
ands, of  necessity,  brings  them  near  to  the  subtle  force, 
and  it  seems  clear  that  the  electric  companies  should  be 
held  to  the  use  of  the  utmost  care  to  avoid  injuring  those 
whose  business  or  pleasure  requires  them  to  come  near 
such  a  death  dealing  force.  In  the  case  of  Cletnents  w. 
Louisiana  miectri  LigJU  Co.^4i4k  La.  Ann.  C95,  et  seq., 
the  court  said:  **  The  deceased,  Clements,  was  lawfully 
on  the  gallery  roof.  He  was  engaged  in  a  service  that 
necessarily  required  him  to  run  the  risk  of  coming  in 
contact  with  defendant's  wires,  either  by  stepping  over 
them  or  going  under  them.  It  is  probable  that  the  latter 
mode  was  the  most  convenient,  and  there  is  no  evidence 
that,  in  so  doing,  he  incurred  any  greater  risk.  The  wires 
were  visible,  and  to  all  appearances  were  safe.  The  great 
force  that  was  being  carried  over  the  wire  gave  no  evidence 
of  its  existence.  There  was  no  means  for  a  man  of  ordi- 
nary education  to  distinguish  whether  the  wire  was  dead 
or  alive.  It  had  all  the  appearances  of  having  been  prop- 
erly insulated.  From  this  fact  there  was  an  invitation  or 
inducement  held  out  to  Clements  to  risk  the  consequences 
of  contact.  He  had  a  right  to  believe  they  were  safe, 
and  that  the  company  had  complied  with  its  duties  speci- 
fied by  law.     He  v/as  required  to  look  for  patent,  and  not 
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latent,  defects.  Had  he  known  of  the  defective  insulatioD, 
and  put  himself  in  contact  with  the  wire,  he  would  have 
assumed  the  risk.  The  defect  was  hidden,  and  the  insu- 
lation wrapping  was  deceptive.  It  is  certain,  had  it  been 
properly  wrapped,  Clements  would  not  have  been  killed. 
His  death  is  conclusive  proof  of  the  defect  of  the  insulation 
and  the  negligence  of  defendants.  He  exercised  reasonable 
care  in  going  under  the  wire  in  the  performance  of  his 
duty,  as  he  had  a  right  to  believe,  from  external  appear- 
ances, that  the  wire  was  safe.  His  action  was  such  as  not 
to  tend  to  expose  hiraelf  directly  to  the  danger  which 
resulted  in  the  injury.  In  fact,  there  was  no  apparent 
danger.  ...  It  cannot  be  said  that,  when  Clements 
went  on  the  roof  to  repair  it,  he  went  into  the  presence  of 
known  danger,  and  assumed  the  hazards  of  the  employ- 
ment. The  employment  was  not  dangerous.  The  wires,  if 
properly  insulated,  as  above  stated,  would  have  been  harm- 
less. It  was  only  a  remote  danger,  which  he  had  to  risk, 
and  this  depending  upon  the  fact  whether  or  not  the 
defendant  company  had  done  its  duty  as  specified  by  law. 
The  external  appearances — the  only  indication  of  per- 
formed duty  to  w^iich  Clements'  attention  could  be  fixed 
— were  guaranties  that  the  defendant  company  had  done 
its  duty.  These  appearances  assured  him  that,  in  the  jier- 
formance  of  his  work  in  sweeping  the  roof,  it  was  not 
dangerous  for  him  to  risk  going  over  or  under  the  wire. 
Bomar  v.  La.  N,  &  S.  Railroad  Co,,  42  La.  Ann.  983. 
Even  in  the  presence  of  a  known  danger,  to  constitute 
contributory  negligence,  it  must  be  shown  that  the  plaint- 
iff voluntarily  and  necessarily  exposed  himself  to  it, 
unless  it  is  of  that  character  that  the  plaintiff  must  assume 
the  risk  from  the  very  nature  of  the  danger  to  which  he 
is  exposed.  From  the  appearance  of  the  wire,  its  wrap- 
pings with  insulated  tape,  and  the  known  duty  of  the 
defendant  to  protect  the  insulation  at  this  particular  splice 
or  joint,  Clements  had  no  reason  to  anticipate  danger  ex- 
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oept  from  the  fault  of  the  defendant  company.     This  fault 
was  the  cause  of  his  death,  and  his  act  in  passing  over  or 
Qoder  the  wires  was  too  remote  to  give  it  the  character  of 
contributory  negligence. "  The  case  of  Haynes  t.  RiUeigh 
OiuOo;114t  N.    C.    211,    was    an  action  to  recover  for 
death  caused  by  a  boy  taking  hold  of  a  live  broken  wire 
tbat  was  in  the  street.     We  quote  from  the  decision  of  the 
court  as  follows:  ''It  is  due  to  the  citizens  that  electric 
oompanies  that  are  permitted  to  use  for  their  own  purposes 
the  'streets  of  a  city  or  town  shall  be  required  to  exercise 
the  utmost  degree  of  care  in  the  construction,  inspection 
and  repair  of  their  wires   and   poles,    to  the  end  that 
travelers  along  the  highway  may  not  be  injured  by  their 
Appliances.     The  danger  is  great  and  care  and  watchful- 
ness must  be  commensurate  to  it.     Passengers  on  railroad 
trains  have  a  right  to  expect  and  require  the  exercise  by 
the  carrier  of  the  utmost,  care  so  far  as  human  skill  and 
foresight  can  go  for  the  reason  that  neglect  of  duty  in 
such  case  is  likely  to  result  in  great  bodily  harm  and 
sometimes  death  to  those  who  are  compelled  to  use  that 
means  of  conveyance,  'as  the  result  of  the  least  negligence 
may  be  of  so  fatal  a  nature  the  duty  of  vigilance  on  the 
part  of  the  carrier  requires  the  exercise  of  that  amount  of 
care  and  skill  in  order  to  prevent  accidents.'     Ray,  Neg. 
Imp.    Duties,  p.  63.     All  the  reasons  that  support  the 
rigid  enforcement  of  this  rigid  rule  against  the  carrier  of 
passengers  by  steam  apply  with  double  force  to  those  who 
are  allowed  to  place  above  the  streets  of  a  city  wires 
charged  with  deadly  current  of  electricity,  or  liable  to  be- 
come so  charged.     The  requirement  does  not  carry  with 
it  too  heavy  a  burden.    Human  skill  can  easily  place  wires 
and  poles  so  that  they  will  not  fall  or. break,  unless  sub- 
jected to  some  strain  that  could  not  be  anticipated;  and  it 
can  as  readily  present  the  possibility  under  ordinary  cir- 
cumstances of  the  contact  of  wires  that  should  not  be 
allowed  to  touch  one  another."    The  evidence  in  this  case 
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coaduces  to  show  that  appellant  was  at  work  at  his  regu- 
lar trade,  and  was  where  he  had  a  right  to  be,  and  the 
joint  of  the  wire,  being  apparently  insulated,  was  to  some 
extent,  at  least,  a  guaranty  that  there  was  no  danger; 
but,  independent  of  that  fact,  the  situation  of  appellant, 
his  work  in  hand,  and  the  proximity  of  the  wire,  were 
such  that  he  might  without  negligence  have  thoughtlessly 
taken  hold  of  the  wire,  because  he  seemed  to  need  support; 
and,  besides,  it  was  hardly  to  be  expected  that  the  current 
was  on  the  wire  at  about  noon,  the  wire  being  used  wholly 
to  supply  incandescent  lights  or  lamps.  It  seems  clear  to 
us  that  appellee  should  have  been  required  to  have  had 
perfect  protection  on  its  wires  at  the  point  and  place  where 
appellant  was  injured.  The  fact  that  it  was  very  expen- 
sive or  inconvenient  is  no  excuse  for  such  failure.  Very 
great  care  might  be  sufficient  as  to  the  wires  at  points 
remote  from  public  passways,  buildings  or  places  where 
persons  need  not  go  for  work  or  business;  but  the  rule 
should  be  different  as  to  points  where  people  have  the  right 
to  go  for  work,  business  or  pleasure.  At  the  latter  points 
or  places  the  insulation  or  protection  should  be  made  per- 
fect and  the  utmost  care  used  to  keep  it  so.  Instructions 
Nos.  1,  2,  3,  5  and  8,  asked  by  appellant,  should  have  been 
given.  The  others  refused  were  not  imi)ortant,  and  tended 
to  draw  attention  to  particular  facts  or  evidence.  Such 
instructions  are  not  favored  in  law.  It  results  from  the 
foregoing  views  that  the  court  erred  in  giving  instructions 
Nos.  1  and  2,  marked  as  given.  The  other  instructions 
given  by  the  court  were  not  excepted  to;  hence  need  not  be 
discussed.  For  the  errors  indicated,  the  judgment  below 
is  reversed,  and  cause  remanded,  with  directions  to  set 
aside  the  verdict  and  judgment,  and  for  a  new  trial  upon 
principles  consistent  with  this  opinion. 


Note.— See  note  to  East  Tenn.  Teleph.  Co.  v.  Simms'  Adtflk',  post. 
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Atlanta  Consolidated  Strebt  Railway  Company  v. 

Owings. 

Georgia  Supreme  Court,  Jan.  80, 1896, 

(97  Ga.  663.) 

Injury  by  electric  shock. 

(Head-note  by  the  court) : 

Where,  in  the  prosecution  of  its  business,  a  corporation  employs  a  wire 
which,  because  of  its  being  charged  with  a  powerful  and  dangerous  cur- 
rent of  electricity,  is  liable,  upon  coming  in  contact  with  the  wires  of 
other  corporations,  to  cause  injury  or  death  to  employes  of  the  latter 
while  engaged  in  the  performance  of  their  duties,  the  corporation  first 
referred  to  is,  relatively  to  such  employes,  under  the  duty  of  observing 
at  least  ordinary  diligence,  not  only  in  preventing  such  a  contact,  but 
also  in  discovering  and  preventing  its  continuance,  even  when  occa- 
sioned by  the  negligence  of  others,  including  that  of  a  corporation 
whose  employes  are  thus  exposed  to  danger. 

The  declaration  alleging  that  the  defendant's  '^  feed  wire,*'  it  being  a  wire 
charged  with  a  high  potential  current  of  electricity,  was,  at  the  time  of 
the  killing  of  the  plaintiff's  husband,  **  negligently  and  carelessly  per- 
mitted by  the  defendant  to  rest  upon  and  be  in  immediate  contact  with  " 
a  call  wire  of  a  company  which  was  the  master  of  the  deceased,  and  the 
cliarge,  as  a  whole,  making  it  suflSciently  clear  to  the  jury  that  the 
piaintiff  must  prove  the  negligence  thus  alleged,  and  also  that  it  occa- 
sioned the  death  of  her  husband,  before  she  would  be  entitled  to  a 
recovery,  the  defendant's  request  to  charge  that  she  could  recover  only 
upon  some  act  or  acts  of  negligence  alleged  in  the  declaration  was  fairly 
covered. 

If,  while  upon  a  pole  a  considerable  distance  above  the  ground,  a  person 
is  so  burned,  shocked,  and  put  in  pain  by  a  current  of  electricity  as  to 
lose  his  strength  or  consciousness  and  the  control  of  his  movements, 
and,  in  consequence,  falls  to  the  ground,  and  dies,  it  may  be  safely 
asserted  that  his  death  was  caused  by  the  electric  current,  whether,  in 
case  there  had  been  no  fall  from  the  pole,  death  would  have  ensued 
or  not. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Augusta 
Ry.  Co.  V.  Andfexca^  vol.  4,  p.  378;  Ahem  v.  Oregon  Telejph.  Co,,  vol.  4, 
p.  349. 
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Appeal  by  defendant  below  from  judgment  of  Citj 
Court  of  Atlanta. 

N.  J.  &  T.  A.  Hammond,  for  plaintiflf  in  error. 

Marshall  J.  Clarke,  contra. 

Lumpkin,  Justice: 

1.  This  case,  in  some  respects,  resembles  that  of  SaU- 
way  Co.  V.  Andrews,  89  Ga.  653,  although  in  one  essen- 
tial feature  the  two  cases  are  materially  different.  In 
the  former,  it  appeared  that  Andrews,  who  was  injured 
by  an  electric  current,  was,  at  the  time  he  received  the 
shock,  a  trespasser  upon  the  fire  alarm  system  of  the  city 
of  Augusta,  having,  without  permission,  climbed  a  pole 
upon  which  he  had  no  right  to  go;  and  it  was  accordingly 
held  that  he  took  the  risk  incident  to  the  trespass.  In  the 
present  case  the  deceased  husband  of  the  plaintiff,  who 
was  killed  by  a  current  of  electricity  emanating  from  the 
plant  of  the  defendant  railway  company,  was  not  a  tres- 
passer, but  was  engaged  in  the  performance  of  his  duties 
as  a  lineman  of  the  telephone  company,  and  was  in  the 
strictest  sense  whore  he  had  a  perfect  right  to  be  at  the  time 
he  received  the  fatal  shock. 

The  railway  company  employed,  in  the  conduct  of  its 
business,  a  subtle,  dangerous  and  death  dealing  agency. 
It  consisted  of  a  high  potential  electric  current,  which  tra- 
versed wires  stretched  upon  poles,  and  running  through 
the  city  of  Atlanta  and  its  suburbs.  These  wires  were 
liable,  upon  coming  in  contact  with  other  wires  belonging 
to  the  telephone  company,  the  electric  light  company  and 
perhaps  other  corporations,  to  cause  injury  or  death  to 
employes  of  these  other  companies  while  engaged  in  per- 
forming their  duties  as  linemen.  Under  these  circum- 
stances, it  is  to  all  minds  a  clear  proposition  that  the 
railway  company  was  bound  to  exercise  at  least  ordinary 
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diligence,  not  only  to  prevent  contacts  from  which  the 
above-mentioned  consequences  might  reasonably  be  ex- 
pected to  ensue,  but  also  to  discover  and  take  measures 
to  prevent  a  continuance  of  such  contacts  even  when  occa- 
sioned by  the  negligence  of  any  other  persons.  To  hold 
otherwise  would  be  to  allow  this  company  to  maintain  its 
deadly  agency  with  no  responsibility  whatever  for  conse- 
quences which,  in  the  natural  course  of  things,  might  in 
all  probability  occur.  Those  who  employ,  in  the  prosecu- 
tion of  their  business,  a  palpably  and  highly  dangerous 
agency,  such  as  electricity,  are  bound  to  exercise  such 
precautions  to  prevent  injury  to  others  as  the  emergency 
would  reasonably  seem  to  require.  In  this  connection, 
we  refer  to  the  interesting  case  of  Ahem  w.  Oregon 
Teleplione^  &c.  Co.f  22  L.  R.  A.  635.  It  cannot  be 
doubted  that  the  owner  of  a  ferocious  lion  would  be  bound 
to  keep  him  securely  caged  in  order  to  prevent  harm  to 
others;  and  even  if  a  negligent  or  malicious  person  should 
open  the  door  of  the  lion's  cage,  and  allow  him  to  escape, 
there  should  be  no  unreasonable  delay  on  the  part  of  the 
owner  in  discovering  this  fact,  and  in  taking  diligent 
steps  looking  to  the  recapture  of  the  animal.  The  feed 
wire  of  the  railway  company,  from  the  very  subtlety  and 
intangible  form  of  the  danger  that  lurks  therein  when  it 
is  charged  with  a  powerful  current  of  electricity,  is  much 
more  dangerous  than  a  score  of  lions.  Its  death  dealing 
power  is  not  discoverable  by  exercising  the  senses  of  sight, 
hearing  or  smell.  Imperceptibly  and  noiselessly  it  strikes 
down  its  victim,  and  he  is  either  mutilated  or  killed  before 
he  has  the  slightest  warning  of  the  terrible  danger  so  near 
at  hand. 

The  duty  of  preventing,  if  possible,  a  contact  between 

this  dangerous  feed  wire  and  the  wires  belonging  to  other 

companies  can  hardly  be  denied.     The  duty  of  providing 

against  its  continuance,    when  occasioned    solely  by  the 
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act  of  others,  is,  of  course,  leas  stringent;  but  neverthe- 
less, where  such  a  contact  exists,  the  company  ought  to 
discover  it  within  a  reasonable  time,  and  take  prompt 
and  efficient  measures  to  correct  and  remedy  the  evil. 
Exactly  what  period  will  constitute  a  reasonable  time 
cannot  be  accurately  defined.  Each  case  must  depend 
almost  entirely  upon  its  own  peculiar  facts  and  attending 
circumstances ;  and  whether  or  not  the  proper  degree  of 
diligence  has  been  observed  will,  in  every  instance,  be  a 
question  for  determination  by  the  jury. 

2.  It  is  no  longer  a  debatable  question  that,  in  order  to 
recover  for  injuries  occasioned  by  the  negligence  of  the 
defendant,  the  plaintiff  can  recover  only  upon  some  act 
or  acts  of  negligence  alleged  in  his  declaration.  In  the 
present  case,  counsel  for  the  defendant  requested  that  an 
instruction  to  this  effect  be  given  to  the  jury.  The  court 
declined  to  charge  in  the  precise  language  of  the  request, 
but  we  think  its  substance  was  fully  covered  by  the  charge 
actually  given.  Among  other  things,  the  declaration 
alleged  that  the  defendant's  feed  wire  was  ''negligently 
and  carelessly  permitted  by  the  defendant  to  rest  upon  and 
be  in  immediate  contact  with"  a  call  wire  of  the  telephone 
company.  The  charge,  as  a  whole,  made  it  sufficiently 
clear  to  the  jury  that  the  plaintiff  must  prove  the  negligence 
thus  alleged  and  also  that  it  occasioned  the  death  of  her 
husband,  before  she  would  be  entitled  to  a  recovery. 

3.  It  was  argued  that  the  deceased  was  not  actually 
killed  by  the  electric  shock;  that  while  he  was  stunned 
and  injured  by  it,  his  death  was  really  occasioned  by  his 
fall  to  the  ground  from  the  top  of  the  pole  upon  which  he 
was  at  work.  There  is  no  merit  at  all  in  this  contention- 
It  was  proved  beyond  question  that  the  deceased  was  so 
burned,  shocked  and  put  in  pain  as  to  lose  his  strength  or 
consciousness  and  the  control  of  his  movements,  and,  in 
consequence,  fell  to  the  ground,  and  was  killed.  Cer- 
tainly, under  such  circumstances,   it  could  not  be  inaccu- 
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rate  to  say  that  the  electric  current  was  the  proximate 
cause  of  his  death.     • 


•     • 


NoTK. —  See  note  to  East  Tenn,  Teleph,  Co,  y.  Simma'  Adm*r,  post. 


Newark  Electric  Light  &  Power  Company  v.  Garden. 

United  States  Oireuit  Court  of  Appeals^  Third  Circuity  November  SO,  1896, 

INJX7BY    BY    ELECTRIC    SHOCK.— DUTT    OF    ONE    ELECTRIC     COMPANY    TO 

EMPLOYES  OF  ANOTHER. 

Each  of  several  electrical  companies  which  by  agreement  ocoupj  a  com- 
mon pole  to  support  their  wires  owes  the  duty  to  take  all  reasonable  pre- 
cautions to  prevent  injury  to  the  servants  of  any  of  the  others,  who 
may  be  sent  there  in  pursuance  of  the  common  right;  and  this  duty  is 
not  80  circumscribed  that  it  ceases  to  exist  if  a  servant  of  one  company 
happens  to  rest  hand  or  foot  upon  a  cross-arm  belonging  to  another 
company,  or  to  touch  its  wires. 

The  fact  that  a  wire  is  insulated  at  all  is  evidence  that  the  company 
maintaining  it  is  aware  that  persons  going  upon  the  pole  may  come  in 
contact  with  it,  and  of  the  danger  of  such  contact.  The  fact  that  a 
wire  appears  to  be  insulated  is  calculated  to  inspire  reliance  upon  it< 
safety.  The  company  is  therefore  chargeable  with  a  high  degree  of  care 
to  see  to  it  that  the  insulation  is  not  defective. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W,  U, 
Tel  Co,  V.  Thortiy  vol.  5,  p.  283. 

In  error  to  the   United  States   Circuit    Court  for    the 
District  of  New  Jersey. 

John  0.  H.  Pitney,  for  plaintiff  in  error. 

Aaron  V.  Dawes,  for  defendant  in  erorr. 

Before  Acheson  and  Dallas,  Circuit  Judges,  andWALEs, 
District  Judge. 

Dallas,  Circuit  Judge :    This  action  was  brought  in  the 
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Circuit  Court  for  the  district  of  New  Jersey  by  the  admin- 
istrator  of  the  estate  of  James  A.  Mason  against  the  New- 
ark  Electric  Light  &  Power  Company,  for  causing,  by 
its  negligence,  the  death  of  Mason.  There  were  a  verdict 
and  a  judgment  for  the  plaintiff,  and  thereupon  the  defend- 
ant sued  out  this  writ  of  error.  The  usual  defenses  were 
set  up  in  the  court  below.  Negligence  on  the  part  of  the 
defendant  was  denied,  and  contributory  negligence  on  the 
part  of  the  deceased  was  asserted ;  but  upon  these  sub- 
jects, considered  separately  and  apart  from  the  fundamen- 
tal question,  to  be  presently  dealt  with,  the  majority  of 
the  court  has  experienced  no  difficulty. 

There  is  no  specific  criterion  of  care  which  could  have 
been  applied  in  this  case.  Neither  the  defendant  nor 
Mason  disregarded  any  determinate  provision  of  the  law 
prescribing  what  the  conduct  of  either  of  them  should 
have  been,  for  there  is  no  such  provision.  The  only  rule 
which  they,  respectively,  were  bound  to  obey,  is  the  gen- 
eral rule  which  enjoins  the  exercise  of  due  care — the 
observance  of  such  caution  as,  under  the  circumstances, 
an  ordinarily  prudent  man  would  have  observed. 
Whether  either  of  them  failed  to  perform  this  indistinctly 
defined  obligation,  assuming  its  existence  on  the  part  of 
the  defendant,  was  a  question  of  fact  and  of  inference. 
The  facts  were  controverted,  the  inference  was  disputed, 
and  the  evidence  was  not  conclusive.  Therefore,  unless  the 
case  should  have  been  entirely  withdrawn  from  the  jury, 
upon  the  underlying  question  about  to  be  considered,  no 
error  was  committed  in  submitting  to  it  the  issue  as  to 
negligence,  both  as  respected  the  defendant  and  the  plaint- 
iff's intestate.  The  specifications,  other  than  the  third, 
which  will  be  especially  referred  to,  need  not  be  further 
discussed.  Although  the  charge  of  the  court  is,  perhaps, 
open  to  some  criticism,  it  exhibits  no  reversible  error  if 
not  upon  the  one  important  and  quite  distinctive  subject 
to  which  attention  is  now  to  be  directed. 
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There  is  no  liability  for  negligence  where  there  is  no 
duty  of  care.     Consequently,  a  plaintiff  who  grounds  his 
ictioo  upon  an  allegation  of  negligence  by  the  defendant 
must  show,   not  only  that  the  conduct  of  which  he  com- 
plains was  negligent  in  character,  but  also  that  it  was  vio- 
lative of  some  duty  which  was  owing  to  him.     That  the 
conduct  of  this  defendant  was  not  careful,   and  that  its 
lack  of  care,   and  not  any  negligence  of  Mason  himself, 
was  the  cause  of  the  death  of  the  latter,  is  established  by 
tiie  verdict;  but  as  we  have  said,  the  whole  subject  of  neg- 
ligence was  inconsequent  if,   under  the  law  and   the  evi- 
deDce,  the  defendant  was  under  no  obligation  to  regard 
Mason's  safety.     The  primary,  separate  and  controlling 
question  upon  this  record,  therefore,  is :  Was  the  defend- 
ant bound  to  exercise  care — ''ordinary  care,''  as  the  court 
below  held — to  provide  against  the  occurrence  of  such  a 
calamity  as  befell  Mason?      That  this   inquiry   may   be 
intelligently  answered,  it  is  requisite  that  our  investiga- 
tion of  the  law  should  be  based  upon  a  correct  conception 
of  the  facts  to  which  it  is  to  be  applied;  and  those  which 
are  pertinent  to   this  particular  subject  may   be  briefly 
stated. 

The  Western  Union  Telegraph  Company  was  the  owner 
of  a  certain  telegraph  pole,  upon  which  the  Pennsylvania 
Railroad  Company  rightfully  maintained  several  electric 
wires,  immediately  supported  upon  three  cross  arms.  The 
defendant  company,  also  rightfully,  maintained  two  wires 
supported,  one  on  either  side  of  the  same  pole,  upon  a 
single  cross  arm.  How  this  right,  in  either  case,  was 
acquired,  is  unimportant.  There  is  no  doubt  that,  in 
both,  it  existed,  and  that,  in  fact,  the  pole  was  lawfully 
used,  not  only  by  its  owner,  the  telegraph  company,  and 
by  a  certain  telephone  company,  but  also  by  the  railroad 
company  and  bv  the  defendant.  There  were  12  cross 
arms  in  all,  incliRiipg  the  two  temporary  ones  hereafter 
mentioned.     The   lowest  was   that   which   sustained  the 
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wires  of  ^the  defendant,  and  above,  at  a  distance  of  sev- 
eral feet,  was  one  of  those  upon  which  were  the  wires  of 
the  railroad  company.  In  the  space  between  these  two 
bars  were  those  in  use  by  the  telephone  company,  and 
below  the  latter,  and  above  that  of  the  defendant  com- 
pany, two  new  ones  were  inserted  by  the  railroad  com- 
pany, to  facilitate  the  transfer  of  its  wires;  and  Mason 
was  one  of  several  men  employed  by  that  company,  who, 
upon  the  occasion  in  question,  were  engaged  in  making 
that  transfer,  which  consisted  in  removing  its  wires  from 
the  poles  of  the  telegraph  company  (including  the  pole 
which  has  been  specified)  to  certain  other  poles,  which 
belonged  to  the  railroad  company  itself.  Mason  ascended 
this  pole,  and  placed  himself  finally — what  he  had  previ- 
ously done  is  immaterial — in  the  situation  which  be  occu- 
pied when  he  met  his  death.  His  right  foot  was  upon  one 
side  of  the  cross  bar,  on  which  there  was  an  electric  wire 
of  the  defendant.  This  foot,  however,  was  not,  and  did 
not  become,  in  contact  with  the  wire.  It  rested  at  a  point 
sufficiently  removed  from  it  to  be  free  from  danger.  In 
point  of  fact,  the  accident  did  not  result  from  the  position 
of  his  right  foot,  for  the  fatal  connection  was  made 
through  his  left  foot,  which  was  thrown  over  the  next  bar 
above,  the  lower  of  the  two  new  bars,  and  was  * 'dangling 
down  towards  the  lower  bar,*'  the  one  upon  which  was 
the  defendant's  wire.  While  in  the  position  described,  a 
telephone  wire  was  handed  to  Mason  by  a  fellow  workman, 
and  in  reaching  out  to  grasp  it,  his  pendent  left  leg  was 
naturally,  perhaps  necessarily,  extended  towards  the  wire 
of  the  defendant,  and,  in  consequence,  his  left  foot  either 
touched  it,  or  came  so  near  to  it  that,  by  reason  of  the 
thus  electrically  connected  interposition  of  his  body 
between  that  wire  and  the  telephone  wire,  which  he  had 
seized  in  his  left  hand,  he  was  subjected  to  the  shock  which 
killed  him.  The  defendant's  wire  was  a  large  one,  and 
was  highly  charged.     It  was  insulated,  but  the  insulation 
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was  defective,  and  but  for  its  exposed  condition  at  one 
minute  point  this  disaster  would  not  have  happened. 

If,  in  view  of  the  facts  which  have  been  narrated,  it 
could  be  unqualifiedlj  asserted  that,  at  the  time  and  place 
of  the  accident,  Mason  was  wrongfully  upon  the  separate 
property  of  the  defendant,  and  if  nothing  but  that  bare 
fact  should  be  regarded,  but  one  conclusion  could  be 
reached;  for  the  law  is  well  settled  that,  in  general,  the 
right  to  keep  his  own  property  in  such  condition  as  the 
owner  may  see  fit  is  not  restricted  by  any  requirement  to 
guard  against  its  causing  injury  to  one  who,  without 
invitation,  actual  or  apparent,  but  as  a  bare  volunteer  or 
mere  trespasser,  intrudes  upon  it.  This  limitation  of  the 
principle  that  no  person  may  lawfully  use  even  that 
which  is  his  own  so  as  to  do  hurt  to  another  is,  however, 
not  controlling  in  all  cases;  and  the  duty  of  care,  which  the 
law  imposes  upon  those  who  undertake  to  operate  so 
dangerous  a  force  as  electricity,  may,  under  some  circum- 
stances, be  due  to  one  who,  technically,  is  a  trespasser. 
In  such  a  case  as  this  one,  its  special  facts  are  for  con- 
sideration, and  upon  them,  and  not  solely  with  reference 
to  the  ownership  or  occupancy  of  the  locus  in  quo,  the 
question  of  duty  must  be  determined.  **It  is  true  that, 
where  no  duty  is  owed,  no  liability  arises.  .  .  .  But, 
as  has  often  been  said,  duties  arise  out  of  circumstances. 
Hence,  where  the  owner  has  reason  to  apprehend  danger, 
owing  to  the  peculiar  situation  of  his  property,  and  its 
openness  to  accident,  the  rule  will  vary."  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  St.  332.  It  makes  no  diflference, 
where  the  circumstances  give  rise  to  duty,  that  the  plaint- 
iff was  ''technically  a  trespasser."  Schilling  v.  Abernethy, 
112  Pa.  St.  437.  The  true  question  is:  Was  he '*a  tres- 
passer  there,  in  a  sense  that  would  excuse  the  defendant 
for  the  acts  of  negligence,  .  .  .  whether  the  owner 
or  occupant  of  premises  is  liable  under  any  circumstances, 
and,  if  so,  under  what  circumstances,  for  injuries  received 
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by  a  person  while  on  such  premises,   and  by  reason  of 
their  dangerous  condition ?'* 

In  Union  Pacific  Railway  Co.  v.  McDonald,  152  U.  S.  262, 
the  question  was  thus  stated,  and,  in  answering  it,  the 
Supreme  Court  held  that,  under  the  ciroumstances  of  that 
case,  the  person  injured  could  not  be  regarded  ''as  a  mere 
trespasser,  for  whose  safety  and  protection,  while  on  the 
premises  in  question,  against  the  unseen  danger  referred 
to,  the  railroad  company  was  under  no  duty  or  obligation 
whatever  to  make  provision."  The  fact  that,  in  all  these 
cases,  the  courts  gave  due  weight  to  the  circumstance  that, 
in  each  of  them,  the  person  injured  was  a  child,  would 
not  justify  us  in  restricting  the  application  of  the  principle 
upon  which  they  were  decided  to  cases  which  present  the 
same  peculiarity.  The  doctrine  of  all  of  them  is  that  a 
duty  of  care  may,  by  reason  of  the  circumstances,  be  due 
from  the  owner  of  property  to  one  who  is  technically  a 
trespasser  upon  it ;  and  the  youth  of  those  most  likely  to 
suffer  from  a  failure  to  discharge  such  duty  is  simply  one 
of  the  circumstances  which,  when  present,  is  to  be  con- 
sidered with  the  rest.  The  opinion  of  the  court  in  the 
case  last  cited  cannot  be  read  without  perceiving  that 
the  matter  was  so  viewed  by  the  Supreme  Court  of  the 
United  States;  and  the  Supreme  Court  of  Pennsylvania, 
by  which  the  two  cases  first  cited  were  decided,  has  re- 
peatedly held  that  a  child  may  be  such  a  trespasser  as  to 
be  subject  to  the  consequence  of  his  trespass.  It  has  never 
laid  down  one  rule  with  respect  to  children  and  another 
respecting  adults,  but  has  many  times  said  that  the  for 
mer,  like  the  latter,  when  trespassers  '*in  every  sense  of 
the  word,''  are  to  be  regarded  as  wrongdoers,  to  whom 
the  owner  of  the  premises  is  under  no  obligation.  Rodgers 
V.  Leea,  140  Pa.  St.  475;  Mitchell  v.  Phila.  W.  &  B.  R.  Co., 
132  Pa.  St.  226. 

It  is  only  by  liberally  construing   the   assignment  of 
errors  that  any  of  the  specifications  can  be  taken  to  raise  the 
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particular  question  with  which  we  are  now  dealing.  But 
two  of  them  can  be  said  to  present  it,  even  by  implication. 
These  are: 

*'(2)  That  the  plaintiff  having  rested  his  case,  the  de- 
fendant's counsel  moved  for  a  nonsuit  on  the  ground  that 
no  sufficient  negligence  on  the  part  of  the  defendant  had 
been  shown  to  maintain  the  action,  and  also  on  the  ground 
of  contributory  negligence,  on  the  part  of  the  plaintiff's 
intestate,  which  motion  was  overruled.  (3)  That  upon 
the  completion  of  the  evidence  in  the  case,  the  counsel  of 
the  defendant  renewed  his  motion  for  a  nonsuit,  and 
moved  for  a  direction  of  a  verdict  for  the  defendant,  upon 
the  same  grounds  as  stated  in  the  former  motion,  which 
motion  was  overruled.'' 

The  refusal  to  nonsuit  is  not  reviewable  ( W.  U.  Tel.  Co. 
r.  Thorn,  12  C.  C.  A.  107);  but  the  denial  of  the  defend- 
ant's request  for  binding  instructions  is;  and,  that  the 
plaintiff  in  error  may  have  the  utmost  advantage  of  his 
exception  to  that  denial,  we  will  consider  this  specification 
as  if  he  had  distinctly  put  his  request  that  the  case  should 
be  withdrawn  from  the  jury  upon  the  further  ground  that 
the  evidence  would  not  warrant  a  finding  that  there  was 
such  a  duty  of  care  resting  upon  the  defendant  as  was 
requisite  to  the  maintenance  of  the  action.  But  still  we  do 
not  think  that  the  facts  of  this  case  would  have  warranted 
the  learned  judge  in  adopting  such  a  course.  The  several 
occupants  of  this  pole  had,  by  virtue  of  the  contract  under 
which  they  jointly  used  it,  a  common  interest  that  its  use 
should  not  be  environed  with  unnecessary  danger.  Each 
of  them  owed  the  duty  to  take  all  reasonable  precautions 
for  the  prevention  of  injury  to  the  servants  of  any  of  the 
others,  who  might  be  sent  there  in  pursuance  of  the  com- 
mon right;  and  we  cannot  agree  that  this  duty  was  so 
circumscribed  that  it  ceased  to  exist  if  any  of  these  ser- 
vants happened  to  rest  his  hand  upon  a  cross  bar,  or,  as 
in  this  instance,   to  place  his  feet  upon  it.     It  is  by  no 
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means  clear  that  the  fact  that  Mason  was  partly  upon  the 
defendant's  cross  arm  at  all  contributed  to  the  result.  On 
the  contrary,  it  is  certain  that  he  might  have  stood  wholly 
upon  it,  at  the  point  at  which  his  right  foot  was  placed, 
without  incurring  any  hazard  whatever,  for  at  that  point 
there  was  no  wire ;  and  his  left  foot  might  have  been  acci- 
dentally extended  to  it  if  he  had  been  entirely  upon  the 
lower  of  the  two  new  cross  arms,  or  even  upon  the  pole 
itself. 

Apart  from  this,  however,  he  was  not  a  mere  trespasser 
upon  the  cross  arm  of  the  defendant.  There  was  nothing 
in  the  surroundings  to  inform  him  that  he  ought  not  to  go 
there,  or  that  he  would  incur  any  risk  if  he  did.  The 
wire  was  insulated,  and  the  defect  in  its  insulation  was 
not  readily  discernible.  The  cross  arm,  apparently,  pre- 
sented a  safe  footing,  and,  but  for  the  defect  in  insula- 
tion, it  was  entirely  safe  to  stand  upon  it.  Union  Pacific 
Railway  Co.  v.  McDonald,  supra.  It  may  be  conceded,  as 
was  decided  by  the  Supreme  Court  of  New  Jersey,  in  Tele- 
phone Co.  V.  Speicher  (not  yet  reported),  that  the  defend- 
ant was  not  bound  to  make  cross  bars,  intended  for  the 
purpose  of  supporting  wires,  of  sufficient  strength  to  sup- 
port a  man;  but  each  case  of  this  nature  must  be  decided 
on  its  own  facts,  and  in  this  one  there  is  no  question  about 
the  strength  of  the  bar.  It  was  quite  strong  enough  to 
sustain  the  weight  which  Mason  put  upon  it.  There  was 
no  risk  involved  but  that  which  the  presence  of  the  wire 
created,  and  that  was,  apparently,  provided  against  by 
insulation.  So  far  as  appeared,  therefore,  the  bar  was 
not  dangerous;  and,  in  placing  himself  where  and  as 
he  did.  this  man  was  doing  his  work,  as  one  of  the 
witnesses  said,  **the  same  as  any  man  would  do  it  that 
works  at  the  business;"  and  common  sense  and  humanity 
demanded,  as  we  think,  that  while  so  working  his  life 
should  not  have  been  put  in  jeopardy,  we  do  not  say  by  a 
trap,   for  there  was  no  purpose  to  ensnare,  but  by  an 
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unknown  and  invisible  peril,  to  which  he  might  uncon- 
sciously OP  involuntarily  be  drawn,  and  from  which,  by 
taking  ordinary  care,  the  defendant  might  have  protected 
bim.  The  defendant  cannot  be  heard  to  say  that  it  did 
not  anticipate  that  the  linemen  of  the  other  companies,  as 
well  as  its  own,  would  do  their  work  in  the  way  that  is 
usual  with  them.  It  was  bound  to  know  that  they  might 
come  in  contact  with  its  wire;  and  that  it  did,  in  fact, 
assume  the  duty  of  providing  against  the  occurrence  of 
such  casualties  is  shown  by  its  having  insulated  the  wire 
at  all.  The  fact  that  it  was  insulated  was  calculated  to 
induce  reliance  upon  its  safety,  and  plainly  tended  to 
allure  or  entice  such  a  man  as  Mason  to  go  upon  the  bar 
on  which  it  was  stretched.  It  offered  an  obvious,  and, 
seemingly,  a  protected  standing  place.  * 'There  was 
nothing  to  warn  either  child  or  adult  that  it  was  not  to 
be  so  used."  Schilling  v.  Abernethyy  supra.  It  was,'there- 
fore,  ''liable  to  the  incursions  of  .  .  .  even  rrown 
men,*'  not  "from  thoughtlessness,  accident,  or  curiosity/' 
merely,  as  suggested  in  Hydraulic  Co.  v.  Orr,  supra,  bnt 
in  the  prosecution  of  their  legitimate  calling. 

Finally,  and  upon  all  the  facts,  we  are  of  the  opinion 
that,  even  upon  the  assumption  that  the  plaintiff's  dece- 
dent was  technically  a  trespasser,  the  defendant,  under  the 
circumstances,  owed  him  a  duty  of  at  least  ordinary  care. 
We  are  not  attempting  to  lay  down  a  rule  applicable  to 
ail  cases;  but  the  principle  which,  in  our  judgment,  is 
controlling  in  the  present  one,  is  that  any  person  who 
engages  in  a  highly  dangerous  occupation  is  bound  to  take 
such  precaution  in  its  pursuit  as  a  sensible  man  would 
ordinarily  take  to  avoid  doing  fatal  or  other  serious  injury 
to  one  who  comes  upon  his  premises,  not  as  a  mere  tres- 
passer or  positive  wrongdoer,  but  for  a  purpose  in  itself 
lawful,  and  which  the  owner  had  reason  to  believe  might 
bring  him  there.     The  judgment  is  aflSrmed. 

AcHESON,  circuit  judge,  wrote  a  dissenting  opinion. 
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Note  bt  the  Court. — This  statement  of  the  situation  of  Mason  is  taken, 
substantially,  from  the  charge  of  the  court  below,  in  which  it  was  said: 
** While  so  employed,  suddenly,  and  without  warning,  he  gave  a  groan. 
His  body  was  convulsively  twitched,  then  rigidly  straightened  out.  Ilis 
right  foot  was  upon  the  lower  cross  bar  on  which  were  the  electric  wires. 
His  left  foot  was  thrown  over  the  next  bar  above,  and  was  dangling  down 
towards  the  lower  bar.  His  right  arm  was  around  the  pin  on  the  third 
cross  bar,  and  in  his  left  hand  he  had  grasped  a  wire,  known  as  a  *  tele- 
phone wire,"  which  had  been  handed  to  him  by  a  fellow  workman." 

There  is,  it  is  true,  some  evidence  which,  standing  alone,  would  seem  to 
be  to  the  effect  that  Mason  was,  though  astride  of  the  next  bar  above, 
wholly  resting  upon  the  bar  used  by  the  defendants;  but,  taken  as  a  whole, 
we  think  it  shows  that  one  of  his  feet  was,  and  must  have  been, 
**  dangling,"  as  described  by  the  learned  judge,  at  the  time  when  he 
received  the  shock.  He  was  in  the  act  of  reaching  out,  and  naturally,  we 
think,  must  have,  had  one  of  his  legs  extended  in  a  direction  opposite  to 
that  in  which  he  was  reaching.  To  quote  the  language  of  several  of  the 
witnesses :  **  He  stood  in  this  shape,  one  arm  between  his  legs,  and  he  was 
reaching  out  to  the  extreme  end  of  the  arm.  Q.  No.  2  arm?  A.  No.  8.  Q. 
He  had  his  leg  over  No.  2,  his  foot  on  No.  1,  and  he  reached  over  to  No.  8 
to  make  a  fastening  at  that  point?  A.  Yes,  sir.  .  •  .  He  was  standing 
on  the  arm  this  way  [illustrating],  and  another  arm  between  his  legs,  and 
reaching  out  to  fasten  it  to  the  end  of  the  arm.  .  .  .  He  had  to  reach 
out  on  account  of  thi^  bottom  arm  was  a  six  foot  arm,  and  the  other  arm 
a  ten  foot  arm,  and  he  bad  to  reach  out  about  a  foot.  .  .  .  His  left  foot 
was  behind  his  right  foot,  and  sometimes  would  be  on  the  bar  and  some- 
times would  not."  It  is  obvious  that  this  testimony  could  be  exactly 
comprehended  only  by  one  in  whose  presence  it  was  given ;  and  to  such  a 
one,  no  doubt,  it  was  made  perfectly  clear  by  the  illustrative  movements  of 
the  witnesses.  Therefore,  we  have  accepted  that  understanding  of  it 
which  the  learned  judge  who  heard  it,  without  intimation  of  doubt  on  his 
part,  or  of  objection  from  either  party,  assumed  to  be  the  correct  one. 
Indeed,  the  bri»f  of  the  plaintilf  in  error  presents  the  matter  in  a  manner 
not  materially  ditTerent,  viz.: 

**At  the  time  of  the  accident  Mason  was  standing  on  defendant's 
cross  arm  on  the  north  side  of  the  pole  facing  west,  his  legs  astride  the 
next  cross  arm  above,  his  right  foot  resting  on  defendant's  cross  arm,  his 
left  foot  also  touching  it,  or  swinging  free  in  the  air,  as  his  body  moved. 
While  in  that  position,  the  telephone  wire  was  handed  to  him,  which  he 
took  in  his  right  hand,  and  was  apparently  about  to  adjust  to  the  outer- 
most pin  on  the  third  cross  arm.  As  he  did  so  his  left  foot  came  in  contact 
with  defendant's  wire,  and  from  that  received,  apparently,  an  electric 
shock  through  his  body,  connection  presumably  being  made  through  the 
telephone  wire  in  his  hand." 

It  has  been  thought  desirable  that  this  note  should  be  made,  in  order 
that  it  may  not  be  supposed  that  the  evidence  on  this  subject  has  not  been 
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fnllj  oonsideTed — not  because  it  is  deemed  to  be  of  vital  importance,  for  it 
is  not. 

NoTB.<*See  note  to  Ea8t  Term,  Tdcph.  Co.  v.  Simma*  adrn'r,  post. 


Frank  Hubbr,  Respondent,  v.  La  Crosse  City  Railway 

Company,  Appellant. 

Wiaoonsin  Supreme  Courts  March  £7, 1896. 

(92  Wis.  686.) 
Injury  by  eleotbio  shock. — Proximate  cause. 

Plaintiff  received  injuries  from  an  electric  shock  received  under  the  fol- 
lowing circumstances: 

The  electric  light  comi>any  bj  which  he  was  employed  was  engaged,  at 
the  expense  of  the  defendant,  in  removing  a  lamp  which  interfered  with 
the  erection  or  extension  of  defendant's  trolley  road;  and  plaintiff,  a 
lineman  of  experience  and  acquainted  with  the  location,  was  engaged  in 
the  work*  The  electric  light  pole  was  of  wood  and  an  iron  trolley  post 
stood  very  close  to  it,  touching  it  at  one  place.  The  span  wire  was  insu* 
lated  from  the  troUey  wire,  and  was  also  provided  with  circuit  breakers 
near  the  posts.  The  railway  was  completed  to  the  point  in  question, 
and  had  been  in  operation  about  a  week.  The  end  of  the  troUey  wire, 
awaiting  the  extension  of  the  line,  was  coiled  and  thrown  over  the  span 
wire;  this  was  plainly  visible  and  clearly  uninsulated.  The  span  wire 
was  thus  liable  to  become  charged  as  far  as  the  circuit  breaker.  With 
actual  or  presumptive  knowledge  of  all  these  facts,  plaintiff  touched 
with  one  hand  the  iron  trolley  post  and  with  the  other  the  span  wire 
beyond  the  circuit  breaker,  the  only  way  in  which  he  could  complete 
the  circuit,  and  thus  received  the  shock  and  injury. 

Hdd,  that  the  defendant  could  not  have  reasonably  anticipated  such  an 
accident,  and  that  its  negligence  was  not  the  proximate  cause  of  plaint- 
iff's injury. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  tyx>e:  Block 
V.  Milicaukee  St.  Ry.  Co.,  vol.  6,  p.  293;  Illingsicorth  v.  Boston  Elec.  Lt, 
Co..  vol.  6,  p.  312. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  La  Crosse  county. 

Statement   of  facts    by  Pinney,   J.:  Action  to  recover 
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damages  sustained  by  the  plaintiff  by  reason  of  alleged 
negligence  of  the  defendant.  The  complaint  charges  that, 
at  the  lime  of  the  injury^  the  plaintiff  was  an  employe 
of  the  Brush  Electric  Light  Company,  which  maintained, 
at  the  northwest  corner  of  the  intersection  of  Main  and 
Fourth  streets,  in  La  Crosse,  a  wooden  pole,  to  support 
one  end  of  a  wire  stretching  across  the  intersection  of  the 
streets  from  northwest  to  southeast,  from  the  center  of 
which  an  electric  street  lamp  was  suspended,  and  to  the 
knowledge  of  the  defendant,  the  employes  of  the  light 
company  were  obliged  to  and  did  climb  said  wooden  pole 
to  attend  to  such  street  lamp ;  that  the  defendant  erected 
an  iron  post  or  pole  close  to  and  adjoining  such  wooden 
pole,  and  to  which  one  end  of  a  span  wire  was  attached, 
which  supported  its  trolley  wire  in  and  over  the  center  of 
Fourth  street,  and  such  span  wire  was  so  near  to  the 
wooden  pole  as  to  be  dangerous  to  employes  of  the  light 
company  while  climbing  it,  unless  it  was  properly  insulated 
and  free  from  the  electric  current  in  the  trolley;  that  the 
defendant  negligently  allowed  said  span  wire  to  become 
charged  with  a  powerful  current  from  the  trolley  wire, 
which  it  supported,  and  the  plaintiff,  a  lineman  of  the 
light  company,  while  climbing  the  wooden  pole,  without 
fault  on  his  part,  came  in  contact  with  said  span  wire 
and  said  iron  pole,  so  as  to  form  a  circuit,  and  he  received 
a  shock  which  caused  him  to  fall  a  distance  of  about  twenty 
feet,  to  the  ground,  whereby  he  was  seriously  injured; 
that,  at  the  time,  said  light  company,  by  its  agents  and 
employes,  of  whom  the  plaintiff  was  one,  was  engaged,  at 
the  request  of  the  defendant,  the  railway  company,  in 
removing  the  said  lamp  from  its  position.  The  acts  of 
negligence  relied  on  were:  (1)  The  erection  of  said  iron 
pole  in  such  close  proximity  to  the  pole  of  the  light  com- 
pany as  to  render  the  climbing  of  the  latter  dangerous, 
unless  the  defendant's  span  wire  was  properly  insulated 
from  the  trolley;  (2)  in  operating  a  portion  of  its  railway 
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before  it  was  fully  completed,  with  the  span  wire  in  ques- 
tion uninsulated  and  charged  with  a  heavy  current  that 
escaped  from  the  trolley  wire. 

The  answer  denied  the  negligence  charged,  and  averred 
that  the  defendant,  at  the  time,  had  constructed  and  main- 
tained its  posts,  trolley  wires,  and  other  appliances  in 
accordance  with  the  city  ordinance;  that  at  the  time  the 
light  company,  by  the  plaintiff  as  its  employe  and  by  its 
superintendent,  was  engaged  in  carrying  out  a  contract 
between  it  and  the  defendant  for  the  removal  of  its  wires^ 
lamps,  etc.,  where  they  interfered  with  the  erection  of  the 
defendant's  line,  and  that,  while  so  engaged,  the  plaint- 
iff carelessly  came  in  contact  and  connection  with  said 
span  wire  at  a  point  beyond  which  it  was  insulated,  and 
received  the  alleged  shock;  that  he  well  knew  the  point 
at  which  the  span  wire  was  insulated,  and  the  conse- 
quences of  making  a  connection  with  the  same,  and  that  he 
was  guilty  of  contributory  negligence. 

The  defendant  moved  for  a  nonsuit  at  the  close  of  the 
plaintiff's  case,  which  was  denied,  and  at  the  close  of  the 
evidence  requested  the  court  to  direct  a  verdict  for  the 
defendant,  which  the  court  refused.  The  plaintiff  had  a 
verdict  and  judgment,  from  which  the  defendant  appealed. 

The  evidence  was  that  the  trolley  wire  and  span  wire 
and  the  street  lamp  and  poles  were  situated  as  stated 
in  the  complaint,  the  wooden  pole  of  the  light  company 
being  about  thirty  feet  high  and  ten  feet  higher  than  the 
iron  pole,  and  had  a  return  wire  from  the  lamp  to  the 
pole  passing  down  it,  to  a  ratchet  near  the  bottom,  so 
that  the  lamp  could  be  raised  and  lowered  to  renew  the 
carbons  without  climbing  the  pole,  but  to  remove  anything 
that  got  on  the  wires  they  would  have  to  climb  the  pole; 
and  at  many  street  intersections  in  the  line  of  the  defend- 
ant's trolley,  the  light  company  maintained  street  lamps  in 
a  similar  way,  the  position  of  which  had  to  be  changed 
when  the  defendant  built  its  line,  but  at  the  defendant's 
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cost.  Accordingly,  the  defendant  entered  into  a  contract 
with  the  light  company  to  make  such  changes  or  removals, 
and  it  entered  upon  the  work  thereof,  the  defendant  not 
interfering  with  or  taking  any  part  in  it.  The  defendant 
had  constructed  its  line  south  on  Fourth  street  to  Main 
street,  which  runs  east  and  west,  and  it  was  intended  that 
its  line  should  turn  upon  Main  street  in  both  directions. 
The  method  of  construction  was  that  iron  poles  or  posts 
were  erected  opposite  each  other  on  both  sides  of  the 
street  at  intervals.  Wires,  called  **span  wires,''  cross 
the  street  at  the  top  of  these  poles  and  support  the  main 
or  trolley  wire,  which  is  attached  to  them  by  a  **bell 
hanger"  or  ** bell  insulator,"  which,  when  properly  con- 
structed and  in  good  condition,  will  prevent  any  escape 
of  the  trolley  current  to  the  span  wire,  and,  as  an  addi- 
tional precaution  where  the  poles  are  iron,  as  in  this  case, 
and  to  guard  against  any  possible  leakage  or  defect  in 
the  **bell  insulator,"  there  was  placed  in  the  span  wire, 
and  between  the  trolley  and  each  iron  pole  or  post,  about 
sixteen  or  eighteen  inches  from  the  post,  a  "circuit  break," 
so  that  any  current  that  escaped  from  the  bell  insulator 
would  be  arrested,  and  would  not  reach  the  iron  post. 

The  evidence  was  that  these  appliances  used  by  the 
defendant  were  of  the  best  kind,  and  in  good  order,  and 
tended  to  show  that  the  construction  and  management 
of  the  defendant's  line  was  under  the  control  of  a  compe- 
tent electrical  engineer.  The  wooden  pole  of  the  light 
company,  in  question,  was  crooked,  inclining  towards  the 
east  and  south,  and  its  base  was  seven  or  eight  inches  east 
and  a  little  south  of  the  defendant's  iron  pole  or  post. 
About  ten  feet  from  the  ground,  by  reason  of  the  crook  in 
the  wooden  pole,  the  two  were  in  contact,  and  by  reason 
of  the  inclination  of  the  wooden  pole  to  the  south  and 
east,  there  was  an  interval,  from  the  j)oint  between  them, 
gradually  increasing  to  about  eight  inches  at  the  top  of 
the  iron  post,  and  opposite  the  span  wire — the  iron  post 
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being  west  and  a  little  north  of  the  wooden  pole.  The 
span  wire,  running  east  from  the  top  of  the  iron  post, 
passed  on  the  north  side  of  the  wooden  pole,  and  about 
three  or  four  inches  distant.  The  west  end  of  the  circuit 
break  in  the  span  wire  was  seven  and  three-fourths  inches 
to  the  east  of  the  wooden  pole,  and  the  end  of  the  span 
wire  east  of  the  circuit  break  was  thirteen  and  three- 
fourths  inches  from  the  wooden  pole,  and  the  pole  could 
be  climbed  from  the  south  or  east  side  without  coming 
in  contact  with  the  span  wire.  A  person  climbing  the 
wooden  pole  on  the  north  side  would  have  to  pass  over 
the  span  wire,  and  would  usually  come  in  contact  with  it 
in  some  way,  but  only  with  the  portion  of  it  between  the 
iron  post  and  the  circuit  break,  which  was  dead  or  un- 
charged; but,  in  case  of  defect  in  both  bell  insulator  and 
circuit  break,  should  it  be  charged  or  "live,"  the  person 
coming  in  contact  with  it,  while  adhering  to  the  non-con- 
ducting wooden  pole,  would  be  safe,  unless  he  at  the  same 
time  came  in  contact  with  the  iron  post.  The  bell  insu- 
lator and  circuit  break  were  in  good  order,  and  the  span 
wire  between  the  circuit  break  and  the  iron  post  which 
passed  on  the  north  side  of  the  wooden  pole  was  **dead.'' 
When  the  defendant  company  had  reached  the  point  in 
question  with  the  construction  of  its  line,  its  trolley  wire 
was  attached  to  this  span  wire  by  the  bell  insulator  over 
the  center  of  Fourth  street  and  on  the  north  side  of  Main 
street,  and  quite  a  length  of  the  trolley  wire,  intended  to 
be  used  in  curving  on  to  Main  street  to  the  west,  remained 
projecting  south  of  the  span  wire,  and  was  coiled  up  as 
far  back  as  the  bell  insulator,  and  laid  around  and  over 
the  bell  insulator,  and  upon  the  span  wire  and  trolley 
wire  to  the  north,  so  that,  while  the  defendant  operated 
its  line  so  far  as  constructed,  as  it  did  continuously  from 
August  8th  to  August  19th,  when  the  accident  occurred, 
this  span  wire  became  and  was  charged  with  the  trolley 
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current  up  towards  said  posts  or  poles  as  far  as  the  circuit 
break.  This  coil  of  the  trolley  wire  was  bright  new  copper 
quarter  inch  wire,  about  four  feet  in  diameter,  projecting 
two  feet  over  on  the  span  wire  on  each  side,  not  more  than 
twenty-two  feet  from  the  poles  or  posts,  and  in  plain  sight, 
and  there  was  nothing  to  indicate  that  it  was  insulated 
from  the  span  wire  on  which  it  rested.  A  person  climb- 
ing the  wooden  pole  of  the  light  company  could  be  injured 
by  the  current  in  the  span  wire  in  but  one  way,  namely, 
by  touching  the  span  wire  east  of  the  circuit  break,  and 
at  the  same  time  touching  the  iron  post  in  the  opposite 
direction  to  the  west,  so  as  to  form  a  circuit  with  his 
body  between  the  iron  post  and  the  live  span  wire  beyond 
the  circuit  break.  After  the  defendant's  wires  had  been 
put  up,  the  street  lamp  of  the  light  company  could  not 
be  lowered,  because  it  would  come  in  contact,  and  might 
cause  an  accident  and  it  was  necessary  to  put  the  light 
away  from  the  defendant's  wires. 

At  the  time  of  the  accident,  McMillan,  the  superintend- 
ent of  the  light  company,  with  nine  years'  experience  as 
an  electrician,  and  fully  acquainted  with  the  subject  of 
insulation,  with  the  plaintiff,  undertook  to  make  the 
necessary  change  in  removing  and  changing  the  position 
of  the  street  lamp.  The  plaintiff  had  done  nearly  all  this 
work  up  to  this  time.  He  had  had  about  five  years'  ex- 
perience in  attending  to  lamps,  repairing,  setting  poles 
and  other  work,  and  had  worked  about  a  month  in  changing 
the  lamps  of  the  light  company.  He  understood  the 
method  of  construction  and  insulation  of  the  defendant's 
lines,  and  the  subject  of  insulation  generally;  had  noticed 
both  bell  insulators  and  circuit  breaks,  and  knew  how 
they  were  attached,  and  what  they  were  for,  and  had  ex- 
amined  the  manner  of  insulating  the  defendant's  span 
wires.  By  direction  of  McMillan  the  plaintiff  climbed 
the  wooden  pole  on  the  north  side,  over  and  above  the 
span  wire  and  iron  post,   nearly  to  the  top  of  the  wooden 
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post,  drew  the  lamp  in  from  the  center  of  the  street,  and 
let  it  down  to  McMillan,  and  came  down  the  pole  on  the 
north  side,  climbing  over  the  span  wire  again.  McMillan 
then  climbed  the  wooden  pole  on  the  east  side,  passed 
the  span  wire,  and  prepared  to  hang  the  lamp  at  the  side 
of  the  wooden  pole.  Having  occasion  to  let  fall  a  piece  of 
the  lamp  wire  twisted  into  a  spiral  form  or  coil,  he 
dropped  it,  intending  to  let  it  go  down  on  the  south  side 
of  defendant's  span  wire;  but,  for  want  of  careful  man- 
agement, it  caught  the  span  wire  at  a  point  three  and 
one-half  or  four  feet  east  of  the  wooden  post,  and  beyond 
the  circuit  break,  so  that  from  his  position  he  was  unable 
to  get  it  off.  He  therefore  directed  the  plaintiff  to  climb 
the  pole  again,  and  to  take  this  coil  off  the  span  wire. 
The  plaintiff  climbed  up  on  the  north  side  of  the  wooden 
pole,  as  before,  until  his  feet  were  about  seventeen  feet 
above  the  ground,  and  his  head  was  higher  than  the  top 
of  the  iron  pole.  He  testified:  **I  stood  on  my  left  spur, 
reached  out,  lifted  this  wire  [an  insulated  one]  off,  and 
dropped  it  down,  and  came  back  to  the  pole,  somewhere 
near,  with  the  intention  of  getting  in  position,  and  I  got 
caught.  I  supposed  the  span  wire  was  a  dead  wire.  I 
don't  know  how  I  made  the  connection  by  which  the  cur- 
rent went  through  me.  I  did  not  put  my  other  hand  on 
the  wire.  There  was  a  burn  across  three  fingers  on  the 
back  of  the  right  hand.  The  left  arm  or  wrist  was 
burned  on  the  inner  portion.  I  had  not  noticed  the  coil 
of  trolley  wire  that  lay  coiled,  in  part  upon  the  span  wire 
and  in  part  upon  the  trolley.  I  did  not  see  it  at  all.  I 
don't  remember  that  I  had  ever  been  at  this  place  while 
the  defendant  was  operating  its  line."  Both  the  plaintiff 
and  McMillan  knew  that  the  trolley  was  in  operation,  and 
cars  had  been  running  to  that  point  for  eight  days.  The 
plaintiff  testified  that,  **if  I  had  seen  this  coil  of  trolley 
wire  lying  upon  the  span  wire  at  that  point,  I  probably 
would  have  known  and  understood   that   the   current  of 
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electricity  would  have  been  conveyed  to  the  span  wire  up 
to  the  circuit  break;  but  I  don't  know.  ...  In  order 
to  form  a  circuit  my  bare  person  had  to  come  in  contact 
both  with  the  iron  post  and  the  span  wire.  Was  wearing 
woolen  clothes.  Woolen  clothes  against  the  iron  post 
would  not  form  a  circuit,  if  it  was  dry.  Clothing  was 
dry,  and  the  iron  post  too."  He  further  testified  that  he 
liftad  the  wire  otf  the  span  wire  with  his  left  hand,  hav- 
ing, at  the  time,  his  right  arm  around  the  wooden  pole. 
That  he  did  not  then  take  hold  of  the  span  wire,  or  touch 
it  with  his  left  hand.  ''I  got  my  left  hand  back  some- 
where near  the  pole.  Can't  tell  you  whether  I  was  lean- 
ing against  the  span  wire.  Don't  remember  whether  I 
touched  the  span  wire  or  not. ' ' 

Losey  &  Woodward  and  E,  C.  Higbee^  for  appellant. 

Fruit  &  BrindUy,  for  respondent. 

PiNNEY,  J.  (after  stating  the  facts):  1.  The  plaintiff 
was  engaged  as  a  servant  of  the  light  company,  and  using 
its  poles  and  appliances  under  the  direction  of  its  superin- 
tendent, performing  an  engagement  that  company  had 
entered  into  with  the  defendant  company  to  change  the 
location  and  method  of  hanging  the  electric  street  lamps 
so  that  their  use  and  management  would  not  interfere 
with  or  embarrass  the  use  and  operation  of  the  defendant's 
electric  railway,  for  a  consideration  to  be  paid  by  the  de- 
fendant. Under  the  circumstances,  the  defendant  was 
bound  to  the  exercise  of  reasonable  care  and  caution  in 
the  management  and  control  of  its  railway,  and  of  the  elec- 
tric current  which  was  its  motive  power,  so  as  not  to 
injure  the  employes  of  the  light  company  while  engaged 
in  such  work.  It  was  bound  to  avoid  acts  the  natural  and 
probable  consequences  of  which  might  be  to  inflict  injury 
on  persons  thus  employed,  and,  if  it  omitted  such  precau- 
tions as  were  reasonably  necessary,   under   the  circum- 
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stances,  it  would  be  liable  for  such  damages  as  any  one 
thus  engaged  might  suffer,  being  the  proximate  result  of 
such  neglect  of  duty.  The  rule  was  stated  by  Brett,  M. 
R.,  in  Heaven  v.  Pender^  11  Q.  B.  Div.  503,  509,  that, 
**  whenever  one  person  is,  by  circumstances,  placed  in  a 
position,  with  regard  to  another,  that  every  one  of  ordi- 
nary sense,  who  did  think,  would  at  once  recognize  that, 
if  he  did  not  use  ordinary  care  and  skill,  in  his  own 
conduct,  with  regard  to  those  circumstances,  he  would 
cause  danger  of  injury  to  the  person  or  property  of 
the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to 
avoid  such  danger."  This  principle  was  referred  to  in 
Zieman  v.  Kieckhefer  E.  Mfg.  Co.,  90  Wis.  503;  in  Bright 
V.  Bamett  &  Record  Co.,  88  Wis.  307,  and  in  Thomas  v. 
Winchester,  6  N.  Y.  397.  In  Heaven  v.  Pender,  supra^ 
Cotton  and  Bowen,  JJ.,  declined  to  approve  the  view 
expressed  by  the  Master  of  the  Bolls  to  its  broadest 
extent.  But,  in  the  subsequent  case  of  Thrussell  v. 
Handyside,  20  Q.  B.  Div.  359,  363,  the  view  of  Brett, 
M.  R.,  was  expressly  approved;  Hawkins,  J.,  saying, 
"that,  where  a  man  is  employed  to  do  certain  work,  and 
knows  that  the  work  he  is  doing  is  dangerous  to  others, 
and  that  accidents  are  likely  to  happen,  and  knows  that 
other  persons  are  lawfully  engaged  in  other  work,  and 
are  under  obligations  to  perform  such  work,  the  person 
engaged  in  the  dangerous  work  is  subject  to  the  duty  of 
using  reasonable  care,  and  taking  precautions  to  prevent 
accidents  arising  from  the  work  in  which  he  is  engaged." 
2.  As  was  said  by  Newman,  J.,  in  Slock  v.  Milwaur' 
fcee  8U  BaUway  Ck}.,  89  Wis.  378:  **The  negligence 
is  not  the  proximate  cause  of  the  accident  unless,  under 
all  the  circumstances,  the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence 
and  prudence.  It  is  not  enough  to  prove  that  the 
accident  is  the  natural  consequence  of  the  negligence. 
It  must    also    have    been    the    probable    consequence." 
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Atkinson  v.  Goodrich  Transportation  Co.^  60  Wis.  141, 
163;  Barton  v.  Pepin  Co.  Agr.  Soc.y  83  Wis.  19;  McOowan 
V.  C.  &  N.  Vr.  R.  Co.,  91  Wis.  147.  A  mere  failure  to 
ward  against  a  result  which  could  not  have  been  reason- 
ably expected,  is  not  actionable  negligence.  Whether  the 
negligence  of  the  defendant  was  the  proximate  cause  of 
the  injury,  so  that  it  and  the  result  stand  in  the  relation 
of  cause  and  effect,  is  a  question  for  the  jury,  where  the 
eivdence  is  not  clear,  or  the  proper  inference  from  undis- 
puted evidence  is  in  doubt.  It  is  not,  however,  necessary 
that  injury,  in  the  precise  form  in  which  it  in  fact  resulted, 
should  have  been  foreseen.  It  is  enough  that  it  now 
appears  to  have  been  a  natural  and  probable  consequence. 
Lane  v.  Atlantic  Works,  111  Mass.  136;  Hill  v.  Withsor, 
118  Mass.  258,  259. 

The  evidence  on  this  subject  is  not  conflicting,  and  the 
real  question  is  as  to  the  inferences  which  may  be  fairly 
drawn  from  the  evidence,  and  whether  they  are  in  doubt. 
It  appears  that  the  defendant  had  substantially  complied 
with  the  statute  (Laws  of  1889,  c.  375,  sec.  1),  and  by 
bell  insulators  and  circuit  breaks  had  provided  by  suitable 
insulation  against  injury  to  persons  or  property  by  reason 
of  the  leakage  or  escape  of  the  current  of  electricity  from 
the  trolley  wire.  The  trolley  wire  and  the  span  wires 
were  sustained  at  an  elevation  of  about  twenty  feet  in  the 
air.  The  bell  insulators  were  to  prevent  the  escape  of  the 
electric  current  from  the  trolley  wire,  and  the  circuit 
breaks  to  prevent  the  span  wires,  if  they  should  become 
charged  from  the  trolley,  from  charging  the  iron  posts  by 
the  sidewalks.  All  reasonable  and  proper  precautions 
had  been  taken,  it  nust  be  conceded,  against  any  probable 
injury  to  persons  or  property  in  the  streets  or  on  the  side- 
walks or  elsewhere,  except,  possibly,  to  those  whose  duty  it 
was  to  repair  and  give  suitable  attention  to  the  span  and 
trolley  wires  of  the  defendant,  and  the  wires  of  the  light 
company,  so  far  as  necessary  in  the  operation  of  the  respec- 
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tive  lines.  All  such  persons  were  understood  to  be,  as  the 
plaintiff  was,  familiar  with  the  application  of  electricity  to 
such  uses,  and  with  the  theory  of  insulation,  as  well  as 
the  use  and  functions  of  the  bell  insulators  and  circuit 
breaks.  The  introduction  and  use  of  circuit  breaks  must 
be  regarded,  of  itself,  to  the  apprehension  and  judgment 
of  these  trained  and  experienced  operatives,  as  a  signal  of 
danger,  a  warning  that  any  given  span  wire  may  be  charged 
with  a  heavy  current  from  the  trolley,  by  leakage  or  other- 
wise. They  cannot  come  near  a  span  wire  without  being 
thus  admonished,  and  of  the  general  judgment  in  construc- 
tion, that  circuit  breaks  are  necessary  to  secure  immunity 
from  electirc  shocks,  and  to  prevent  the  iron  posts  from 
being  charged  with  an  electric  current  down  to  the  streets. 
These  are  all  parts  of  the  lines  with  which  they  are  famil- 
iar. It  is  to  be  considered  that  they  understand  the  peril 
and  the  provided  protection  as  well.  The  plaintiff  was 
injured  because  the  span  wire  became  charged  by  coiling, 
over  it  and  the  trolley  wire,  a  portion  of  the  latter, 
designed  to  make  the  curve  down  Main  street.  There  was 
no  other  apparent  method  of  disposing  of  it  for  the  time 
being,  and  no  reasonable  grounds  for  supposing  that  any 
prudent  and  careful  operative  would  have  failed  to  notice 
it  under  the  circumstauces;  and,  if  he  did  not,  the  circuit 
breaks  provided  protection  against  the  charged  span  wire, 
unless  he  came  in  contact  with  the  span  wire  beyond  the 
circuit  break  and  the  iron  post  at  the  same  time.  This, 
we  think,  the  defendant  had  no  reasonable  ground  to  sup- 
pose, in  the  present  instance,  that  the  plaintiff  would 
do.  The  defendant  had  been  operating  its  railway  to 
the  point  in  question  for  eight  days,  beyond  which  it 
had  not  been  completed,  and  the  plaintiff  had  been  at 
work  all  this  time  and  for  some  time  previous,  along  the 
line,  in  changing  the  location  of  the  street  lamps  of  the 
light  company,  and  knew  that  the  trolley  wire  had  been 
kept  charged  to  operate  the  railway,  and  the  defendant 
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must  have  understood  that  he  was  familiar  with  these 
facts,  as  well  as  the  near  proximity  of  the  iron  and  wooden 
poles,  and  the  space  between  the  iron  poles  and  the  outer 
end  of  the  current  break.  These  were  obvious  facts,  and 
not  to  be  mistaken  or  misunderstood.  The  injury  could 
occur  in  only  one  way,  as  the  plaintiff  substantially  tells 
us,  namely,  by  his  bare  hand  coming  in  contact  with  the 
span  wire  beyond  the  circuit  break,  and  his  other  hand, 
or  part  of  his  bare  person,  coming  in  contact  in  the  same 
instant,  with  the  iron  post,  so  as  to  pass  the  electric  cur- 
rent through  him.  Could  the  defendant  have  reasonably 
anticipated,  under  these  circumstances,  the  occurrence  of 
an  accident  such  as  this?  Ought  the  defendant  to  have 
foreseen  it,  in  the  light  of  attending  circumstances?  We 
think  not.  It  clearly  appears  that  the  use  of  the  wooden 
pole  in  climbing  up  or  coming  down  was  not  dangerous, 
nor  was  it  possible  for  the  plaintiff,  while  climbing  or 
clinging  to  it,  to  have  received  a  shock  even  by  touching 
the  charged  span  wire,  unless  he  completed  the  circuit, 
at  the  same  instant,  by  touching  the  iron  post  with  his 
naked  hand  or  person.  The  defendant  had  no  right  to 
expect  that  an  inexperienced  operative  would  have 
climbed  to  such  a  point,  much  less  that  an  experienced 
and  competent  one,  with  his  knowledge  of  the  situation, 
at  the  only  possible  point  of  danger,  with  the  warning  of 
the  circuit  break  before  him,  would  practically  eliminate 
it  as  a  means  of  safety,  and,  by  placing  his  body  substan- 
tially in  its  place,  complete  the  electrical  circuit,  so  that 
the  current  would  necessarily  pass  through  his  body.  It 
was  not  expected  that  he  would  have  occasion  to  touch 
or  come  in  contact  with  the  span  wire  beyond  the  circuit 
break,  or  the  iron  post,  for  any  purpose,  and  certainly 
not  so  as  to  complete  an  electrical  circuit  with  his  body. 
We  think  the  case  of  lUingsworth  v.  Boston  JB.  £. 
Co.,  161  Mass.  583,  where  the  right  of  use  was  given  to 
the  operatives  of  both  companies  in  common,  for  that  and 
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Other  reasons,  is  distinguishable.  We  hold,  therefore, 
that  the  evidence  did  not  make  a  case  to  go  to  the  jury  to 
show  that  the  negligence  of  the  defendant  relied  on  was 
the  proximate  cause  of  the  plaintiff's  injury. 

By  the  Court:  The  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 


NoTS.— See  note  to  next  case. 


K^ST  Tknwessee  Telephone  CoMPAinr  v.  Biohabd  Simms* 

Administbatob. 

Kadndk^  Court  of  AppeoUSy  June6,^1896,  On  motion  for  re-hearing^  Deo.  19, 

1896. 

Death  by  klectbic  shock.— EvmENCB.—  AGENOT. 

The  secretarj  of  a  telephone  company  is  not  its  agent  in  the  sense  that  the 
company  is  bound  bj  damaging  admissions  made  by  said  secretary. 
Therefore  Jin  an  action  based  on  the  death  of  a  person,  caused  by  electric 
shock,  alleged  to  have  been  due  to  negligence  of  the  telephone  company 
in  maintaining  a  dead  wire  for  a  long  time  in  close  proximity  to  an 
electric  light  wire,  in  which  action  it  was  set  up  in  defense  that  death 
was  due  to  other  causes,  held,  that  a  letter  from  the  secretary,  in  which 
she  stated  that  the  dead  wire  caused  the  death,  was  inadmissible  in 
evidence  against  the  company. 
(Upon  motion  for  re-hearing): 

Declarations  of  the  secretary,  after  the  accident,  relative  to  removing  the 
dead  wire,  held  also  inadmissible. 

Testimony  that  the  line  was  overcharged  with  electricity  on  several 
occasions  prior  to  the  accident,  held  admissible. 

The  custom  of  the  best  telephone  companies  relative  to  the  manner  of 
detecting  defects  and  irregularities  in  their  line  is  competent,  if  shown 
to  be  tha  best  known  method  of  such  detection. 

Appeal  by  defendant  from  judgment  of  Circuit  Court, 
Harriflon  county. 
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J.  Q.  Ward,  for  appellant. 
Ward  &  Lafferty,  for  appellee. 

Per  Curiam:  The  appellee,  as  administrator  of  Richard 
Simms,  recovered  judgment  against  the  appellant  for 
$7,000  in  damages  for  the  death  of  his  intestate,  which 
was  caused,  it  is  alleged,  by  the  wilful  and  gross  negli« 
gence  of  the  appellant  and  the  electric  light  company. 
Briefly  stated,  the  facts  are  that  in  1887  the  appellant, 
then  operating  a  telephone  system  at  Cynthiana,  put  up 
a  wire  from  its  central  office  in  that  city  to  the  residence 
of  W.  T.  Handy,  about  one  mile  out.  On  December  13, 
1892,  this  wire  was  still  in  use  by  Handy,  or  in  condition 
for  use,  under  his  lease  or  contract  with  the  company, 
though  it  appears  that  he  was  away,  with  his  family,  in 
Florida,  and  his  term  of  rental  was  out,  or  about  out. 
Simms,  as  a  tenant,  occupied  two  rooms  in  the  rear  of  the 
Handy  residence,  and,  for  purposes  of  protection,  over- 
looked the  premises.  At  about  10  o'clock  on  the  night  of 
the  13th,  the  family  of  Simms  heard  a  noise  in  front  of 
the  residence,  and,  in  company  with  his  son  and  two 
nephews,  he  went  around  to  the  front  porch  with  a 
lantern.  They  discovered  the  storm  doors  swaying  back 
and  forth,  and,  fastening  them,  they  came  down  from 
the  porch  on  to  a  pavement,  when  sparks  were  seen  on 
some  trellis  wires  about  the  porch.  Simms  stepped  off 
the  pavement,  saying,  **What  is  that?"  at  the  same  time 
reaching  out  towards  the  wires.  His  nephew  exclaimed, 
''Don't  touch  it  I"  But  at  that  instant  Simms  fell  dead, 
and  it  is  supposed  that  he  had  touched  the  wires  with  his 
outstretched  hand,  although  there  were  no  burns  found  on 
his  hands  or  body.  These  wires  had  become  charged 
with  electricity  from  contact  with  the  telephone  wire  lead- 
ing from  the  box  in  the  hall  on  to  the  porch,  and  thence 
to  the  ground.     And  the  telephone  wire  had,   in  turn. 
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become  overcharged  from  contact  with  the  electric  light 
wire  within  the  city.  Just  how  this  came  about  forms  the 
chief  ground  of  dispute  in  this  record.  It  appears  that 
some  two  years  prior  to  the  night  in  question  the  telephone 
company  had  discontinued  a  wire  theretofore  rented  to 
Victor  &  Whaley,  and  this  wire  had  been  taken  down, 
save  a  few  hundred  feet  which  had  been  left  on  the  poles. 
One  end  of  this  **dead  wire"  was  connected  with  the 
Handy  wire,  and  the  other  was  fastened  to  a  bracket  on  a 
pole  of  the  Western  Union  Telegraph  Company,  also  in 
use  by  the  light  company.  This  bracket  became  loose, 
and  turned  down,  and  the  dead  wire  was  left  to  sway  and 
yibratOy  sometimes  touching  the  light  wire.  On  the  even- 
ing in  question  there  was  a  heavy  wind,  and  some  rain, 
and  at  about  5  o'clock  the  bracket  was  so  shifted  that  the 
two  wires  were  brought  in  contact,  the  one  perhaps  resting 
on  the  other.  The  current  of  the  electric  plant  had 
been  turned  on  at  about  4i  o'clock  that  evening,  and  a 
disturbance  was  noticed  at  the  central  office  of  the  tele- 
phone company  between  5  and  6  o'clock,  when  the  wire 
in  the  keyboard  was  burned.  An  investigation  made  at 
once  seems  to  have  located  the  cause  of  the  disturbance 
on  the  Handy  wire,  but  there  the  matter  rested  for  the 
night.  The  effort  of  the  plaintiff  was  directed  to  showing 
negligence  on  the  part  of  the  telephone  company  in  allow- 
ing its  dead  wire  to  hang  for  so  long  in  close  proximity 
to  the  light  wire,  and  in  so  putting  up  the  wire  at  the 
residence  of  Handy  as  that  it  could  come  in  contact  with 
the  trellis  wires  then  about  the  porch.  Without  setting 
out  the  details  of  the  proof,  it  is  sufficient  to  say  that  it 
conduced  to  show  negligence  in  the  particulars  mentioned; 
and  the  court,  therefore,  properly  overruled  the  appellant's 
motion  for  peremptory  instructions  upon  the  conclusion  of 
the  plaintiff's  proof.  Such  a  motion,  however,  was  sus- 
tained for  the  light  company.  The  appellant  attempted 
to  show  that  it  had  kept  up  the  usual  inspection  of  its 


300  AMERICAN  ELECTRICAL  CASES,       [vol.  6 

Telephone  Co.  t.  Simins'  Administrator. 

line,  and  had  no  reason  to  apprehend  danger  from  the 
dead  wire  remaining  on  the  poles ;  that  the  trellis  wires 
were  so  placed  by  Handy,  or  others  over  whom  it  had  do 
control,  as  that  connection  with  its  wire  was  made  with- 
out its  knowledge  or  consent  and,  moreover,  that  the 
deceased  was  the  subject  of  heart  disease,  and  likely  to 
die  suddenly,  under  undue  excitement,  and  that  he  had 
probably  died  from  natural  causes,  and  not  from  an  elec- 
tric shock.  The  jury  found  against  these  contentions, 
and  we  proceed  to  notice  the  errors  of  law  complained  of. 

The  court,  however,  committed  a  serious  error,  to  the 
prejudice  of  the  company,  in  permitting  the  alleged 
letter  of  Mrs.  Lake  to  Handy  to  be  read  as  evidence. 
She  was  the  secretary  of  the  company,  it  is  true,  but 
she  was  not  its  agent  in  making  damaging  admissions 
after  the  transaction  occurred  in  which  Simma  lost  his 
life.  Railroad  Co.  v.  Ellis'  Adm'x  (Ky.),  30  S.  W.  Rep. 
979.  The  letter  was  to  the  effect  that  the  dead  wire  caused 
Simms'  death,  and  completely  silenced  the  company's 
contention  that  Handy's  trellis  wires  were  placed  in  con- 
tact with  the  telephone  wire  without  its  knowledge,  and 
thus  caused  his  death,  or  contributed  to  it,  or  that  his 
death  was  due  to  natural  causes.  Moreover,  if  otherwise 
competent,  it  must  have  been  mere  opinion,  based  on  hear- 
say, as  the  writer  had  no  personal  knowledge  of  the  facts, 
though  the  statement,  coming  from  one  connected  with 
the  company,  had  the  force  of  an  absolute  admission  and 
one  fatal  to  the  company's  defenses.  For  the  reason  indi- 
cated the  judgment  is  reversed,  for  proceedings  consistent 
with  this  opinion. 

Upon  motion  for  RE-HEARiNa. 
Hazelrigg,  J.: 

There  are  certain  minor  errors  not  expressly  passed  on 
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by  us  in  the  opinion,  and  oounsel  desire  these  should  be 
acted  on.  The  first  complaint  is  that  appellee  was  per« 
mitted  to  prove  by  Whaley  a  conversation  between  him 
and  Mrs.  Lake,  in  which  the  latter  said  she  wanted  the 
witness  to  take  down  the  dead  wire  which,  as  she  claimed, 
was  a  part  of  the  line  of  Victor  &  Whaley,  and  witness 
declined  because  he  contended  it  was  not  his  business,  etc. 
If  this  conversation  was  after  the  death  of  Simms,  it 
clearly  falls  within  the  rule  announced  in  the  opinion  as 
to  the  letter  of  Mrs.  Lake,  and  would  be  incompetent. 
If  before,  it  would  seem  to  be  competent.  The  bill  of  evi- 
dence does  not  disclose  when  it  was.  The  testimony  of 
Handy  that  the  line  was  overcharged  with  electricity  on 
several  occasions  prior  to  the  occurrence  under  investiga- 
tion was  competent,  as  held  below.  The^proof  of  Berkley, 
showing  the  custom  of  the  best  telephone  companies  in 
respect  to  manner  of  detecting  defects  and  irregularities 
in  their  lines,  would  have  been  competent,  if  shown  to  be 
the  best  known  method  of  such  detection;  and,  as  the 
avowal  for  the  witness  seems  to  state  this,  the  court  should 
admit  it.  It  may  be  true  that  those  not  acquainted  with 
this  mysterious  power  or  agency  might  think  it  a  poor  pro- 
tection, if  defects  were  not  to  be  discovered  and  corrected 
until  after  the  damage  had  likely  been  done.  This  would 
only  show  the  custom  or  rule  a  poor  one,  and  does  not 
argue  against  its  admissibility  as  evidence. 


Note. — In  the  case  of  John  E.  Cook  v.  Wilmington  City  Electric  Com- 
pany ^  Delaware  Superior  Court,  February,  1892,  the  charge  to  the  jury  in 
the  trial  court  is  reported,  9  Houst.  806,  and  32  Atlantic  Reporter,  643. 
The  instructions  given  are  abridged  in  the  head-note  in  the  last  named 
report,  as  follows: 

An  electric  street  railway  company,  running  its  cars  by  overhead  wires, 
must  use  every  means  to  protect  the  public  from  injury  regardless  of 
expense,  and  must  at  once  remedy  wires  broken  by  imavoidable  accident. 

A  person  who  negligently  walks  into  a  live  electric  wire,  of  the  danger- 
ous character  of  which  he  is  warned  by  the  sparks  proceeding  from  it,  is 
negligent. 
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Where  a  pedestrian  in  a  city  is  injured  by  a  wire  of  an  electric  railway 
company,  broken  by  an  unavoidable  accident  striking  him  as  it  falls, 
the  company  is  not  liable. 

In  Larson  v.  Central  Railway  Company,  56  111.  App.  368,  damages  were 
sought  for  the  killing  of  a  horse  by  shock  from  a  trolley  wire  hanging 
loose  in  a  street.  It  was  held  that  a  company  using  such  a  highly  danger- 
ous agent  as  electricity  for  propelling  street  cars  is  bound  to  the  hi^^iest 
degree  of  care  commensurate  with  the  danger.  Also  that  the  fact  thai 
the  company  permitted  the  wire  to  hang  where  it  did  was  prtma  faeU 
proof  of  negligence. 

In  each  of  the  thirteen  cases  preceding  this  note,  beginning  with  W,  U, 
Td,  Co.  of  Baltimore  v.  State  to  Use  of  Nelson,  page  210,  the  ground  of 
action  was  injury  by  shock  from  electric  wires  alleged  to  have  been  neg- 
ligently placed  or  maintained.  In  all  these  cases,  as  well  as  in  those 
reported  in  previous  volumes  of  this  series,  the  maxim  sic  utere  tuo  %U 
alienum  rum  laedas  is  applied  very  strictly  to  electrical  companies  on 
account  of  the  known  power  and  danger  of  the  agent  employed  by  them; 
and  they  are  held  to  very  great  diligence  to  keep  their  electric  wires  insa- 
lated  and  harmless  at  places  where  persons  are  liable  to  come  in  oontaot 
with  them.  This  is  especially  laid  down  in  Oriffln  v.  United  Elec  14.  Co,, 
ante,  p.  252;  McLaughlin  v.  Louisville  Elec.  Lt.  Co.,  ante,  p.  355;  Atlanta 
ConsoL  St,  Ry.  Co.  v.  Owings,  ante,  p.  275;  Newark  Electric  LI,  <fc  Pofuxr 
Co.  V.  Garden^  ante,  p.  271;  and  BMer  v.  La  Crosse  City  Ry,  Co,,  ante, 
p.  285. 

In  the  three  last  named  cases,  the  principle  is  applied  in  favor  of 
employes  of  electrical  companies,  who  are  held  to  be  entitled  to  protection 
when  in  the  performance  of  their  duties,  from  injury  by  shock  from  wins 
of  companies  other  than  their  employers.  To  the  same  effect  was  the  deci- 
sion in  Illingsicorth  v.  Boston  Electric  Light  Co.,  vol.  5,  p.  812.  In  Hector 
V.  Boston  Electric  Light  Co.,  vol.  5,  p.  300,  it  was  held  that  under  the  cir- 
cumstances the  defendant  owed  the  plaintiff  no  duty  to  have  its  wires 
insulated  at  the  particular  place  where  the  injury  occurred.  And  in 
Augusta  Railway  Co,  v.  Andreios,  vol.  4,  p.  878,  the  demurrer  to  the  com- 
plaint was  sustained  upon  the  ground  that  the  plaintiff  was  a  trespasser; 
but  the  complaint  as  subsequently  amended,  so  as  to  state  that  he  was  not 
a  trespasser,  was  held  sufficient,  vol.  4,  p.  881,  note.  In  the  Hnbercase, 
supra,  while  the  rule  of  duty  is  expressly  laid  down,  it  was  held  that  the 
defendant  could  not  have  reasonably  anticipated  the  accident,  and  that 
its  negligence  was  not  the  proximate  cause  of  plaintiff *s  injury. 

Cases  in  which  injury  by  electric  shock  was  sustained  by  employes  ot 
the  companies  owning  the  wires  are  grouped  with  other  cases  of  injury  to 
employes,  and  indexed  under  **  Duty  of  Electrical  Companies  to  Tlieir 
Employes." 

In  City  Electric  St.  Ry.  Co.  v.  Conery,  ante,  p.  217;  W,  U.  2W.  Co,  and 
City  and  Suburban  Railway  Co.  v.  State  to  Use  of  Nelson,  ante,  p.  210,  and 
McKay  v.  Southern  Bell  Teleph.  db  Tel.  Co.  and  Mobile  St,  Ry,  Co,,  ante, 
p.  228:  it  was  held  that  where  the  shock  causing  the  injury  was  from  a 
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telephone  wire  which  had  broken  and  fallen  across  an  electric  railway 
wire  and  thence  to  the  ground,  the  injury  was  due  to  the  concurrent  neg« 
ligenoe  of  both  companies;  and  in  the  two  last  named  cases  a  jc^nt  action 
against  them  was  held  proper.  To  the  same  effect  is  the  decision  in  8hd' 
ton  T.  United  Electric  Eailway  Company,  toI.  8,  p.  477.  In  Albany  t. 
Waterviiet  Turnpike  dt  R,  Co.,  vol.  4,  p.  867,  it  was  held  that  such  an  acci« 
dent  was  due  to  negligence  of  the  telephone  company  alone,  and  that  the 
electric  railway  company  was  not  chargeable. 
For  reference  to  other  cases  on  this  subject,  see  yoL  6,  p.  885,  note. 


Jbbemtau    Quill,  Respondent,   v.   The    Empire   State 
Telephone  &  Telegraph  Company,  Appellant. 

New  York  Supreme  Court,  Oeneral  Term,  Fifth  Dept,  December,  189S. 

(92  Hun,  580.) 

Injury  by  slectbioal  appliances.  ^Pbozimatb  oaubs. 

Whfle  it  is  the  rule,  and  a  just  one,  that  no  one  can  be  charged  with  a 
n^ligent  omission  of  duty  for  failure  to  anticipate  and  guard  against 
some  contingency  which  would  not  have  arisen,  save  under  exceptional 
circumstances,  the  true  test  is  that  if  the  accident  might  reasonably 
have  been  anticipated,  or  if  its  occurrence  would  not,  in  the  minds  of 
reasonable  men,  be  in  the  highest  degree  unlikely,  the  party  may  be 
chargeable  with  negligence. 

rherefore,  hddL,  that  the  falling  of  an  insulator  simply  resting  upon  a  peg 
on  a  cross-arm  of  a  high  pole,  without  being  screwed  upon  the  peg  in 
the  usual  way,  the  pole  standing  in  a  populous  street,  and  having  ui>on 
it  many  wires,  which  required  frequent  adjustment  by  linemen,  was 
not  **in  the  highest  degree  unlikely**  to  happen,  and  therefore  that  the 
question  of  negligence  of  some  one  was  prima  fade  established  in  an 
action  for  damages  to  a  person  struck  by  such  falling  insulator. 

Heldy  that  the  questions  of  whether  the  insulator  was  i^aced  upon  the 
peg  in  a  negligent  manner,  and  whether  the  insulator  was  placed  in 
position  by  the  defendant  or  another  company,  were  properly  submitted 
to  the  jury. 

Held,  also,  that  whether  or  not  the  defendant,  which  owned,  maintained 
and  controlled  the  pole,  maintained  the  particular  Insulator,  it  became 
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charged  with  the  duty  of  keeping  the  pole  and  its  appliances  in  sach 
a  condition  of  safety  that  travelers  ui)on  the  highway  should  be  exposed 
to  unnecessary  hazard  therefrom. 
Where  several  proximate  causes  contribute  to  an  accident,  either  of  which 
is  an  efficient  cause,  without  which  the  accident  would  not  have 
happened,  it  may  be  attributed  to  any  or  all  of  them.  This  rule  applied, 
it  appearing  on  the  one  hand  that  the  accident  would  not  have  happened 
except  for  the  act  of  the  lineman,  and  on  the  other  hand  that  it  would 
not  have  happened  had  the  insulator  been  securely  attached  to  its  peg. 

Appeal  by  the  defendant  from  a  judgment  of  the 
Supreme  Court,  entered  in  Cayuga  county,  upon  the 
verdict  of  a  jury  at  the  Cayuga  Circuit,  and  also  from 
an  order  made  upon  the  minutes  denying  its  motion 
for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  a  traveler  in  a  street  of  the  city  of  Auburn,  by 
the  falling  upon  him  of  a  glass  insulator  from  a  pole  upon 
which  electric  wires  were  strung. 

The  pole  was  90  feet  in  height,  and  there  were  upon  it 
about  20  cross  arms.  The  pole  was  erected  and  owned  by  the 
defendant,  which  used  all  the  cross  arms,  except  two,  which 
were  in  use.  The  lower  cross  arm  was  used  by  the  West- 
ern Union  Telegraph  Company.  Only  a  portion  of  the 
insulators  upon  this  were  in  use.  The  fire  alarm  wire 
having  become  crossed  with  some  of  the  wires  upon  this 
pole,  one  Hulbert,  the  lineman  employed  by  the  city, 
went  upon  the  pole  for  the  purpose  of  releasing  the  wire. 
While  engaged  in  this  work,  a  wire  became  oaught  under 
an  unused  insulator  upon  the  lower  arm,  which  was 
thrown  oflf  and  caused  the  injury  complained  of.  This 
insulator  was  not  screwed  in  the  usual  way,  upon  a 
wooden  peg  inserted  in  the  cross  arm,  but  simply  rested 
on  the  peg.  The  insulator  was  of  the  same  size  as  others 
upon  the  same  cross  arm,  and  was  of  the  kind  generally 
used  by  the  defendant,  but  smaller  than  those  generally 
used  by  the  Western  Union  Telegraph  Company,  although 
it  sometimes  used  that  kind. 
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Underwood,  Storhe  &  Seward,  for  the  appellant. 

Rich  &  Aiken,  for  the  respondent. 

Present:  Lewis,  Bradley  and  Ward,  J  J. 
Judgment  and  order  affirmed  on  opinion  of  Adams,  J. 
The  opinion  of  Adams,  J.,  was  as  follows: 

Adams,  J. :  The  only  questions  argued  upon  defend- 
ant's motion  for  a  new  trial  at  Special  Term  wore  those 
which  involve  the  plaintiff's  right  to  maintain  his  action 
against  this  defendant,  the  contention  being  that  the  evi- 
dence fails  to  establish  any  negligence  upon  the  part  of  any 
one  to  which  can  be  justly  attributed  the  injury  of  which 
the  plaintiff  complains,  but  that  if  any  is  proven,  it  is 
negligence  upon  the  part  of  the  Western  Union  Telegraph 
Company,  or  an  employe  of  the  city  of  Auburn,  and  not 
upon  the  part  of  the  defendant. 

It  will  be  well,  therefore,  to  consider  these  several 
propositions  in  the  order  in  which  they  are  stated,  and 
at  the  outset  it  may  be  conceded,  as  was  suggested  in 
the  charge  to  the  jury,  that  the  circumstances  attending 
the  plaintiff's  injury  were  somewhat  extraordinary  in 
their  nature.  That  the  insulator  which  caused  the  injury 
should  have  been  lifted  from  its  resting  place  at  the  pre- 
cise moment  of  time  when  the  plaintiff  was  standing 
in  a  position  where  he  could  be  struck  as  it  fell,  is  a 
circumstance  certainly  peculiar  to  this  case,  and  because 
it  is  exceptional,  it  is  argued  that  the  defendant  was 
under  no  obligation  to  guard  against  a  contingency  which 
there  was  so  little  reason  to  anticipate. 

It  is  unquestionably  the  rule,  and  a  very  just  one,  that 

no  person  can  be  charged  with  a  negligent  omission  of 

duty  for  a  failure  to  anticipate  and  guard  against  some 

contingency,    which  would  not    have  arisen  save  under 

VOL    IV — 20. 
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circumstances  which  are  exceptional.  Hubbell  y.  City  of 
Yonhers,  104  N.  Y.  434.  The  mere  fact,  however,  that  a 
similar  accident  never  before  happened  does  not  necessarily 
repel  the  charge  of  negligence  {Cleveland  v.  N.  J.  8,  Co.^ 
125  N.  Y.  299),  the  true  test  being,  as  stated  in  the  last 
case  cited,  whether  it  is  one  which  "might  reasonably 
have  been  anticipated,  or  if  its  occurrence  would  not,  in 
the  minds  of  reasonable  men  have  been  anticipated,  or  if  its 
occurrence  would  not,  in  the  minds  of  reasonable  men,  be 
in  the  highest  degree  unlikely.*' 

Measured  by  this  standard,  it  is  obvious,  I  think,  that 
the  case  presented  questions  of  fact  which  the  plaintiff 
was  entitled  to  have  a  jury  pass  upon,  for  although  it 
may  be  claimed  with  great  propriety  that  there  was  no  good 
reason  for  anticipating  an  accident  in  all  its  details  like 
the  one  in  question,  yet  the  possibility  of  a  personal 
injury  occurring  by  reason  of  the  failure  to  properly  adjust 
a  glass  insulator,  of  no  inconsiderable  size  and  weight,  to 
its  proper  place  upon  a  telephone  pole  can  hardly  be  said 
to  be  so  remote  as  to  justify  the  claim  that  it  is  ''in  the 
highest  degree  unlikely"  to  happen.  Here  was  a  pole 
ninety  feet  in  height  with  twenty  cross  bars  or  arms 
attached  to  it,  and  upon  these  arms  were  pegs  for  possibly 
200  insulators,  and  over  them  were  stretched  a  vast  num- 
ber of  wires.  This  structure  was  located  at  the  junction 
of  two  thoroughfares  in  a  flourishing  city,  and  by  and 
around  it  hundreds  of  people  were  passing  daily.  The 
evidence  discloses  the  fact  that  it  frequently  became  neces* 
sary  for  the  employes  of  the  different  companies  using  the 
pole  to  ascend  it  for  the  purpose  of  readjusting  the  wires, 
and,  the  better  to  accomplsh  this,  a  bridge  had  been  con* 
structed  from  an  adjoining  building,  which  rendered  the 
pole  and  wires  easy  of  access.  Now,  if  this  glass  insulator 
was  simply  placed  upon  its  peg  and  tipped  over  upon 
one  side  without  being  screwed  on,  as  described  by  one 
of   the   plaintiff's   witnesses,    is  it   after   all  remarkable 
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that  in  the  frequent  changing  of  the  wires,  or  in  the 
adjustment  of  new  ones,  ifc  should  be  jerked  off  and 
made  to  fall  upon  some  person  passing  along  the  street 
below?  Or  is  it  inconceivable  that  even  the  swaying  of 
the  wires  by  a  brisk  wind  might  have  produced  the  same 
result?  In  making  these  suggestions,  I  am  not  unmind- 
ful of  the  attempted  demonstration  'upon  the  part  of  the 
defendant,  of  the  utter  impossibility  of  displacing  an 
insulator  from  one  of  these  wooden  pegs,  even  when  it  is 
not  firmly  attached  by  means  of  the  screw,  but  the  evi- 
dence of  the  witness  Hulbert,  the  lineman,  who  was  trying 
to  disentangle  the  wires,  cannot  be  ignored,  and,  if  it 
could  be,  the  fact  remains  that  the  insulator  was  in  some 
manner  displaced  and  thrown  to  the  ground,  and  this,  in 
the  absence  of  any  explanatory  circumstances,  would  seem 
to  establish  sl  prima  facie  case  of  negligence  upon  the  part 
of  some  one.  Mullen  v.  St.  John,  57  N.  Y.  567;  Crazier 
V.  Read,  78  Hun,  181;  Morris  v.  The  S.  &  W.  Co.,  81  id.  1. 

The  claim  that  the  fault,  if  any,  was  that  of  Hulbert, 
and  not  of  this  defendant,  was  submitted  to  the  jury,  and 
they  were  instructed  that,  if  the  insulator,  having  been 
properly  attached,  was  displaced  simply  because  of  the 
force  which  was  employed  by  him  in  raising  the  wire  of 
the  fire  alarm  telegraph,  the  plaintifiF  could  under  no  pos- 
sible circumstances  recover.  The  issue  thus  raised  hav- 
ing been  submitted  to  the  jury,  their  verdict  must  be 
regarded  as  conclusive  upon  the  subject,  and,  therefore, 
it  may  be  assumed  that  the  insulator  was  placed  upon  the 
wooden  peg  in  a  careless  and  negligent  manner,  and  so  we 
have  fairly  presented  for  consideration  the  question  as  to 
the  party  who  is  responsible  therefor. 

The  defendant  sought  to  escape  responsibility  for  the 
accident  by  claiming  that  the  cross  arm  from  which  the 
insulator  dropped  was  used  exclusively  by  the  Western 
Union  Telegraph  Company,  and  that,  therefore,  that  com- 
pany, and  not  the  defendant,  should   be  charged  with  the 
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consequences  of  the  negligent  act.  It  is  true  that  the 
company  did  use  this  cross  arm,  so  far  as  it  was  used  at 
all;  nevertheless,  the  evidence  was  such  as  would  have 
warranted  the  jury  in  concluding  that  the  insulator  was 
placed  in  position  by  the  defendant,  for  the  telegraph  com- 
pany certainly  had  no  wire  attached  to  it,  although  it 
appears  that  one  ran  along  by  the  side  of  it,  and,  as  has 
been  stated,  it  was  of  the  same  size  and  kind  as  the  insu- 
lators used  by  the  defendant. 

But,  assuming  that  the  telegraph  company  did  cause 
the  insulator  to  be  placed  upon  the  peg  in  the  manner  de- 
scribed by  the  plaintiff's  witnesses,  yet  I  fail  to  see  how 
this  relieves  the  defendant  from  all  share  of  responsibility 
for  the  result  which  followed. 

It  is  expressly  admitted  by  the  answer  that  the  pole  in 
question  was  erected  and  maintained  by  the  defendant, 
and  if  it  saw  fit  to  permit  some  other  person  or  corporation 
to  use  a  single  cross  arm  as  a  matter  of  convenience,  it 
nevertheless  appeared,  and  was  not  disputed,  that  the 
defendant  remained  in  virtual  possession  of  the  entire 
structure,  and  exercised  a  supervisory  power  over  it,  for 
its  employes  were  constantly  climbing  the  pole  to  readjust 
wires,  and  its  superintendent  testified  that  it  was  his  busi- 
ness to  inspect  it,  and  that  he  knew  what  its  condition 
was  at  the  time  of  the  accident. 

It  matters  little,  therefore,  what  was  the  precise  rela- 
tion existing  between  the  defendant  and  the  telegraph 
company,  for  if  it  was  that  of  lessor  and  lessee,  the  pole 
being  practically  in  the  possession,  and  certainly  under 
the  control,  of  the  former,  it  became  charged  with  the 
duty  of  keeping  it  in  such  a  condition  of  safety  that  travel- 
ers upon  the  highway  should  be  exposed  to  no  unneces- 
sary hazard  therefrom  (Khron  v.  Brock,  144  Mass.  516; 
Gray  v.  Boston  Gas  Light  Co.,  114  id.  149;  Milford  v. 
Holbrook,  9  Allen,  17),  and  there  is  no  reason  why  the 
same  rule  should  not  apply  where  the  partial  occupation 
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is  that  of  a  mere  licensee.  In  either  case,  so  far  as  the 
present  action  is  concerned,  the  negligence  complained  of 
may  be  predicated  of  the  dangerous  condition  of  the  insu- 
lator, or  the  failure  to  discover  its  condition  by  the  omis- 
sion of  proper  inspection. 

In  other  words,  the  defendant  owning,  miaintain- 
ing  and  controlling  the  pole,  was  responsible  for 
any  negligent  condition  of  its  appurtenances  which 
it  permitted  to  exist  by  its  passive  acquiescence, 
whether  such  acquiescence  followed  actual  knowl- 
edge or  resulted  from  failure  to  acquire  knowledge. 
Gotaieb  V.  N,  Y.  L.  E.  &  W.  R.  R.  Co.y  100  N.  Y.  462; 
Goodrich  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  116  id.  398; 
Gray  v.  Boston  Gas  Light  Co.,  supra;  Coupland  v.  Harding- 
ham,  3  Camp,  397;  Anderson  v.  Manhattan  Ry.  Co.,  21 
N.  Y.  Supp.  1. 

But  it  is  further  insisted  by  the  defendant's  counsel  that, 
even  though  there  was  an  omission  to  fasten  the  insulator 
securely  upon  the  cross  arm,  such  omission  cannot  be  said 
to  have  been  the  proximate  cause  of  the  plaintiffs'  injury. 

It  is  often  a  difficult  matter  to  determine  with  anv 
degree  of  accurracy  wliat  is  the  ''proximate  cause"  of  an 
accident,  and  it  frequently  happens  in  cases  of  negligence 
that  several  causes  concur  to  produce  certain  results,  one 
or  all  of  which  may  be  denominated  **proxiraate." 

This  is  peculiarly  true  of  the  case  in  hand,  for  it  is  abso- 
lutely certain  that  the  plaintiff  would  have  escaped  injury 
upon  the  day  in  question,  but  for  the  intervention  of  a 
third  party,  for  whose  acts  the  defendant  is  in  no  wise 
responsible,  so  that  it  may  be  asserted  with  equal  certitude 
that  the  raising  of  the  fire  alarm  wire  by  Hulburt  was  a 
proximate  cause  of  the  consequences  which  followed. 
But,  on  the  other  hand,  had  the  insulator  been  firmly 
attached  to  the  peg  upon  which  it  rested — and  once  mere, 
in  considering  this  question,  it  must  be  assumed  it  was 
act— tb«  raising  of  the  wire  probably  would  not  have  dis- 
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placed  it  and  caused  its  fall.  It  would  seeniy  therefore, 
that  the  case  comes  fairly  within  the  rule  which  holds  that 
where  several  proximate  causes  contribute  to  an  accident, 
either  of  which  is  an  efficient  cause,  without  which  the 
accident  would  not  have  happened,  it  may  be  attributed 
to  any  or  all  of  them.  Ring  v.  The  City  of  CohoeSy  77  N. 
Y.  83;  Phillips  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  127  id.  657. 

The  questions  discussed  upon  this  motion,  as  well  as 
upon  the  trial,  possess  great  interest  and  are  not  wholly 
divested  of  embarrassing  features,  but  mature  reflection 
and  careful  consideration,  with  the  aid  of  such  light  as 
is  furnished  by  the  authorities  cited,  incline  me  to  believe 
that  the  case  was  properly  submitted  to  the  jury,  and  that 
the  verdict  should  not  be  disturbed. 

The  motion  is,  therefore,  denied,  with  ten  dolla'^s 
costs. 


llfilll^iSee  note  to  Manning  v.  West  End  St.  By.  Co.^  jpott. 
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W.  T.  Gabthbight  V.  Richmond  Railway  and  Electbic 

Company. 

Virginia  Supreme  Court  of  Appeals,  February  £0, 1896, 

(92  Va.  627.) 

ELBCTBIO    STRSET  RAniWAY. —  DUTT  TO  USB  PBOPBB  ▲PPLIANCES.— OVER- 

CBOWDINO. 

In  an  action  for  damages  for  injuries  caused  by  collision  of  a  trolley  car 
with  a  hook  and  ladder  truck,  defendant  complained  of  an  instruction 
to  the  jury  that  if  they  believed  the  collision  was  due  either  to  failure 
to  use  a  Sprague  motor  or  to  overcrowding,  they  must  find  the  company 
was  guilty  of  negligence,  even  though  the  motorman  did  everything  in 
his  power  to  prevent  the  collision. 

Hddj  no  error,  even  though  there  was  not  evidence  sufficient  to  support 
the  alternative  as  to  the  Sprague  motor,  it  appearing  that  but  for  over- 
crowding the  car  might  have  been  stopped  in  time  to  avoid  the  accident. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court  of  the  city  of  Richmond. 
Facts  stated  in  opinion. 

Wyndham  R.  Meredith,  for  the  plaintiflf  in  error. 

Courtney  &  Patterson,  for  the  defendant  in  error. 

RiELY,  J. :  The  judgment  to  which  the  writ  of  error 
was  awarded  in  this  case  was  recovered  for  injuries 
received  in  a  collision  between  a  car  of  the  Richmond 
Railway  &  Electric  Company  and  a  hook  and  ladder 
truck  of  the  Fire  Department  of   the  city  of  Richmond. 

Three  grounds  are  assigned  for  the  reversal  of  the 
judgment. 

The  first  is  that  the  plain tifif  in  the  suit  was  barred  of 
the  right  to  recover  because  of  his  own  contributory  neg- 
ligence. 
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The  case  comes  before  us  upon  a  certificate  of  the  evi- 
dence, and  in  considering  it  we  must  apply  the  familiar 
rules  applicable  to  a  demurrer  to  evidence.  These  rules 
require  us  to  accept  as  true  all  of  the  plaintiff's  evidencOi 
and  all  just  inferences  which  could  be  properly  drawn 
from  it  by  a  jury,  and  to  reject  all  of  the  evidence  of  the 
defendant  which  conflicts  with  that  of  the  plaintiff  and 
all  inferences  which  do  not  necessarily  result  from  it. 
Many  witnesses  were  examined  on  both  sides,  and  there 
was  considerable  conflict  in  much  of  the  testimony.  It  is 
unnecessary  to  rehearse  it,  but  sufficient  to  say  that,  test- 
ing it  by  the  above  rules,  the  evidence  clearly  establishes 
the  negligence  of  the  defendant  company,  and  does  not 
justify  the  claim  that  the  plaintiff  was  guilty  of  such  con- 
tributory negligence  that,  but  for  the  same,  the  accident 
would  not  have  happened. 

The  second  assignment  of  error  relates  to  the  instruction 
given  by  the  court,  numbered  2,  which  is  as  follows: 

**The  jury  are  further  instructed  that  if  they  believe 
from  the  evidence  that  when  the  horses  of  the  truck 
came  in  sight  of  persons  on  the  defendant's  car,  the  said 
car  was  at  such  a  distance  from  the  point  of  collision  that 
the  accident  might  have  been  averted  but  for  the  want  of 
a  Sprague  motor  on  the  car  or  the  crowding  on  the  plat- 
form of  passengers  preventing  the  motorman's  use  of  his 
machinery,  then  the  defendant  company  was  guilty  of 
negligence,  and  the  jury  must  find  for  the  plaintiff,  even 
though  they  believe  that  the  motorman  on  the  car  did  all 
in  his  power  to  stop  his  car,  unless  they  believe  that  the 
negligence  of  plaintiff  or  tillerman  contributed  to  the 
accident." 

The  objection  made  to  this  instruction  is  that  it  pro- 
nounces the  failure  of  the  company  to  equip  its  car  with 
a  Sprague  motor  to  be  negligence,  when  there  was  no 
evidence  before  the  jury  tending  to  show  that  such  motor 
was  a  necessary  equipment  of  its  car,  or  that  the  want  of 


VIRGINIA,  1896.  313 


Garthright  v.  Railway  &  Electric  Go. 


it  caused  the  accident  in  which  the  plaintiff  was  injured. 
The  evidence  upon  this  point  was  very  meager.  Only 
three  witnesses,  all  of  whom  were  called  by  the  defendant, 
testified  in  regard  to  the  matter.  One  of  them,  Mr.  Hill, 
who  had  worked  in  the  shops  of  the  company,  and  was  a 
conductor  on  one  of  its  cars  at  the  time  he  testified,  but 
had  never  been  a  motorman,  stated  that  this  particular 
car  was  the  only  one  that  was  provided  at  the  time  of  the 
accident  with  a  Westinghouse  motor,  and  that  the  others 
were  equipped  with  Sprague  motors.  When  questioned 
as  to  which  was  the  best  machine  for  stopping  a  car  sud- 
denly, he  answered  that  the  Westinghouse  "reverses 
slower,''  and  that  the  Sprague  ''takes  quicker  than  the 
othei,"  whatever  that  may  mean.  Mr.  Jackson,  who 
was  the  conductor  on  the  car,  was  asked  by  which  motor 
could  a  car  be  stopped  in  the  shortest  distance,  and  replied 
that  it  was  as  easy  to  stop  the  car  with  the  one  as  the 
other.  Major  Selden,  the  superintendent  of  the  com- 
pany, was  the  only  other  witness  as  to  this  matter.  He 
stated  that  the  company,  at  the  time  he  testified,  was 
using  the  Westinghouse  motor  almost  entirely  on  its 
Main  street  line  and  the  Sprague  motor  on  its  Clay 
street  line.  When  asked  which  was  the  best  motor,  he 
stated,  ''  I  think  the  Westinghouse  a  little  better;"  and, 
when  asked  further,  if  a  car  could  be  stopped  quicker 
with  the  Westinghouse  motor  than  with  the  Sprague,  he 
replied,  **The  difference  is  so  slight,  it  is  hardly  apprecia- 
ble.*' The  foregoing  is  substantially  all  the  evidence  upon 
which  the  instruction  complained  of  was  based. 

It  thus  appears  that  it  was  not  testified  to  that  the 
Sprague  motor  was  a  better  appliance  than  the  Westing- 
bouse,  or  that  at  the  time  of  the  accident  it  had  been  tested 
and  was  in  practical  use  by  electric  street  railways,  or  had 
been  adopted  by  them  as  a  safer  machine,  or  that  the  acci- 
dent could  have  been  averted  if  the  car  had  been  equipped 
with  a  Sprague  motor. 
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It  was  the  legal  duty  of  the  defendant  company  to  pro- 
vide its  cars  with  suitable  and  safe  machinery.  It  is 
incumbent  upon  a  railway  company,  propelled  by  the 
powerful  and  dangerous  agencies  of  steam  or  electricity, 
especially  in  a  large  and  populous  city,  to  use  ordinary 
and  reasonable  care  to  avail  itself  of  all  new  inventioDs 
and  improvements  known  to  it  which  will  contribute  to 
the  safety  of  its  passengers,  and  prevent  accidents  to 
others,  whenever  the  utility  of  such  improvement  has  been 
tested  and  demonstrated;  but  it  is  not  required  to  have  in 
use  the  latest  improvements  which  human  skill  and 
ingenuity  have  devised  to  prevent  accidents.  Patterson's 
Railway  Law,  sections  245-247,  and  Elliott  on  Streets, 
610. 

The  instruction  was  erroneous  in  singling  out  the 
Sprague  motor,  and  making  the  liability  of  the  railway 
company  depend  upon  its  failure  to  equip  its  car  with 
such  motor,  if  the  jury  believed  that  by  its  use  the  acci- 
dent could  have  been  averted,  when  it  had  not  been  shown 
in  evidence  that  the  Sprague  motor  was  a  better  and  safer 
appliance,  or  that  it  had  been  tested,  and  its  superiority 
over  the  Westinghouse  demonstrated. 

It  does  not  follow,  however,  that  the  judgment  for  that 
reason  must  be  reversed.  It  is  the  settled  rule  of  this 
court,  recognized  and  acted  upon  in  numerous  cases,  that 
if  the  court  can  see  from  the  whole  record  that, 
even  under  correct  instructions,  a  different  verdict 
could  not  have  been  rightly  found,  or  that  the  except- 
ant could  not  have  been  prejudiced  by  the  erroneous 
instruction,  it  will  not,  for  such  error,  reverse  it.  Preston 
V.  Harvey,  2  H.  &  M.  55;  Colvin  v.  Menefee,  11  Qrat.  87; 
KincheloeY.  Tracewella,  id.  587;  Bank  of  Danville  y.  Waddill, 
27  Grat.  448 ;  Brighthope  Railway  Co.  v.  Rogers,  76  Va.  443 ; 
W.  U.  Tel.  Co.  V.  Reynolds,  77  Va.  173;  Snouffer  v.  Hans- 
brough,  79  Va.  166;  Penn  v.  Hatcher,  81  Va.  25;  BaiU 
road  Co.  v.  McKenzie,  id.   71;  Payne  v.    Grant,    id.   164; 
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JB.  &  D.  R.  Co,  V.  Norment,  84  Va.  167 ;  Commonwealth  v. 
LucaSf  84  Va.  303 ;  Wager  v.  Barbour,  84  Va.  419 ;  Bernard 
V.  R.  F.  &  P.  R.  R.  Co.,  85  Va.  792;  and  Richmond 
Granite  Co.  v.  Bailey  (decided  at  the  present  term)  ante, 
p.  554.     See  also,  Sack.  Instruct.  Juries  (2d  ed.),  24. 

The  collision  between  the  car  and  the  truck  took  place 
at  the  intersection  of  Main  and  Third  streets.  The  car  was 
passing  down  Main  street,  and  the  truck  was  proceeding 
along  Third  street. 

It  appears  from  the  evidence  that  the  company  had  the 
right,  under  the  law,  to  run  its  cars  at  as  great  a  rate  of 
speed  as  six  miles  an  hour;  that  this  car  was  capable  of 
seating  twenty-two  persons,  and  could  comfortably  trans- 
port as  many  as  fifty  persons;  that  the  cars  could  be 
stopped  within  a  distance  equal  to  their  length,  or  at  most 
within  a  distance  equal  to  a  length  and  a  half  of  a  car, 
which  was  generally  understood  by  the  public;  and  that 
this  particular  car  was  about  twenty-two  feet  long,  includ- 
ing its  front  and  rear  platforms.  It  also  appears  from  the 
eyidence  that  the  car  at  the  time  of  the  collision  was 
crowded  with  passengers  to  its  utmost  capacity,  and  that 
both  platforms,  and  even  the  steps,  were  thronged ;  it  being 
variously  estimated  that  there  were  not  less  than  from 
sixty  to  eighty  people  on  the  car.  So  crowded  and 
jammed  together  were  they  that  the  conductor  was  unable 
to  collect  the  fare  from  half  of  them,  and  the  motorman 
unable,  as  testified  to  by  some  of  the  witnesses,  to  have 
free  command  of  his  brake.  As  to  the  foregoing  facts 
there  was  no  material,  if  any,  conflict  between  the  evidence 
of  the  plaintiff  and  that  of  the  defendant. 

There  was  very  much  conflict,  however,  in  the  evidence 
in  other  material  respects.  If  we  look  to  that  of  the 
plaintiff  alone,  it  appears  that  the  car  was  somewhere 
between  fifty  and  ninety  feet — these  being  the  two  extremes 
of  the  estimates  of  the  witnesses — above  Third  street  when 
the  truck  reached  Main  street,  and  started  to  go  across  the 
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car  track;  and  that  it  could  have  been  easily  stopped,  and 
the  collision  prevented,  if  the  car  had  not  i3een  overloaded 
with  passengers,  and  running  at  the  rate  of  eight  to  twelve 
miles  an  hour — much  in  excess  of  the  speed  allowed  by 
law.  Upon  this  evidence,  it  could  but  be  held  that  the 
company  was  guilty  of  gross  negligence,  irrespective  of 
the  kind  of  motor  with  which  it  was  equipped. 

If  we  turn  now  to  the  evidence  of  the  defendant,  it  ap- 
pears that  the  witnesses  estimated  that  the  car  was  going 
slower  than  usual — at  a  speed  of  only  three  to  four  and  a 
half  miles  an  hour — and  that  it  was  from  forty  to  fifty 
feet  from  Third  street  when  the  truck  was  first  seen  by 
persons  on  the  car,  passing  rapidly  from  Third  street 
across  the  track  of  the  railway.  There  was  then  ample 
distance  within  which  the  car  could  ordinarily  have  been 
brought  to  a  stop  with  either  the  Westinghouse  or  Sprague 
motor,  and  the  collision  been  averted.  After  the  truck, 
which,  together  with  the  horses,  measured  fifty  feet,  was 
seen  by  the  passengers,  and  was,  or  should  have  been,  seen 
by  the  motorman,  it  had  nearly  time  enough  to  clear  the 
track  of  the  railway  before  the  car  struck  it,  the  car  hav- 
ing struck  the  truck  immediately  in  front  of  its  hind 
wheels,  about  forty-two  feet  back  from  the  heads  of  the 
horses  drawing  it.  If  the  car,  with  a  full  complement  of 
passengers,  but  not  loaded  beyond  its  proper  capacity,  was 
capable  of  being  stopped  within  a  distance  equal  to  its 
own  length,  which  was  twenty-two  feet,  or  at  most  within 
a  space  less  than  twice  its  length,  when  running  at  its 
maximum  speed  of  six  miles  an  hour,  as  the  evidence 
shows,  it  follows  that  it  could  have  been  brought  to  a  stop 
in  a  still  shorter  distance,  if  going  at  a  rate  not  exceeding 
four  or  four  and  a  half  miles  an  hour.  The  car  had  not 
loss  than  fifty  feet,  and  probably  considerably  more,  within 
which  to  be  stopped  after  the  truck  was  seen  about  to  cross 
the  railway  track,  when  ordinarily  half  of  this  distance 
would  have  sufficed.     It  is  self-evident  that  the  heavier 
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the  load,  the  more  unmanageable  the  car,  and  the  greater 
the  distance  required  within  which  to  stop  it.  And  this 
is  fully  confirmed  by  the  testimony  of  Major  Selden,  an 
expert  electrician,  and  the  superintendent  of  the  company, 
than  whom  no  witness  was  more  competent  to  speak.  In 
answer  to  the  question  what  would  be  a  reasonable  dis- 
tance within  which  to  stop  the  car,  he  replied:  ''From 
all  accounts,  they  had  a  very  heavy  load;  probably  seventy 
or  eighty  passengers.  I  would  estimate  that  that  car 
weighed  at  least  15,000  pounds,  if  it  had  eighty  passengers, 
knowing  the  weight  of  the  car  and  motor.  ...  I 
don^t  think  a  car  with  the  weight  that  that  car  had  on 
could  be  stopped  in  less  than  fifty  or  sixty  feet,  going  at 
any  speed."  This  being  so,  it  is  manifest  that  the  colli- 
sion between  the  car  and  the  truck  was  caused  by  the 
crowded  and  overloaded  condition  of  the  car,  and  not  at 
all  due  to  the  particular  motor  with  which  the  car  was 
equipped.  Upon  the  whole  evidence,  therefore,  the  ver- 
dict was  right,  and  the  railway  company  could  not  have 
been  prejudiced  by  the  error  contained  in  the  instruction 
complained  of. 

The  people  of  a  city  and  vehicles  have  the  same  right 
to  pass  along  an  intersecting  street  as  the  car  has  to  go 
across  it.  ''The  car  has  a  right  to  cross  and  must  cross 
the  street,  and  vehicles  and  foot  passengers  have  a  right 
to  cross  and  must  cross  the  railroad  track.  Neither  has  a 
superior  right  to  the  other."  O'Neil  v.  Railroad  Co., 
129  N.  Y.  125;  Buhrena  v.  Railroad  Co.,  53  Hun,  571, 
a£Brmed  125  N.  Y.  702;  Chicago  City  Railway  v.  Young, 
62  111.  238;  and  Booth  on  Street  Railway  Law,  sec.  304, 
and  cases  there  cited.  And  it  is  gross  negligence  in  a 
street  railway  company  to  overcrowd  and  load  down  its 
cars  with  passengers  beyond  any  reasonable  and  proper 
limit,  and,  consequently,  not  to  be  able  to  control  and  stop 
them  readily  as  they  approach  an  intersecting  street,  in 
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case  it  may  be  necessary  to  do  so  to  avert  a  collision  or 
prevent  an  accident. 


[The  portion  of  the  opinion  here  omitted  relates  solely 
to  the  amount  of  damages.] 


NoTS.— 8ee  note  to  Manning  ▼.  West  End  St  By.  Co,,  posL 


Michael  Devine,  as  Administrator,  Ac,  of  Jamis 
Devine,  Deceased,  v.  The  Brooklyn  Heights  Rail- 
road Company. 

New  York  Supreme  Court,  Appellate  Division,  Second  Despartmentp  FArur 

ary,  1896, 

(1  App.  Div.  287.) 

Injury  by  electrical  appuances. 

The  employes  of  an  electric  street  railway,  while  engaged  in  8tring:ing  feed 
wires,  allowed  a  wire  to  lie  in  the  bed  of  a  gutter  on  a  public  street  for  a 
distance  of  thirty  feet  or  more,  and  then  raised  It  suddenly  to  a  height 
of  about  twenty  feet,  without  giving  notice  to  passers  by  of  such 
intended  action.  As  a  result,  a  boy  was  caught  by  the  wire,  thrown 
into  the  air,  and  killed  by  the  consequent  falL  Held,  that  a  nonsnit 
was  improperly  granted. 

Appeal  by  plaintiff  from  judgment  entered  in  Kings 
county  clerk's  office  upon  dismissal  of  complaint 
directed  by  court  after  trial. 

Almet  F.  Jenks,  for  the  appellant. 

S,  Stewart  Whitchouse,  for  the  respondent. 

Willard  Bartlett,  J. :  The  complaint  in  this  action 
alleges  and   the  answer  admits  that  on  the  19tb  day  of 
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July,  1893,  the  defendant  corporation  was  constructing  an 
electric  railroad  through  and  along  Second  avenue,  in 
the  city  of  Brooklyn,  and  was  engaged  in  stringing  or 
hanging  its  cables  or  feed  wires  on  iron  posts  erected  on 
said  avenue. 

The  complaint  further  alleges  that  on  that  day,  while 
James  Devine,  the  plaintiff's  intestate,  was  crossing 
Second  avenue,  the  defendant,  its  agents  and  servants, 
conducted  themselves  so  negligently  that  one  of  the  cables 
or  feed  wires  which  they  were  at  that  time  erecting,  string- 
ing or  hanging,  caught  said  James  Devine  and  carried  him 
upwards  in  the  air,  a  distance  of  about  twenty  feet,  from 
which  height  he  fell  to  the  ground  with  such  violence  as 
to  suffer  injuries  from  which  he  died.  This  allegation  of 
negligence  was  denied  by  the  answer.  The  plaintiff  gave 
evidence  tending  to  support  it,  and,  at  the  close  of  his 
case,  the  counsel  for  the  defendant  moved  for  a  dismissal 
on  two  grounds:  First,  that  the  proofs  failed  to  show  any 
negligence  on  the  part  of  the  defendant  or  the  absence  of 
contributory  negligence  on  the  part  of  the  lad  who  was 
killed;  and,  second,  that  the  place  where  the  accident 
occurred  had  not  been  shown  to  be  a  public  street.  The 
court  granted  the  motion,  not  on  the  ground  that  the  place 
was  not  a  public  street,  but  because,  in  the  opinion  of 
the  learned  trial  judge,  the  plaintiff  had  failed  to  prove 
any  negligence  on  the  part  of  the  defendant. 

The  accident  happened  on  Second  avenue,  between 
Thirty-fifth  and  Thirty-sixth  streets.  The  evidence  showed 
that  at  the  time  of  the  accident  Second  avenue,  from 
Tweniy-eighth  to  Sixty-fifth  streets,  was  an  open  thorough- 
fare; that  it  was  paved,  curbed  and  flagged,  and  that  it 
was  used  as  a  public  street  by  the  people  living  in  that 
district  and  the  general  public.  In  view  of  these  facts,  it 
was  wholly  immaterial,  so  far  as  the  plaintiff's  cause  of 
action  was  concerned,  whether  that  particular  part  of  the 
avenue  in  which  the  accident  happened  had  actually  been 
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opened  by  legal  proceedings  instituted  by  the  municipal 
authorities.  Second  avenue  at  that  point  was  in  public 
use  as  a  public  street,  and  the  plaintiff's  intestate  had  just 
as  much  right  there  as  the  agents  of  the  defendant.  The 
trial  court  was  right,  therefore,  in  refusing  to  base  the 
dismissal  of  the  complaint  on  this  ground. 

But  we  do  not  think  that  the  complaint  should  have  been 
dismissed  at  all.  The  testimony  of  those  who  witnessed 
the  accident,  if  believed  by  a  jury,  would  amply  warrant 
the  inference  that  the  agents  of  the  defendant  did  their 
work  in  a  careless  and  negligent  manner.  They  'were 
engaged  in  hoisting  an  electric  cable  into  position  on  poles 
along  the  side  of  the  street.  Several  hundred  feet  of  this 
cable  had  been  hung  on  the  cross  bars  at  the  top  of  the 
poles  and  allowed  to  drop  down  in  loops.  To  get  the 
cable  into  position  it  was  then  hauled  taut  by  means  of  a 
team  at  one  end.  The  loop  between  Thirty-fifth  and 
Thirty-sixth  streets  came  down  to  the  ground  and  lay  in 
the  gutter  for  a  distance  of  about  thirty  feet.  While  the 
cable  lay  in  this  position  a  group  of  lads,  among  whom 
was  the  plaintiff's  intestate,  a  boy  about  eight  years  of 
age,  started  to  cross  the  street.  As  James  Devine  stepped 
across  the  wire  the  men  engaged  in  stringing  the  cable 
gave  the  signal  for  the  team  to  go  ahead;  the  cable  as  it 
was  made  taut  rose  in  the  air,  catching  the  lad  between 
the  legs  and  tossing  him  up  a  distance  of  twenty  or 
twenty-five  feet.  This  fall  fractured  his  skull  and  he  died 
five  days  afterward. 

In  granting  the  motion  to  dismiss  the  complaint  the 
learned  trial  judge  seems  to  have  acted  upon  the  view  that 
the  cable  was  not  in  a  place  where  it  would  be  likely  to 
entangle  horses,  vehicles  or  persons,  and  that  it  was  raised 
in  such  a  slow  manner  that  no  negligence  could  be  predi- 
cated of  the  way  in  which  the  work  was  done.  "Any 
person  passing  over  it,"  he  said,  ** would  know  it  was  not 
a  thing  that  shoots  in  the  air  or  was  propelled  in  such  a 
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way  as  to  strike  persons  suddenly  and  injure  them.''  It 
seems  to  us,  however,  that  a  cable  or  wire,  lying  in  the 
bed  of  a  gutter  on  a  public  street  for  a  distance  of  thirty 
feet  or  more,  is  something  which  is  extremely  likely,  in 
the  ordinary  course  of  things,  to  interfere  with  the  free 
use  of  the  street  by  persons  entitled  to  use  it,  particularly 
when  it  is  liable  at  any  instant  to  be  raised  from  its  posi- 
tion to  a  height  of  many  feet  above  the  ground.  To  put 
a  cable  or  wire  in  such  a  place  and  raise  it  suddenly,  with- 
out taking  any  means  to  notify  persons  on  the  street  of  its 
presence  or  the  intention  to  lift  it,  would  clearly  be  negli- 
gent as  to  any  one  lawfully  upon  the  street  and  who  was 
injured  thereby  while  in  the  exercise  of  due  care  himself. 
The  assumption  that  the  movement  of  this  particular 
cable,  on  this  particular  occasion,  was  slow,  is  directly  at 
variance  with  the  proof.  If  the  cable  had  moved  slowly 
it  would  be  utterly  impossible,  in  the  nature  of  things, 
that  the  deceased  lad  should  have  been  thrown  twenty  feet 
up  into  the  air.  The  eye  witnesses  of  the  accident  agree 
upon  this  point,  and  for  the  purposes  of  the  present  appeal 
their  testimony  must  be  taken  as  true.  The  inference  to 
be  drawn  from  it  is  that  the  motion  of  the  cable,  instead 
of  being  moderate,  was  more  like  that  of  a  bow  string 
when  an  arrow  is  discharged. 

We  are  clear  that  there  was  a  question  for  the  jury  in 
this  case.  The  judgment  appealed  from  must  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


NoTBi — See  note  to  Manning  y.  West  End  St  Ry.  Co.,  post. 
YOL.   VI— 21. 
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L.  F.  LuNDESN,   Bespondent,    v.    LiviiTasTON   Elsotbio 

Light  Company^  Appellant. 

Montana  Supreme  CouritOctober  Xf,  1895» 

(17  Montana,  82.) 

Injuby  fbom  blbotbioal  afpuanoe.— Prozdcatb  gaubs. 

A  post  from  four  to  six  feet  high,  placed  in  the  carriage  way  of  a  oltj 
street,  and  a  guy  wire  attached  to  it  four  or  five  feet  from  the  giomid, 
for  the  purpose  of  supporting  a  pole  for  electric  wires,  is  a  dangeroua 
obstruction,  the  danger  of  which  should  have  been  foreseen  by  the 
company  creating  it. 

The  injury  complained  of  happened  in  this  way:  The  plainti£F,  who  was  on 
horseback,  had  just  been  passed  by  a  man,  also  on  horseback,  when  his 
horse  became  frightened,  and  collided  with  and  broke  the  guy  wire, 
which  recoiled,  wound  itself  around  plaintifTs  horse,  and  threw  her  to 
the  ground. 

Hddf  also,  that  though  the  accident  would  not  have  happened  bat  for  the 
fright  of  the  horse,  neither  would  it  have  happened  but  for  the  wrong- 
ful obstruction;  and  that  there  being  two  proximate  causes  of  the 
injury,  of  which  defendant's  wrongful  act  was  one,  defendant  was 
liable. 

Appeal  by  defendant  from  judgment  of  District  Court, 
Park  county. 

Statement  of  facts  by  Pemberton,  C.  J. : 
This  is  an  action  for  damages  for  personal  injuries. 
It  appears  from  the  record  that  the  defendant  corpora- 
tion was,  on  the  3rd  day  of  July,  1892,  the  owner  of  a 
franchise  obtained  from  the  city  of  Livingston,  authorizing 
it  to  own  and  operate  an  electric  light  plant  for  the  pur- 
pose of  lighting  said  city,  and  was,  on  said  day,  operating 
said  plant,  with  poles  and  wires  put  up  and  established  in 
and  along  the  streets  thereof.  It  became  its  duty,  under 
said  franchise,  to  so  operate  said  plant  that  it  should  in  no 
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way  obstruct  the  free  use  of  the  streets,  alleys  and  public 
ways  of  said  city.  In  placing  its  poles  on  which  its  wires 
were  strung,  the  company  had  established  a  pole  on  the 
corner  of  Second  and  Park  streets.  To  strengthen  and 
support  this  pole,  a  guy  wire  was  run  from  it  to  a  post 
planted  across  Second  street,  in  Park  street,  a  few  feet 
from  the  sidewalk  on  said  Park  street.  This  post,  it  ap- 
pears, was  from  'four  to  six  feet  high,  and  the  guy  wire 
was  fastened  around  it  four  or  five  feet  above  the  ground, 
and  extending  thence  to  the  pole  across  Second  street. 

It  appears  that  on  said  3rd  day  of  July  the  plaintiff  was 
riding  at  a  moderate  gait,  on  horseback,  along  said  Park 
street,  in  company  with  one  of  the  witnesses.  Near  the 
intersection  of  said  streets  a  man  by  the  name  of  Bender, 
also  on  horseback,  passed  the  plaintiff.  Here  Bender's 
horse  became  frightened,  and  for  a  time  unmanageable, 
and  shied  across  the  street,  and  ran  against  the  guy  wire, 
and  broke  it  near  the  post  to  which  it  was  fastened.  The 
broken  wire  recoiled,  and  wound  itself  around  the  waist  of 
the  plaintiff,  who  was  riding  in  the  rear  of  Bender,  pulled 
her  from  her  horse  to  the  ground  and  inflicted  upon  her 
serious  injuries,  to  recover  damages  for  which  this  suit  is 
brought. 

The  defendant  denies  that  it  was  guilty  of  negligence 
by  placing  and  maintaining  the  post  and  guy  wire  in  and 
along  the  streets  of  said  city,  as  alleged  in  the  complaint. 
It  also  denies  the  damages.  The  case  was  tried  with  a 
jury,  who  returned  a  general  verdict  for  the  plaintiff  in 
the  sum  of  $500.  At  the  request  of  the  defendant  the  fol- 
lowing special  findings  of  fact  were  submitted  to  the  jury, 
and  made  and  returned  by  them:  ** First.  Was  the  polo 
and  guy  wire  of  the  defendant  company,  which  is  alleged 
to  have  caused  the  accident  in  this  case,  so  placed  as  to  be 
dangerous  to  the  traveling  public  in  the  ordinary  use  of 
Park  and  Second  streets  in  the  city  of  Livingston? 
Answer.  Yes.     Second.  Did  the  defendant  company  use 
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due  and  ordinary  care  in  placing  the  said  pole  and  guy 
wire  where  it  was  placed?  Answer.  No.  Third.  Would 
the  accident  have  happened,  had  not  the  horse  of  the  wit- 
ness Bender  run  against  the  pole?  Answer.  No."  Judg- 
ment was  rendered  for  the  plaintiff,  in  accordance  with 
the  verdict  and  findings.  From  this  judgment  and  the 
order  refusing  a  new  trial,  the  defendant  appeals. 

Savage  &  Day,  for  appellant. 

John  T.  Smith  and  A.  J.  Campbell,  for  respondent. 

Pemberton,  C.  J.  (after  stating  the  facts):  The  defend- 
ant contends  that  the  evidence  is  insufficient  to  sustain 
the  verdict,  in  that  there  is  no  evidence  that  the  post  and 
wire,  or  either  of  them,  constitute  an  obstruction  of  the 
free  use  of  the  streets,  in  their  ordinary  and  usual  use. 

We  think  the  evidence  is  ample  to  support  the  finding 
in  this  particular.  The  evidence  is  that  the  post  to  which 
the  wire  was  attached  was  five  or  six  feet  high-;  that  the 
wire  was  fastened  to  it  about  four  or  five  feet  above  the 
ground.  The  poat  was  placed  in  the  street  some  two  feet, 
at  least,  from  the  edge  of  the  sidewalk.  We  think  that 
the  wire  was  attached  to  the  post  so  near  to  the  ground 
that  if  a  horse,  being  ridden  or  driven  by  the  post,  shied 
and  ran  under  the  wire,  injury  would  be  almost  inevitable 
to  the  rider  or  driver.  The  wire  was  hung  so  low  that  a 
person  stepping  off  the  sidewalk,  at  or  near  the  post,  in 
the  night  time,  and  attempting  to  pass  under  the  wire, 
would  be  liable  to  receive  serious  injury  by  contact  with 
it.  A  man  of  ordinary  height  could  not  pass  under  the 
wire,  at  or  near  the  post,  without  his  head  coming  in  con- 
tact therewith.  We  think  the  post  and  wire  were  not  only 
obstructions,  but  dangerous  ones.  It  seems  that  ordinary 
foresight  and  prudence  would  have  enabled  the  defendant 
to  have  foreseen  the  probable  consequence  of  placing  the 
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post  and  wire  in  the  street  in  the  manner  in  which  they 
were  placed. 

Whether  placing  the  post  and  guy  wire  in  the  street  by 
the  defendant  constituted  an  obstruction  to  the  free  and 
ordinary  use  thereof  was  [a  question  of  fact  to  be  deter- 
mined by  the  jury.  Hayes  v.  Railroad  Co.,  Ill  U.  S. 
228;  Railway  Co.  v.  Preacott,  8  C.  C.  A.  109;  Sweeney 
V.  City  of  Butte,  15  Mont.  27. 

The  real  controversy  involved  in  this  case,  we  think,  is 
found  in  the  instructions  given  and  refused  by  the  court. 
Instruction  2,  as  given  by  the  court,  is  as  follows:  **The 
court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  and  sustained  damage 
as  charged  in  the  complaint,  and  that  such  injury  was  the 
combined  result  of  an  accident  and  of  an  obstruction  in 
said  Park  street,  and  that  the  damage  would  not  have 
been  sustained  but  for  such  obstruction,  although  the 
primary  cause  was  a  pure  accident,  still  if  the  jury  fur- 
ther believe  from  the  evidence  that  the  plaintiff  was  guilty 
of  no  fault  or  negligence  on  her  part,  and  the  accident  one 
which  common  prudence  and  ordinary  sagacity  on  the 
part  of  the  plaintiff  could  not  have  foreseen  and  provided 
against,  then  the  defendant  is  liable,  provided  the  jury 
believe  from  the  evidence  that  the  defendant  was  guilty  of 
negligence,  either  in  the  placing  of  such  obstruction  in  the 
street  in  such  a  manner  as  to  prevent  the  free  use  thereof, 
or  in  not  removing  the  same,  if  the  same  was  an  obstruc- 
tion to  the  free  use  of  said  street.'' 

The  court  refused  an  instruction  requested  by  the 
defendant,  as  follows:  "You  are  further  instructed  that 
although  you  may  believe  from  the  evidence  that  the  poles 
and  wires  thus  placed  in  Park  street  by  the  defendant  were 
dangerous  to  the  traveling  public,  in  their  ordinary  use  of 
the  street,  yet  if  you  believe  that  the  injury  to  the  plaint- 
iff was  approximately  caused  by  the  act  of  the  witness 
Bender's  horse,  while  running  away,  in  running  against 
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said  pole  or  wire,   and  would  not  have  happened  but  for 
the  act  of  the  said  horse,  you  will  find  for  the  defendant." 

The  defendant  contends  that  the  court  erred  in  giving 
said  instruction,  and  in  refusing  to  give  the  one  requested 
by  it.  The  contention  of  the  defendant  is  that  plaintiff 
was  injured  as  a  result  of  Bender's  horse  running  against 
and  breaking  the  guy  wire,  and  that  although  the  defend- 
ant was  guilty  of  negligence  in  placing  the  wire  in  such  a 
place  and  condition  that  the  horse,  under  the  attendant 
circumstances,  would  run  against  and  break  it,  still  it  is 
not  liable  for  damages  for  the  injuries  sustained  by  plaint- 
iff. This  contention  proceeds  upon  the  hypothesis  that  the 
placing  of  the  wires  in  the  street  by  the  defendant  must 
have  been  the  sole  cause  of  the  injuries  of  the  plaintiff; 
that  the  defendant  is  not  liable  for  injuries  resulting  from 
an  accidental  intervening  or  other  proximate  cause,  not- 
withstanding its  negligence  in  placing  the  wire  in  the 
street.  The  defendant  contends  that  the  plaintiff  would 
not  have  been  injured  if  the  horse  had  not  run  against 
and  broken  the  wire,  and,  therefore,  the  defendant  is  not 
liable,  however  negligent  it  was  in  putting  the  wire  in  the 
street. 

Brennan  v.  City  of  St,  Louis,  92  Mo.  482,  is  very  similar, 
in  its  facts  and  principles  involved,  to  the  case  at  bar.  In 
that  case  the  plaintiff,  a  child  three  years  old,  was  with 
her  sister,  thirteen  years  old,  who  was  pushing  a 
baby  carriage  with  a  baby  in  it,  and  were  all  on  the 
sidewalk,  close  to  a  ditch  which  had  existed  for  some 
months,  when  another  little  girl  came  up,  stumbled 
against  the  plaintiff,  and  both  fell  into  the  ditch,  and 
plaintiff's  leg  was  broken.  In  discussing  that  case  the 
court  said:  "The  first  contention  is  that  plaintiff  should 
have  been  nonsuited  because,  from  all  the  evidence,  it  ap- 
pears the  condition  of  the  street  was  not  the  cause  of  the 
accident,  but  that  it  was  caused  by  the  stumbling  of  the 
other  girl.     It  is  true,  no  amount  of  care  on  the  part  of 
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the  city  government  can  prevent  children,  or,  for  that 
matter,  grown  people,  from  stumbling.  All  this  does  not 
relieve  the  city  from  the  necessity  of  keeping  the  streets 
in  a  reasonably  safe  condition,  though  the  want  of  care  on 
the  part  of  the  person  injured  may  prevent  a  recovery. 
Cases  are  to  be  found  where  it  seems  to  be  held,  under  like 
circumstances,  that,  in  order  to  recover,  it  must  be  proved 
that  the  injury  was  occasioned  solely  by  the  neglect  of  the 
defendant,  and  not  the  neglect  of  the  defendant  com- 
bined with  some  accidental  cause.  But  this  court, 
iu  discussing  a  like  question  in  Bassett  v.  City  of  St. 
Joseph^  53  Mo.  290,  loc.  cit.  300,  said:  'It  is  true  that,  if  it 
had  not  been  for  the  attempt  of  the  mule  to  kick,  the 
injury  might  not  have  occurred ;  and  it  is  equally  true  that, 
if  there  had  been  no  excavation  at  hand,  the  kicking  of  the 
mule  would  have  been  harmless.'  And  further  on  the  con- 
clusion is  reached  that,  if  the  plaintiflF  was  without  fault, 
she  would  have  a  right  to  recover,  notwithstanding  the 
cause  contributing  to  the  injury  was  the  attempt  of  the 
mule  to  kick  plaintiff,  and  she,  attempting  to  protect  her- 
self, fell  or  jumped  into  the  excavation.  The  same  prin- 
ciple, that  the  plaintiff  may  recover  where  he  is  in  the 
exercise  of  ordinary  care  and  prudence,  and  the  injury  is 
attributable  to  the  defective  street,  with  some  accidental 
cause,  was  again  asserted  in  Hull  v.  Kansas  City,  54  Mo. 
598,  and  must  be  taken  as  established  law  in  this  State." 

So  while  it  may  be  true  that  plaintiff  here  would  not 
have  been  injured  if  the  horse  had  not  run  against  and 
broken  the  guy  wire,  it  is  also  true  that  the  horse  would 
not  have  run  against  and  broken  it  if  defendant  had  not 
negligently  placed  it  in  the  street. 

In  Chicago  &  N.  W.  Railway  Co,  v.  Prescott,  8  C.  C.  A. 
109,  at  page  242 — a  case  quite  similar  to  the  one  at  bar — 
the  court  say:  **With  respect  to  the  suggestion  that  the 
injuries  complained  of  were  immediately  occasioned  by 
the  sudden  shying  of  the  horse  which  the  plaintiff  was 
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driving,  it  is  only  necessary  to  say  that  the  shying  of  the 
horse  cannot  be  regarded  as  the  sole  proximate  cause  of 
the  injury.  The  obstruction  which  had  been  placed  in  the 
highway  directly  contributed  to  the  accident,  and  the  jury 
was  justified  in  so  finding.''  And  see  authorities  cited. 

This  authority  holds  that  there  may  be  more  than  one 
cause  contributing  to  the  injury,  and  that  if  the  obstruc- 
tion placed  in  the  street  contributed  to  the  injury,  and  the 
shying  of  the  horse  was  not  the  sole  cause,  then  the 
defendant  was  liable.  The  same  doctrine  is  asserted  in 
Ivory  V.  Town  of  Deerpark,  116  N.  Y.  476. 

In  Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  a  boy  walked 
upon  defendant's  track,  and  was  injured.  It  was  the  duty 
of  defendant  to  fence  its  track.  In  this  case  the  road  con- 
tended that  the  want  of  a  fence  was  not  the  cause  of  the 
injury;  that  the  cause  of  the  injury  was  the  boy's  negli- 
gently going  upon  the  track.  In  other  words,  the  defend- 
ant contended  that  the  want  of  a  fence  was  not  the  sole 
proximate  cause  of  the  injury.  The  court,  in  treating 
this  contention,  said:  '*It  is  further  argued  that  the  direc- 
tion of  the  court  below  was  right,  because  the  want  of  a 
fence  could  not  reasonably  be  alleged  as  the  cause  of  the 
injury.  In  the  sense  of  an  eflBcient  cause — causa  catisans — 
this  is,  no  doubt,  strictly  true;  but  that  is  not  the  sense 
in  which  the  law  uses  the  term  in  this  connection.  The 
question  is,  was  it  causa  sine  qua  non ;  a  cause  which,  if  it 
had  not  existed,  the  injury  would  not  have  taken  place; 
an  occasional  cause?  And  that  is  a  question  of  fact, 
unless  the  causal  connection  is  evidently  not  proximate." 

We  think  it  was  the  duty  of  the  defendant  to  have  placed 
this  guy  wire  so  high  above  the  ground  that  persons  could 
pass  under  it,  either  on  foot  or  horseback,  in  the  day  or 
ni^ht  time,  without  danger  of  being  injured.  Placed  as  it 
was,  it  was  not  only  an  obstruction  to  the  free  and  ordi- 
nary use  of  the  street,  but  it  was  dangerous  to  the  safety 
of  persons  who  had  the  right  to  travel  the  streets.     We 


MASSACHUSETTS,  1896.  829 

Lundeen  v.  Light  Co. 


think  that  a  reasonably  prudent  person  must  have  fore- 
seen, when  stringing  this  wire  in  the  street  as  it  was 
strung,  that  just  such  accidents  and  calamities  were  liable 
to  occur  as  happened  to  the  plaintiff  in  this  case.  Persons 
and  corporations  acquiring  franchises  and  privileges  to  use 
the  streets  of  towns  and  cities  in  this  State,  for  profit, 
should  be  held  to  a  strict  observance  of  legal  obligations  to 
guard  and  protect  the  persons,  lives  and  property  of  the 
inhabitants  thereof. 

We  have  treated  all  the  questions  presented  which  we 
deem  material  to  a  determination  of  the  case.  We  think 
the  case  was  properly  and  fairly  tried,  and  the  right  result 
reached.     The  judgment  and  order  appealed   from   are 

affirmed. 

Affirmed. 
Db  Witt  and  Hunt,  JJ.,  concur. 


NoTS.— See  note  to  next  case. 


Ons  D.  Manning  v.  West  End  Street  Railway  Company, 

Ma89achu9ett8  Supreme  JudiekU  Courts  May  S3, 1896, 

(166  Mass.  230.> 
Injury  by  klectrioal  appliance. 

A  person  waUdng  in  the  street  having  been  injured  by  a  switch  stick, 
which  flew  from  the  hands  of  the  conductor  of  a  trolley  car,  while  at* 
tempting  to  free  the  trolley  from  a  frog  in  the  overhead  switch  in  which 
it  had  caught,  heldy  that  the  questions  of  negligence  and  contributory 
negligence  were  properly  submitted  to  the  jury. 

Uffgla  v.  West  End  St.  Ry.  Co,,  vol.  4,  p.  389,  cited. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Middlesex  county. 

0.  L.  Mayberry,  for  the  plaintiff. 
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M.  F.  Dickinson,  Jr.,  for  the  defendant. 

Holmes,  J. :  This  is  an  action  for  personal  injaries 
caused  by  the  plaintiff's  being  struck  by  a  switch  stick 
which  flew  from  the  hands  of  a  conductor  of  the  defendant 
as  he  was  using  it  on  top  of  an  electric  car  to  free  tlM 
trolley,  which  had  caught  in  a  frog  at  the  junction  o( 
some  overhead  wires.  The  case  is  here  on  the  defend- 
ant's exceptions. 

The  first  question  argued  is  the  usual  one  of  the  plaint- 
iff's care.  What  is  due  care  depends  upon  the  nature  of 
the  accident,  and  the  degree  of  danger  according  to  common 
experience  under  the  known  circumstances.  The  plaintiff 
was  on  the  sidewailk,  either  walking  or  momentarily  stop- 
ping. Putting  in  the  most  favorable  way  for  the  defendant, 
the  jury  at  least  were  authorized  to  find  that  the  plaintiff  was 
not  bound  to  take  special  precautions  against  such  a  mis- 
sile from  such  a  source.  The  jury  were  instructed  that  if 
the  plaintiff  stopped  and  stood  there  simply  to  look,  and 
the  accident  took  place  while  he  was  doing  so,  he  could 
not  recover.  This  certainly  was  sufficiently  favorable  to 
the  defendant.  Smethurst  v.  Barton  Square  Church,  148 
Mass.  261,  266. 

Next  it  is  said  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant.  The  conductor  must  be 
taken  to  have  known  that  he  was  in  a  public  street,  in 
which  there  were  or  might  be  travelers,  and  therefore 
must  be  taken  to  have  known  that,  if  the  stick  did  fiy  with 
violence  from  his  hands,  there  was  a  danger  to  passers, 
similar,  although  less  in  degree,  to  that  which  would 
have  attended  the  firing  of  a  pistol  into  the  way.  Apart 
from  the  possibility  that  he  might  receive  an  electric  shock 
sufficient  to  make  him  let  go  his  hold,  the  jury  were  at 
liberty  to  say,  from  their  experience  as  men  of  the  world, 
that  under  such  circumstances  such  an  accident  commonly 
does  not  happen,  unless  the  stick  is  carelessly  handled; 
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that  it  is  in  the  power  of  the  holder  to  see  that  he  does 
not  submit  it  to  such  a  strain  as  to  mak^  it  possible  that 
it  should  be  torn  from  his  hands,  and  to  infer  from  those 
general  propositions  of  experience  that  there  was  negli- 
gence in  the  particular  case.  See  Graham  v.  Badger,  164 
Mass.  42,  47 ;  Uggla  t.  West  End  Street  Railway,  160 
Mas8.  351;  White  v.  Boston  &  Albany  Railroad  Co.,  144 
Mass.  404. 

A  ruling  was  asked  that  there  was  no  evidence  that  the 
accident  was  caused  by  defective  construction  of  the  trolley 
wires  and  trolley  pole.  The  question  is  not  what  we  should 
have  found,  had  the  question  been  submitted  to  us.  We 
cannot  say  that  tae  jury  were  not  warranted  in  finding  the 
arrangements  defective  from  the  fact  of  the  trolley  leaving 
the  wires  and  getting  so  firmly  jammed,  and  the  explana- 
tion of  what  the  arrangements  were,  and  what  was  pos- 
sible, especially  when  coupled  with  evidence,  let  in  without 
objection,  that  similar  accidents  had  occurred  there  half  a 
dozen  times  before,  and  an  admission  of  the  defendant's 
expert  that  if  that  was  true  the  place  required  attention. 
See  Feital  v.  Middlesex  Railroad,  109  Mass.  398,  405.  If 
there  was  negligence,  and  the  later  acts  were  proper,  in 
view  of  the  exigency,  the  only  question  would  be  that  of 
remoteness,  to  which  we  shall  refer  in  a  moment. 

We  must  deal  with  the  fitness  of  the  switch  stick  for 
the  use  to  which  it  was  put,  in  the  same  way  as  with  the 
construction  of  the  wires  and  trolley  pole.  The  jury  pos. 
sibly  might  have  inferred  that  alone,  without  India  rubber 
gloves,  it  gave  rise  to  an  unnecessary  danger  of  an  electric 
shock,  and  thus  of  escaping  from  the  holder's  hands. 

There  remains  only  the  question  whether  the  damage 
complained  of  was  too  remote  to  be  recovered  for  in  any  of 
the  possible  aspects  of  the  plaintiff's  case.  We  are  of 
opinion  that  even  at  the  most  distant  moment,  the  possible 
negligence  in  the  arrangement  of  the  wires  was  not  so 
remote  that  that  part  of  the  case  could  be  taken  from  the 
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jury  on  the  ground  that  they  were  not  at  liberty  to  find 
that,  in  the  language  of  the  court,  such  negligence  was 
the  efBcient  means  and  instrumentality  by  which  the 
injury  took  place.  Precisely  what  might  happen  as  n 
consequence  could  not  be  foreseen,  of  course.  But  the  gen- 
eral nature  of  what  would  have  to  be  done,  and  what  was 
done  in  fact,  could  be  foreseen,  and  the  general  nature  ot 
the  dangers  attending  the  attempt  in  the  place  was  suffici- 
ently plain.  The  language  in  McDonald  v.  SneUingt  14 
Allen,  290,  295,  must  not  be  taken  to  require  the  pos- 
sibility of  any  more  accurate  foresight  as  a  condition  of 
liability.  Cases  of  recovery  for  much  more  improbable 
accidents  can  be  found  in  the  books.  Powell  v.  Deveney, 
3  Cush.  300. 

The  judge,  no  doubt,  would  have  called  the  attention  of 
the  jury  to  the  question  of  remoteness  more  specifically, 
had  be  been  asked  to  do  so;  but  it  does  not  appear  to  us 
that  the  defendant  ought  to  have  escaped,  if  its  negligence 
was  proved,  and  we  think  it  clear  that  a  verdict  for  the 
defendant  could  not  have  been  ordered  on  that  ground. 

Exceptions  overruled. 

Note  1.— In- the  last  five  cases,  beginning  with  QuUIy,  Empire  State 
Tdeph,  &  Td.  Co,,  ante,  p.  803,  electrical  companies  were  charged  with 
negligence,  in  the  use  of  their  appliances,  or  with  the  use  of  improper 
appliances. 

The  following  are  memoranda  of  additional  cases  of  the  same  general 
nature. 

In  Kyle  v.  Southern  Electric  Light  <fc  Power  Co.,  Penna.  Supreme  Court, 
April  6.  1^96  (34  Atl.  Rep.  823),  an  action  based  on  the  alleged  negligent 
injury  of  a  young  boy  by  the  falling  of  a  pole  which  workmen  in  the 
e  nploy  of  defendant  were  taking  down,  it  was  held  that  the  question  of 
defendant's  negligence  was  properly  submitted  to  the  jury. 

*'It  was  the  duty  of  the  defendant  to  furnish  sufficient  men  and  ade- 
quate appliances  for  the  work  of  taking  down  the  pole,  and  it  was  liable 
for  the  consequences  of  its  failure  to  do  so.  If  it  discliarged  its  duty  in 
this  respect,  it  was  still  answerable  for  the  consequences  of  the  negligence 
of  its  employes  in  the  performance  of  the  work.  Whether  it  did  discharge 
its  duty  in  the  premises,  and  whether  its  employes  exercised  the  care 
required  by  the  circumstances,  were  questions  for  the  jury,  under  proper 
instructions  from  the  court." 
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In  Er^em  v.  New  Orleans  and  Northeastern  R.  Co,,  New  Orleans  Trao- 
Hon  Co.  and  New  Orleans  City  db  Lake  R,  Co.,  Louisiana  Supreme  Court, 
Otc.  14, 1896  (31  So.  Rep.  158),  an  action  for  damages  oauaed  to  his  parents 
bj  the  alleged  negligent  killing  of  their  son,  a  brakeman  in  the  employ  of 
a  steam  railway  company,  by  being  brushed  from  a  car  by  a  guy-wire 
used  to  support  a  post  of  a  trolley  railway,  the  opinion  is  epitomized  in 
the  head-note  prepared  by  the  court,  as  follows: 

'*It  18  negligence  on  the  part  of  an  electric  street  car  company,  in  the 
eoDStruction  and  establishment  of  its  plant,  to  so  place  one  of  its  guy 
vires  over  the  track  of  a  steam  railway  company  as  not  to  afford  suffic- 
ient space  for  the  latter*s  trains  to  easily  and  conveniently  pass,  without 
risk  of  danger  and  injury  to  its  serrants  and  employes. 

It  18  negligence  on  the  part  of  the  steam  railway  company  to  permit  an 
dectrio  street  car  company  to  so  construct  and  maintain  over  its  tracks  a 
gaj  wire  that  it  will  endanger  the  lives  of  its  servants  and  employes. 

If  ma  employe  of  the  steam  railway  company  knew  or  ought  reasonably 
U>  have  known  the  precise  danger  to  him  of  the  guy  wire  of  the  electric 
itreet  car  company,  in  the  course  of  his  employment,  and  saw  fit,  not- 
withstanding, to  continue  in  it,  he  might  be  held  to  have  assumed  the 
extraordinary  risk,  as  well  as  the  ordinary  risks,  of  his  service.  But  this 
eooflequence  must  rest  upon  positive  knowledge  or  reasonable  means  of 
positive  knowledge  of  the  precise  danger  assumed.*' 

NOTK  8. —  The  editor  is  indebted  to  Hardin  H.  Herr,  Esq.,  of  Louisville, 
for  the  opinion  of  Hon.  Sterling  B.  Tonet,  judge,  in  the  action  of 
Kaufinanf  Straus  dt  Co.  v.  Louisville  Electric  Light  Co,,  Louisville  Oas 
Co.  et  aZ.,  tried  in  Jefferson  Circuit  Ck>urt,  Law  and  Equity  Division, 
December  term,  1895. 

The  plaintiffs  sought  to  recover,  and  recovered,  over  $200,000  damages 
for  the  destruction  of  a  stock  of  merchandise  in  their  store,  by  a  fire 
oaosed  by  the  explosion  of  a  steam  boiler  used  in  the  production  of 
electricity. 

Aside  from  the  issues  of  fact  as  to  the  cause  of  the  fire  and  amount  of 
damages,  the  chief  question  considered  was  as  to  the  liability  of  the  de- 
fendant, Louisville  Oas  Co.  The  following  is  the  portion  of  the  opinion 
relating  to  that  point : 

*«  Is  the  Louisville  Cas  Company  liable  for  damages,  conceding  that  the 
destruction  of  plaintiff's  goods  was  caused  by  the  negligence  of  the  per- 
sons in  charge  of  the  boiler  which  exploded,  which  was  the  corporate 
property  of  the  Louisville  Electric  Light  Company,  upon  the  admitted 
facts  touching  the  purchase  and  absorption  by  the  Louisville  Qas  Company 
of  the  stock  and  assets  of  the  electric  light  company  ? 

At  common  law  a  corporation  had  no  right  to  purchase  stock  in  any 
other  corporation,  except  and  unless  the  purchase  was  necessary  or  proper 
for  the  accomplishment  of  the  purpose  for  which  the  purchasing  corpora* 
tkm  was  created.  By  express  provision  of  its  charter,  however,  the  Louis- 
ville Gas  Company  was  g^ven  power  to  buy  stock  in  other  gas  companies. 
By  section  1  of  the  charter  of  Louisville,  Acts  1889-90,  vol.  8,  page  128, 
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this  power  of  the  Louisville  Gkis  Company  was  enlarged,  and  the  gas  oom- 
pany  was  given  all  the  power  and  authority  necessary  for  the  manufacture, 
distribution  and  sale  of  electricity  for  illumination,  and  to  that  end  it  wu 
authorized  and  given  the  power  to  purchase,  hold  and  sell  aU  real  and 
personal  property,  including  stock  in  other  companies,  necessaiy  or  con* 
venient  for  the  conduct  of  such  business. 

In  the  exercise  of  this  newly  delegated  and  enlarged  power  of  nuum- 
facturing,  distributing  and  selling  electricity  for  illuminationi  for  the 
purpose  of  enabling  it  to  conduct  such  business,  the  Louisville  das  Com- 
pany purchased  all  of  the  stock  of  the  Louisville  Eloctrio  Light  Company, 
and  by  its  absolute  ownership  of  all  the  stock  an*!  assets  of  the  LouisviUB 
Electric  Light  Company  took  possession  and  had  the  ownership  and  ood- 
trol  of  all  the  plant  and  machinery  which  the  electric  light  company 
had  theretofore  used  for  the  purpose  of  generating,  distributing  and  sell- 
ing electricity  for  illumination  in  the  city  of  Louisville.  Thereupon  all 
of  the  original  directors  of  the  Louisville  Eleotrio  Light  Company,  nine 
in  number,  resigned  and  nine  of  the  directors  of  the  Louisville  Oas  Com- 
pany were  elected  directors  of  the  electric  light  company.  Then  the  vice- 
president  of  the  gas  company  was  elected  president  of  the  electric  light 
company  and  the  office  of  the  electric  light  company  was  changed  and 
removed  to  the  office  of  the  gas  company,  and  one  and  the  same  oflSoe 
thenceforth  served  as  the  office  of  both  companies.  The  gM  company  then 
became  the  guarantor  upon  the  mortgage  debt  of  $^,00U  of  the  electric 
light  company  and  assumed  tlie  payment  of  its  floating  debt,  amounting 
to  between  thirty  and  forty  thousand  dollars.  Besides  this  the  Louisville 
Gas  Company,  having  thus  bought  all  of  the  stock  of  the  electric  light 
company,  and  assumed  its  control  and  management,  guaranteed  certain 
contracts  wliich  theretofore  had  been  made  b}'  the  electric  light  company 
with  certain  manufacturers  of  electric  light  machinery  for  the  purchase  of 
machinery.  The  gas  company  purchased  aud  paid  for  dynamos  to  be  used 
by  it  in  the  manufacture,  distribution  and  sale  of  electricity  for  illumina- 
ti(^n  through  and  by  the  use  of  the  machinery  and  plant  of  the  electric 
light  company.  The  gas  company  took  the  electric  light  plant  and 
removed  it  to  its  new  plant  and  incorporated  it  with  ita  new  large  plant  at 
Fourteenth  an- 1  ^fagazine  streets. 

These  established  and  admitted  facts  demonstrate  that  it  was  the  purpose 
of  the  gas  company  to  use  the  electric  light  company,  its  plant  and 
inachinory,  as  a  means  and  agency  for  carrying  on  its  enlarged  powers  of 
manufacturing,  distributing  and  selling  electricity  for  illumination  in 
the  city  of  Louisville.  It  Ls  true  that  it  did  not  formally  dissolve  the 
electric  light  company  by  surrendering  its  franchise,  as  it  had  a  right  to 
do,  being  tlie  owner  of  all  the  stock.  If  the  gas  company  preserved  the 
corporate  autonomy  and  existence  of  the  electric  light  company  by 
gratuitously  transferring  a  share  of  stock  to  different  members  of  its  own 
directory  in  order  to  enable  them  also  to  be  directors  in  the  electric  light 
company,  it  is  palpable  that  the  purpose  of  the  gas  company  in  so  doing 
was  purely  and  exclusively  to  enable  it  to  carry  out  its  enlarged  power  of 
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manufaotoiing,  distributing  and  selling  electricity  in  the  city  of  Louis- 
▼ille  for  illumination,  the  electric  light  company  being  considered  by  it  a 
necooaary  and  convenient  agent  for  the  conduct  of  its  new  business  under 
its  said  enlarged  power.  The  very  language  of  the  legislative  act  itself  ex- 
pnmXj  shows  that  it  was  contemplated  and  intended  by  the  law  makers 
of  the  act  of  1889-'90,  above  referred  to,  in  enlarging  the  corporate  powers 
of  the  gas  company  from  those  of  a  mere  manufacturer  and  seller  of  gas 
for  illuminating  purposes,  to  that  of  a  manufacturer  and  seller  of 
electricity  for  illumination,  to  confer  upon  the  gas  company  the  right  to 
use  other  companies  as  its  agents  in  the  manufacture,  distribution  and 
sale  of  electricity,  should  it  deem  such  other  companies  necessary  or  con- 
venient agents  for  the  conduct  of  its  new  business  under  the  said  enabling 
mot.  The  amendatory  act  referred  to,  after  conferring  upon  the  gas  com- 
pany the  power  to  manufacture,  sell  and  distribute  electricity  for 
illumination,  expressly  provides  that  as  a  means  of  exercising  said  new 
corporate  power  of  carrying  on  such  new  business  the  gas  company  might 
purchase,  hold  and  sell  real  and  personal  property,  including  stock  in 
other  companies  necessary  or  convenient  to  the  conduct  of  such  business. 
Here  is  express  legislative  authority  to  the  gas  company,  to  pur- 
chase, hold  and  sell  stock  in  other  companies,  such  as  might  be 
necessary  or  convenient  to  enable  it,  the  gas  company,  to  carry  on  the 
bnsinesB  of  manufacturing,  distributing  and  selling  electricity  for 
illuminating  purposes  in  the  city  of  Louisville.  Nothing  could  be  plainer 
than  the  legislative  intent  here  expressly  declared  to  authorize  the  gas 
company,  by  the  purchase  of  stock  in  other  companies,  to  obtain  control 
of  them  and  use  them  as  its  agents  in  the  manufacture,  distribution  and 
sale  of  electricity  for  illumination.  The  facts  clearly  show  that  the  gas 
oompanj  so  understood,  construed  and  acted  upon  the  new  legislative 
grant  which  conferred  upon  it  the  power  to  manufacture,  distribute  and 
sell  electricity  for  illumination. 

So  that  it  seems  to  me  it  is  immaterial  whether  the  electric  light 
company's  corporate  existence  was  suspended  and  merged  jinto  that  of  the 
Looisville  Gkis  Company  under  the  act  above  referred  to,  and  the  said 
contract  of  purchase,  in  pursuance  thereof,  or  whether  its  corporate 
existence  was  maintained;  for,  in  the  first  instance,  the  gas  company 
would  be  immediately  liable  as  a  direct  principal  tortfeasor ;  and  in  the 
second,  it  would  be  liable  for  the  acts  of  the  electric  light  company  as  its 
agent  upon  the  principle  of  respondeat  superior.  It  is  manifest  that  in 
purchasing  the  entire  stock  of  the  electric  light  company  the  gas  com- 
pany was  simply  adopting  what  it  considered  a  * 'convenient  and  necessary 
means  to  the  end**  of  manufacturing,  distributing  and  selling  electricity 
for  illuminating  purposes  in  the  city  of  Louisville.  To  hold  that  the  gas 
company  could  adopt  the  means  prescribed  by  statute  and  yet  repudiate 
all  responsibility  for  the  improper  use  of  those  means  would  be,  in  the 
forcible  language  of  distinguished  counsel  in  this  case,  **a  solecism  inex- 
cusable under  any  system  of  jurisprudence  which  pretends  to  the  ultimate 
accomplishment  of  justice  and  honest  dealings. 
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There  is  a  marked  distinction  between  the  case  of  Richmond  A  Irving 
Comtruciion  Company  v.  R.  N.  L  A  B.  R,  R  Co,,  in  the  Federal  Giicuit 
Ck>urt  of  Appeals  for  this  Circuit,  referred  to  in  the  brief  of  learned 
counsel  for  defendants,  and  the  case  at  bar.  No  one  will  contend,  I 
apprehend,  that  because  the  stockholders  in  two  corporations  are  the  aune 
persons  and  one  corporation  dominates  the  otlier,  that  the  dominating 
corp<>ration  is  liable  for  the  torts  of  the  dominated  corporation.  The 
identity  of  the  stockholders  in  two  separate  corporations  does  not  destroy, 
suspend  or  in  any  wise  aif ect  the  legal  corporate  identity  of  the  two,  nor 
does  the  bare  fact  that  one  corporation  exercises  a  controlling  influence 
over  another,  through  the  ownership  of  its  stock  or  the  identity  of  stock- 
holders,  operate  to  make  either  the  agent  of  the  other  or  merge  the  two 
Uito  one.  It  is  equally  true  that  the  stockholders  of  neither  corporatioa 
are  liable  for  corporate  debts  or  corporate  torts  of  the  other,  or  of  either. 

For  the  same  reason  the  case  of  Atchison  R,  R.  Co,  v.  Davis,  84  Kansas, 
209,  referred  to  by  learned  counsel  for  the  defendants,  is  not  authority  for 
the  coutcntion  made  for  the  defendant  gas  company  in  this  action  of 
non-liability  for  th*)  tort,  if  such  tort  exists,  on  account  of  ne^igenoe  of 
those  operating  the  boiler  which  exploded  and  caused  the  damage  com^ 
plained  of.  In  the  case  at  bar  the  gas  company  had  the  power  conferred 
upon  it  by  statute  to  manufacture,  distribute  and  sell  electricity  for 
illumination,  and  in  order  to  exercise  this  power  and  carry  on  this  busi- 
ness it  is  authorized  by  the  statute  to  buy  stock  in  other  companies.  The 
statute  says: 

*'And  to  this  end  the  gas  company  is  authorized  and  given  the  power 
to  purchase,  hold  and  sell  ....  stock  in  other  companies  necesBarj 
or  convenient  to  the  conduct  of  such  business." 

To  what  end  does  tliat  statute  refer?  Why,  manifestly,  to  the  end  of 
manufacturing,  distributing  and  selling  electricity  for  illumination.  To 
what  business  does  the  statute  refer  to  the  necessary  and  convenient 
conduct  of  which  the  gas  company  is  given  the  power  of  purchasing 
stock  in  other  companies?  Clearly  to  the  business  of  manufacturing, 
distributing  and  selling  electricity  for  illumination.  Here  we  have  the 
statute  itself  authorizing  the  gas  company  by  purchasing  stock  in  other 
companies,  to  make  them  its  instrumentalities  and  agencies  for  carrying 
on  the  business  which  the  statute  authorized  it  to  cdrry  on.  And  in 
sustaining  this  proposition,  dictated  by  the  reason  and  common  sense  of 
the  statute,  it  can  not  be  said  that  the  principle  of  law  that  stockholders 
are  not  liable  for  the  torts  of  the  corporation,  is  infracted.  In  Louisvitte 
Banking  Company  v.  Eisenman,  94  Kentucky,  our  Court  of  Appeals  said: 
"While  we  recognize  the  general  rule  on  the  subject  sustained  by  the 
authority  referred  to,  it  must  be  held  that  the  purchase  by  one  of  adl  the 
shares  in  a  corporation  under  a  statute  is  a  dissolution  of  the  corporation 
to  the  extent  that  it  suspends  the  exercise  of  the  rights  under  the  franchise 
until  the  owner  transfers  the  stock  in  good  faith,  so  as  to  maintain  aa 
organization  under  the  statute.  Tlie  Louisville  Gas  Com^mny  purchased 
all  the  stock,  as  we  have  seen,  in  the  electric  light  comixmy  and  is  to-day 
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the  owner  of  all  of  its  stock;  and  in  doing  this  it  purchased  its  franchise, 
plant  and  machinery,  and  consolidated  it  with  its  own,  united  the  offices 
in  one,  removed  the  plant,  and  incorporated  it  with  its  own,  and  the  only 
tnnafer  of  stock  which  it  has  made,  as  far  as  the  record  discloses, 
is  the  Toluntaiy  gratuitous  transfer  of  one  share  of  stock 
each  to  certain  directors  of  its  own  in  order  to  make  them  eligible  as 
directors  in  the  electric  light  company.  Under  the  last  decision  above 
referred  to,  the  electric  light  company  as  a  corporation  i?  dissolved  to  the 
ertent  that  its  power  to  exercise  its  rights  under  its  franchise  is  suspended 
nntil  and  except  the  owner  has  transferred  the  stock  in  good  faith  so  as  to 
wif^in^in  the  organization  under  the  statute.  The  gratuitous  transfer  of 
stock  by  the  gas  company  to  members  of  its  own  directory  in  order  to 
make  them  eligible  as  directors  in  the  electric  light  company,  which 
belongs  to  the  gas  company,  is  manifestly  not  such  a  transfer  of  stock  as 
Judge  Pryor  refeired  to  and  had  in  mind  as  being  necessary  to  maintain 
the  organisation  under  the  statute.  But  even  if  the  organization  of  tho 
electric  light  company  is  maintained  under  the  statute,  then  under  the 
gftatate  enlarging  the  powers  of  the  gas  company  and  enabling  it  to  buy 
the  stock  of  the  electric  light  company  in  order  to  carry  on  its  new  busi- 
ncsBof  manufacturing,  distributing  and  selling  electricity  for  illumination, 
the  undisputed  facts  show  that  the  Louisville  Gas  Company  itself  is  carry- 
ing on  the  business  under  the  statute  referred  to  of  manufacturing,  dis- 
tribating  and  selling  electricity  for  illumination,  and  that  it  is  accomplish- 
ing this  end  by  and  through  the  means  and  agency  of  the  electric  light 
company  which  it  owns.  I  do  not  for  a  moment  consider  or  hold  that  the 
Louisville  Gas  Company  in  purchasing  the  stock  of  the  Louisville  Electric 
Light  Company  in  order  to  use  that  company  and  its  machinery  as  a 
means  to  the  end  of  manufacturing,  distributing  and  selling  electricity 
for  illumination  in  accordance  with  the  power  conferred  upon  it  by  the 
act  referred  to,  has  committed  any  fraud  upon  the  public,  or  is  guilty  in 
the  least  of  any  bad  faith.  It  has  done  nothing  but  what  it  had  the 
statutory  and  moral  right  to  do,  to-wit,  to  buy  the  stock  of  another  com- 
pany in  order  to  enable  it  to  carry  on  the  new  business  of  manufacturing, 
distributing  and  selling  electricity  for  illumination  in  the  city  of  Louis- 
▼ine.  As  an  independent  corporation,  solely  responsible  for  its  torts  while 
being  thus  used,  the  electric  light  company  has  no  legal  existence.  It  is 
merged  or  suspended  as  to  its  corporate  existence  by  reason  of  the 
company  owning  it  **  body  and  soul,'*  or  it  is  a  mere  agent  of  the  gas 
company  in  manufacturing,  distributing  and  selling  electricity;  and  if 
those  theoretically  the  servants  or  employes  of  the  electric  light  company 
in  the  line  of  the  general  business  of  the  gas  company  conducted  by  it 
should  commit  a  tort,  the  law  will  hold  the  principal  responsible  accord- 
ing to  the  very  right  and  in  despite  of  the  legal  fiction  of  a  separate  arti- 
tc\aA  existence  of  the  electric  light  company.  The  Louisville  Gas  Com- 
pany, since  it  purchased  and  became  the  owner  of  all  the  stock  of  the 
electric  light  company,  its  plant,  machinery  and  franchise,  since  it  took 
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control  and  management  of  the  same  for  the  purpose  of  manoiaotiiriiif, 
distributing  and  selling  electricity  for  illumination  to  the  citizens  of  Looi^ 
ville,  has  been  held  out  to  and  been  regarded  by  the  pablio  to  be,  as  indeed 
it  is  in  fact,  the  principal  and  owner  in  the  manufacture,  distributioii  and 
sale  of  electricity  for  illuminating  purposes  by  the  use  of  the  plant  and 
machinery  which  formerly  belonged  to  the  electric  light  oompany;  and 
the  law  will  hold  it  to  maintain  the  truth  of  the  situatioii«  and  estop  il 
troai  using  the  fictitious  theoretic  existence  of  the  electric  light  oompany 
as  a  shield  and  defense  against  liability  for  the  torts  committed  by 
employes  in  its  business.  See  York  &  Maryland  Line  Bailroad  Co,  t. 
E088  WinanSf  17  Howard,  p.  30. 

From  the  foregoing  it  follows  if  the  electric  light  company's  ooipontt 
existence  ia  suspended,  the  gas  company  is  directly  liable,  if  liability  thert 
be,  for  the  explosion  of  the  boiler  in  question;  if  the  electric  light  oom- 
pany*8  existence  is  not  suspended,  but  it  exists  as  a  corporation,  then  upon 
the  facts  heretofore  stated  at  length,  it  is  and  was  the  agent  for  theLoiui- 
ville  gas  oompany,  which  is  liable  for  its  torts. 


Western  Union  Telegraph  Company,  PlaintiflF  in  Error, 
V.  Edward  McMullen,  Defendant  in  Error. 

New  Jersey  Court  of  Errors  and  Appeals,  Nov.  19, 1895. 

(58  N.  J.  155.) 
Injury  to  lineman  by  shock. 

(Head-note  in  part  by  the  court): 

A  s«*rvant  assumes  the  ordinary  risks  incident  to  his  employment,  and  also 
risks  arising  in  consequence  of  special  features  of  danger  known  to  him, 
or  which  he  could  have  discovered  by  the  exercise  of  reasonable  care,  or 
which  should  have  been  observed  by  one  ordinarily  skilled  in  the  employ* 
ment  in  which  he  engages. 

The  employer  is  bound  to  use  reasonable  care  to  protect  the  servant  from 
unnecessary  risk,  and  is  liable  for  damages  occasioned  to  him  through 
some  latent  danger  of  which  he  should  have  warned  him. 

rhe  above  instructions  held  to  have  been  properly  given  the  jury 
in  an  action  for  damages  for  injuries  to  a  lineman  of  a  telegraph 
company,  by  shock,  in  which  it  appeared  that  the  ordinary  tele- 
graph current  was  insufficient  to  injure  persons  handling  the  wires;  that 
electric  light  wires  were  attached  to  telegraph  poles  near  the  one  where 
plamtiff  was  injured,  so  near  the  telegraph  wires  as  to  be  dangerous,  of 
which  plaintiff,  a  new  employe,  had  no  warning  from  the  oompany;  and 
judgment  for  plaintiff  sustained. 
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Appbal  by  defendant  from  judgment  of  Circuit  Court, 
Essex  county. 

William  P.  Douglass  and  Rush  Taggart^  for  plaintifiF  in 
error. 

8am\iel  Kalisch,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Van  Syckel,  J. :  In  June,  1893,  McMuUen,  who  was 
plaintiff  below,  was  in  the  employment  of  the  Western 
Union  Telegraph  Company,  engaged  in  helping  to  set 
poles,  string  wires,  put  up  cross  arms,  and  connect  wires. 
While  in  the  performance  of  his  duty,  and  as  he  was 
about  to  attach  a  new  wire,  he  received  such  a  strong  cur- 
rent of  electricity  from  the  Western  Union  wire  that  he 
was  knocked  insensible,  and  received  most  painful 
injuries. 

The  writ  of  error  in  this  case  is  prosecuted  to  review 
the  judgment  recovered  by  McMulIen  below  in  compensa- 
tion for  the  injuries  received  by  him. 

The  pole  upon  which  McMuUen  was  working  at  the 
time  he  was  injured  was  the  property  of  the  telegraph 
company  It  appeared  in  the  case  that,  in  the  ordinary 
use  of  the  telegraph  wires,  the  current  of  electricity  was 
not  sufficient  to  do  injury  to  the  person  handling  the 
wires. 

It  further  appeared  that  in  various  parts  of  Jersey  City, 
and  not  far  from  where  McMullen  was  injured,  there  were 
poles  of  the  telegraph  company  to  which  were  attached 
electric  light  wires,  heavily  and  dangerously  charged  with 
electricity,  and  that  such  electric  light  wires  were  in  such 
close  proximity  to  the  wires  of  the  telegraph  company  as 
to  be  dangerous,  but  no  electric  light  wire  was  attached  to 
the  pole  on  which  McMullen  was  injured.  He  had  been 
in  the  employ  of  the  company  but  one  month  and  five  days 
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whoD  he  was  iDjured,  and  had  never  worked  in  Jersey 
City  before. 

It  did  not  appear  that  the  company  gave  any  warning  to 
McMullen  of  the  danger  in  stringing  its  wires  by  reason  of 
their  close  proximity  to  electric  light  wires  at  other 
points. 

The  trial  court  charged  the  jury  that  McMullen,  when 
he  entered  the  service  of  the  company,  assumed  the  ordi- 
nary   risks    incident    to  the  employment,    and  he  also 
assumed  risks  arising  in  consequence  of  special  features  of 
danger  known  to  him,  or  which  he  could  have  discovered 
by  the  exercise  of  reasonable  care.     He  left  it  to  the  jury 
to  say  whether  the  placing  of  electric  light  wires  upon 
some  of  the  poles  of  the  company,  near  to  the  telegraph 
wires,  was  a  special  feature  of  danger  known  to  McMullen, 
or  which  should  have  been  observed  by  one  ordinarily 
skilled  in  the  employment  in  which  he  was  engaged.     If 
the  jury  found  in  favor  of  McMullen  upon  these  ques- 
tions, then  it  was  instructed  to  inquire  whether  the  com- 
pany had  been  guilty  of  actionable  negligence.     On  this 
part  of  the  case  the  jury  was  instructed  that  the  duty 
imposed  on  the  company  by  the  contract  of  hiring  was  not 
to  subject  McMullen,  without  his  knowledge  or  consent, 
to  risks  not  assumed  by  him ;  that  an  employer  contracts 
with  his  employe  to  use  reasonable  care  to  protect  him 
from  unnecessary  risks,  and  is  responsible  to  the  employe 
for  damages  resulting  to  him  by  reason  of  the  want  of 
such  care.     The  jury  was  directed  to  charge  the  company 
with  negligence  if  it  found  that  McMullen  was  injured 
through  some  latent  danger,  of  which  he  should  have  been 
warned,  and  that  the  injury  resulted  from  the  fact  that 
the  electric  light  wires  placed  on  the  poles  of  the  company 
were  the  proximate  cause  of  the  injury. 

All  these    instructions    are    in    accordance    with    the 
established  rule  in  this  State.    Foley  v.  Jersey  City  Electric 
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Light  Co.,  25  Vroom.  411  ;  Newman  v.  Fowler,  8  id.  89  ; 
SUamship  Company  v.  Ingebregsten,  28  id.  400. 

Upon  each  and  every  of  the  controlling  questions  in  the 
case  there  was  sufficient  evidence  to  go  to  the  jury,  and, 
therefore,  there  is  no  error  in  law  in  the  trial  below.  The 
judgment  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Oarrison,  Gummerb,  Lippincott,  Ludlow,  Van  SyckbLi 
BooART,  Brown,  Sims,  Smith,  Talman,  12. 

For  reversal — None. 


Note— See  note  to  Lundquist  t.  Duluth  St.  By,  Co,,  post. 


Nbttis  M.  Stillman,  as  Adm'x,  etc.,  op  Arthur  B. 
Stillman,  Deceased,  Appellant,  v.  Brush  Electric 
Light  Company  of  Rochester,  Respondent. 

£^  York  Supreme  Court,  General  Tern,  Fifth  Dept,  Dec.,  1895, 

(92  Hun,  604.) 

IlUUBY  BY  SHOCK  TO  EHPLOTB  OF  ELECTRIO  LIGHT  COMPANT  —  BiLL  OF 

PARTICULARS. 

In  sn  action  brought  by  the  administratrix  of  a  person  employed  as  a 
trimmer  of  lamps  by  an  electric  light  company,  to  recover  damages  for 
his  death  by  electric  shock  alleged  to  have  been  caused  by  defendant's 
negligence,  first,  in  failing  to  employ  certain  improved  appliances  in 
general  use  and  necessary  for  the  safety  of  electric  lamp  trimmers  ;  and 
■eoond,  in  the  respect  that  the  lamp  was  defectively  constructed  and  neg- 
ligently maintained — Tield,  that  the  plaintiff  was  properly  required  to 
furnish  a  bill  of  particulars  as  to  the  first  branch,  but  not  as  to  the 
second,  which  was  peculiarly  within  the  knowledge  of  defendant. 

Appeal  by  plaintiff  from  order  of  Special  Term,  direct- 
ing plaintiff  to  furnish  a  bill  of  particulars. 
Facts  stated  in  opinion. 
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Peter  H.  Van  Auken,  for  the  appellant. 

Oeorge  F.  Yeoman,  for  the  respondent. 

Ward,  J. :  The  plaintiff  in  her  complaint  alleges  that  on 
March  10,  1893,  the  defendant  was  the  owner  of  certain 
real  estate,  buildings,  machines,  dynamos,  wires  and 
other  appliances  used  in  the  generation  and  supplying  of 
electricity  for  the  city  of  Rochester;  that  the  defendant 
negligently  maintained  as  a  part  of  its  said  plant  for  elec- 
tric lighting  purposes  a  certain  lamp  in  the  store  of  Gar- 
son,  Myer  &  Co.  of  an  imperfect  and  obsolete  design  and 
construction,  and  which  did  not  have  thereon  certain 
improved  appliances  and  attachments,  which  at  said  date, 
and  long  prior  thereto,  were  and  had  been  in  general  use 
in  other  cities  in  this  country,  and  which  were  necessary 
at  all  times  therein  mentioned  for  the  safety  of  persons 
who,  in  the  exercise  of  reasonable  and  ordinary  care,  had 
occasion  to  handle  said  lamp  and  to  repair  and  trim  the 
same;  that  defendant  negligently  maintained  said  lamp 
with  a  defective  switch  and  other  wires  defectively  con- 
structed, and  in  close  proximity  to  certain  gas  jets  and 
lines  of  metal  pipe  without  having  in,  upon  and  around 
said  lamp  and  its  connecting  line  of  wire  adequate  and 
proper  insulation  and  protection;  that  the  defendant  neg- 
ligently maintained  upon  its  said  line  of  wire  and  circuit 
connected  with  said  lamp  in  the  store  of  Garson,  Myer  & 
Co.  a  large  number  of  arc  lamps  for  electric  lighting  pur- 
poses which  require  the  transmission  of  an  electric 
current  of  great  strength  and  intensity  and  dangerous  to 
human  life;  that  the  defendant  at  all  times  therein  men- 
tioned negligently  maintained  the  same  without  providing 
wire  properly  insulated  for  the  transmission  of  said  cur- 
rent, and  negligently  maintained  said  line  and  transmitted 
said  current  of  electricity  over  a  wire,  the  insulating 
covering  of  which  was  old,  worn,  torn  and  imperfect  and 
useless  for  the  purpose  of  insulation.     The  complaint  also 
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charged  the  defendant  with  negligence  in  not  inspecting 
the  lines  of  wire  in  question  to  see  whether  they  were 
properly  insulated  or  whether  the  current  upon  said  line 
had  become  grounded. 

The  complaint  further  alleged  that  on  the  day  aforesaid 
the  plaintiflf's  intestate,  Arthur  B.  Stillman,  who  was 
employed  by  the  defendant  as  a  trimmer  of  lamps,  in  pre- 
paring and  trimming  a  defective  lamp  in  the  store  of 
Oarson,  Myer  &  Co.  in  the|proper  discharge  of  his  duties, 
was  killed  by  a  current  of  electricity  without  fault  on  his 
part  and  by  reason  of  the  negligence  of  the  defendant 
aforesaid,  and  the  plaintiff  brings  this  action  to  recover 
damages  for  such  killing. 

The  Special  Term,  upon  the  application  of  the  defend- 
ant, ordered  the  plaintiff  to  deliver  to  the  defendant's 
attorneys  **a  bill  of  particulars  of  the  plaintiff's  claim, 
duly  verified,  stating  what  improved  appliances  and 
attachments  in  general  use  at  the  date  of  the  death  of  the 
said  Arthur  B.  Stillman,  referred  to  in  the  complaint, 
were  not  upon  the  lamp  in  the  store  of  Myer,''Qarson  & 
Company,  referred  to  therein,  and  in  what  respect  said 
lamp  was  negligently  maintained,  and  in  what  respect  the 
said  lamp  was  defectively  constructed,  and  where  the 
ground  upon  the  circuit  upon  said  line  mentioned  in  the 
complaint  was  located,  or  in  what  manner  it  was  related 
to  the  death  of  said  Stillman,  and  that  the  plaintiff  be  pre- 
cluded from  giving  any  evidence  in  respect  to  such  matters 
upon  the  trial  other  than  as  specified  in  said  bill  of 
particulars.'' 

The  appeal  from  this  order  brings  the  question  before 
us.  The  complaint  and  the  answer  of  the  defendant  (which 
denied  its  negligence  and  its  liability),  and  the  affidavit  of 
George  W.  Archer,  the  president  of  the  defendant,  in  which 
he  alleged  that  the  defendant  was  ignorant  of  the  negli- 
gence complained  of,  and  of  the  defects  complained  of,  and 
their  character,  and  had  no  knowledge  of  what  improved 
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appliances  or  attachments  were  not  upon  the  lamp,  or  of 
any  ground  upon  said  circuit  or  line  at  said  time,  were 
the  papers  upon  which  the  defendant  moved  for  the  order 
stated.  These  were  met  on  behalf  of  the  piainti£F  with 
the  affidavit  of  William  A.  Breese,  a  practical  electrician 
who  was  familiar  with  the  machinery  and  system  of  the 
defendant,  in  which  he  stated  that  the  defendant  was  able 
to  detect  any  grounds  by  simple  tests  well  known  to  elec- 
tricians and  to  determine  within  a  short  distance  the  loca- 
tion of  said  grounds,  and  that  after  determining  by  tests 
the  presence  of  a  ground  and  its  approximate  location,  it 
required  but  a  short  time  to  locate  the  exact  point  of  a 
ground  by  sending  men  over  the  circuit;  also,  with  the 
plaintiff's  affidavit,  in  which  she  stated  positively  that  she 
was  unable  to  give  any  further  particulars  in  regard  to  the 
cause  of  the  accident  by  which  her  husband  met  his  death, 
and  the  particular  acts  of  negligence  of  the  defendant  in 
relation  thereto,  than  her  complaint  stated;  and  she  made 
a  part  of  her  affidavit  the  testimony  taken  upon  a  coroner's 
inquest  hold  upon  the  body  of  her  husband  to  ascertain 
the  cause  of  his  death,  on  which  the  foreman  of  the  defend- 
ant was  called  as  a  witness,  and  claimed  that  his  evidence 
indicated  such  a  knowledge  of  the  situation  and  circum- 
stances causing  the  death  as  would  show  that  the 
defendant  should  know  the  facts  sought  to  be  obtained  by 
the  bill  of  particulars,  and  the  appellant's  contention  here 
is  that  she  should  not  be  required  to  furnish  any  of  the 
particulars  required  by  the  order. 

We  are  of  the  opinion  that  the  first  branch  of  the  order, 
requiring  the  plaintiff  to  state  what  improved  appliances 
and  attachments  were  in  general  use  at  the  time  of  the 
death  of  the  intestate,  that  were  not  upon  the  lamp  in 
quostion,  should  be  sustained.  If  the  plaintiflF  had  in 
mind  or  could  ascertain  any  such  improvements  of  which 
the  defendant  claims  to  be  ignorant,  it  is  proper  that  she 
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should  state  them  so  that  the  aefendant  may  be  apprised 
of  the  particular  improvements  claimed. 

As  to  the  other  branch  of  the  order,  requiring  specifica- 
tions as  to  wherein  the  negligence  of  the  defendant 
consisted  with  regard  to  the  lamp  in  question  and  its 
connection,  there  is  more  difficulty. 

The  defendant  cites,  as  sustaining  its  contention  in  this 
regard,  O'Hara  v.  Ehrich,  19  Civ.  Pro.  Rep,  72,  where 
the  General  Term  of  the  Superior  Court  of  New  York  held 
that  the  plaintiff  should  give  the  particulars  of  the  negli- 
gence of  the  defendant  under  the  general  statement  in  the 
complaint  that  the  injury  was  caused  by  the  negligent  and 
improper  construction,  management  and  operation  of  an 
elevator;  and  the  case  of  Laheyv.  Kortright,  13  Civ.  Pro. 
Rep.  352»  where  the  same  court  held  that  in  an  action  to 
recover  damages,  for  an  alleged  defect  in  the  title  to 
premises  sold,  the  court  required  a  bill  of  particulars 
showing  wherein  the  title  was  defective,  and  citing  also 
Keaims  v.  Coney  Island  &  B.  R.  Co.,  1  N.  Y.  Supp.  906, 
where  a  driver  of  one  of  defendant's  cars  alleged  that  he 
was  injured  through  the  defendant's  negligence  by  being 
thrown  from  a  car  which  was  ''out  of  repair  and  in  an  un- 
safe condition,"  and  the  complaint  specified  in  what 
respect  the  car  was  out  of  repair  and  unsafe  to  a  certain 
extent.  The  court  held  that  if  the  plaintiff  sought  to 
prove  particulars  not  alleged  under  his  general  allegation 
of  negligence,  he  must  give  as  to  such  a  bill  of  particulars. 

In  McCarthy  v.  Lehigh  Valley  R.  R.  Company,  27  N.  Y. 
Supp.  295,  also  cited  by  the  defendant,  the  Special  Term 
of  the  Superior  Court  of  Buffalo,  in  an  action  for  wrong- 
fully causing  the  death  of  one  of  the  defendant's 
employes,  a  brakeman,  in  which  the  complaint  alleged  the 
ground  of  action  in  a  very  general  statement  that  defend- 
ant negligently  operated  its  trains  of  cars  through  incompe- 
tent servants  and  under  insufficient  rules  and  with  unsafe 
appliances  and  over  defective  tracks,  held  that  the  plaint- 
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iff  should  give  particulars  as  to  the  train  on  which  the 
deceased  was  (killed,  when  killed,  where  the  track  was 
defective,  what  rules  were  insufficient  and  in  what  respect 
the  defendant  was  negligent  in  operating  its  train. 

It  will  be  seen  that  these  cases  are  based  substantially 
upon  bald  allegations  of  negligence  without  specifications 
as  to  the  particular  negligence  of  the  defendant,  and  in 
cases  where  the  plaintiff  ivould  be  expected  to  know  or 
upon  reasonable  inquiry  could  ascertain  the  particulars. 

In  the  case  before  us  the  plaintiff,  in  her  complaint, 
has  been  much  more  specific  and  has  amplified  her  general 
charge  of  negligence  with  several  important  particulars; 
further  than  that  she  is  unable  to  go,  and  insists  that  the 
defendant  is  much  better  able  to  state  the  facts  sought  by 
the  bill  of  particulars  from  its  knowledge  of  the  situation 
than  she  possibly  can  be.  The  plaintiff's  claim  is  that 
the  deceased  met  with  his  death  from  the  use  by  the 
defendant  of  that  wonderful  and  mysterious  power  which 
in  the  last  few  years  has  been  utilized  and  harnessed  in, 
to  the  uses  of  business  and  the  purposes  of  society.  To 
one  inexperienced  in  the  manner  of  making  this  force 
available  it  is  like  a  sealed  book,  and  only  those  who  have 
made  a  business  of  studying  and  using  electricity  can 
understand  its  operations  or  its  dangers.  It  seems  absurd 
then  for  the  defendant,  who  is  so  much  better  equipped 
and  better  informed  on  the  subject,  to  require  this  infor- 
mation from  the  plaintiff. 

In  Donohue  v.  Meares,  19  N.  Y.  Supp.  585,  where  an 
administrator  sought  to  recover  damages  for  the  death  of 
his  intestate,  who  was  burned  to  death  while  engaged  as 
an  employe  in  the  defendant's  hotel,  and  the  only  allega- 
tion of  negligence  consisted  in  this:  that  the  defendants 
did  not  provide  a  reasonably  suitable  or  safe  place  for  the 
deceased  to  sleep  in  and  the  **want  of  care  of  said  defend- 
ants  ...  in  failing  to  provide  reasonably  safe  means 
of  egress  in  case  of  fire  or  accident  in  and  about  said 
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buildings  and  premises/'  the  defendants  moved  for  a 
bill  of  particulars  as  to  these  general  allegations,  which 
was  denied,  and  Judge  O'Bribn,  in  speaking  for  the  court 
(General  Term  of  the  First  Department),  said:  ** While 
the  power  of  the  court  to  order  bills  of  particulars  extends 
to  all  descriptions  of  actions,  we  think  that  caution  should 
be  exercised  in  requiring  bills  of  particulars  in  actions  for 
negligence,  and  particularly  where  the  action  is  brought, 
not  by  the  person  injured,  but,  as  here,  by  one  claiming  in  a 
representative  eapctcity.  Where  the  negligence  alleged 
results  in  death  and  the  action  is  brought  by  an  admini- 
strator, the  latter  ordinarily  is  obliged  to  obtain  his  evi- 
dence and  facts  from  sources  other  than  his  own  personal 
knowledge,  and  a  defendant  is  ordinarily  in  possession  of 
facts  bearing  upon  the  cause  of  death  charged  through  his 
negligence.  No  rule  can  be  formulated  with  respect  to 
any  class  of  cases,  much  less  with  respect  to  actions  of 
negligence,  as  to  when  a  bill  of  particulars  will  be  required, 
it  being  necessary  to  determine  upon  the  facts  presented 
upon  the  application  in  each  case  whether  it  should  be 
granted  or  denied/' 

We  adopt  these  views  and  they  seem  exceedingly  appro- 
priate to  the  case  at  bar. 

We  have  reached  the  conclusion  that  the  order  of  the 
Special  Term  should  be  modified  so  as  only  to  require  the 
plaintiff  to  deliver  to  the  attorneys  for  the  defendant  within 
twenty  days  from  the  service  of  this  modified  order  and  a 
notice  of  its'entry,  a  bill  of  particulars,  duly  verified,  stating 
what  approved  appliances  and  attachments  in  general  use 
at  the  date  of  the  death  of  Arthur  B.  Stillman  were  not 
upon  the  lamp  in  the  store  of  Garson,  Myer  &  Co.,  referred 
to  in  the  complaint  herein,  and  that  the  other  portion  of 
the  order  of  the  Special  Term  be  reversed,  but  without 
costs  of  this  appeal  to  either  party. 

Lewis  and  Bradley,  JJ.,  concurred. 

Order  modified  so  as  to  require  bill  of  particulars  of 
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what  approved  appliances  wore  in  use  at  the  death  of  the 
intestate^  and  in  other  respects  the  order  affirmed,  without 
costs. 


NoTB— See  note  to  Lundguist  v.  Dvlutk  St.  Ry.  Co,,  post. 


Hugh  A.  McAdam  v.  Central  Railway  and  Elbctrio 

Company. 

lonnecticui  Supreme  Court  of  Errors,  March  i6, 1896. 

(67  Ck>nn.  445.) 
Ditty  of  electric  company  to  employes. 

When  the  Legislature  authorizes  a  corporation  to  use  an  asenoy  of  great 
danger  to  life,  as  electricity,  and  to  use  an  uninsulated  trolley  wire, 
which  is  capable  of  communicating  its  deadly  quality  to  any  wire  or 
conductor  of  electricity  that  may  come  in  contact  with  it,  the  law 
implies  a  duty  of  using  a  very  high  degree  of  care  in  the  construction 
and  operation  of  the  appliances  for  the  use  of  that  agenoy,  and  holds  it 
accountable  for  injury  to  any  person  due  to  the  neglect  of  that  duty, 
whether  the  person  injured  be  its  employe  or  not. 

Accordingly  held,  that  defendant  was  properly  held  liable  for  injury  to  its 
lineman,  due  to  shock  communicated  to  him  from  a  trolley  wire  by  an 
uninsulated  span  wire. 

Hdd,  also,  that  the  question  of  contributory  negligence  was  properly  sub- 
mitted to  the  jury. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Hartford  county.     Facts  stated  in  opinion. 

Frank  L.  Ilungerford,  for  appellant  (defendant). 

John  P.  Healy  and  Frank  E.  Healy,  for  appellee  (plaint- 
IflF). 

Hamersley,  J. :  The  defendant  corporation  maintained 
In  the  city  of  New  Britain  an  electrical  plant,  with  two 
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•eparate   branches,  one   for  operating  an   electric  street 
railway  under  the  overhead  trolley  plan,  and  the  other 
tor  furnishing  electric  lights.     The  plaintiff  was  a  lineman 
employed  in  the  electric  light  department.     It  was  a  part 
of  bis  duty,  when  specially  directed,  to  make  some  changes 
11  the  lines  of  the  railway  department.     He  had    been 
specially  directed  to   ascend  a  pole  used   in   connection 
with  the   railway^  for  the  purpose  of   removing   a  tele- 
phone wire  fastened  to  the  top  of  the  pole,  and  used  by 
the  defendant.     Attached  to   this  pole  were   span  wires 
aod  support  wires  belonging  to  the  railway  plant.      The 
span  wires  passed  over  the  main  trolley  wire,  and  might 
become  dangerous  by  contact  with  that  wire,  unless  pro- 
tected by  artificial  insulation.     In  the  construction  of  the 
railway  the  wires  were  so  arranged  that  occasional  con- 
tact between  the  span  wires  and  the  trolley  wire  was  likely 
tooccor.    The  span  wires  were  understood  to  be  insulated 
from  the  main  trolley  wire  by  proper  artificial  insulation. 
Pursuant  to  his  directions,  the  plaintiff  ascended  the  pole 
bj  a  ladder  to  the  height  of  about  sixteen  feet,  with  the 
izpectation  of  climbing  from  that  point  to  the  top  of  the 
pole.    Before  leaving  the  ladder,  and  for  the  purpose  of 
iteadying  himself  as  he  was  about  to  ascend,  he  took  hold 
with  his  left  hand  of  an  eyebolt  connected  with  a  support 
wire    which  ran  from  the  pole  to  the  next   pole,     and 
reached  his  right  hand  to  take  hold  of  an  eyebolt  to  which 
was  fastened  a  span  wire.     The  suppo  )  wire  in  some  way 
made    a  ground   connection.     The    span  wire    was    not 
insulated,  and  was  in  contact  with  the  trolley  wire  charged 
for  use  for  railway  purposes.     As  his  right  hand  touched 
the  eyebolt,  he  received  a  severe  shock,  which  caused  him 
to  fall  to  the  ground,  whereby  he  was  injured.     Several 
days  prior  to  the  accident  the  defendant  had  its  attention 
called  to  a  dangerous  condition  of  the  wires  at  this  point, 
and  it  made  no  effort  to  discover  the  cause. 
The  court  below  found  that  the  defendant  was  guilty  of 
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gross  negligence,  and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  and  gave  judgment  for  the  plaint- 
iff to  recover  substantial  damages. 

The  reasons  of  appeal  seem  to  be  a  summary  of  the 
defendant's  argument  upon  the  trial,  and  apparently  the 
errors  mainly  relied  on  are  the  alleged  erroneous  concla- 
sions  reached  by  the  court  upon  questions  of  fact.  In  its 
brief,  however,  the  defendant  claims  that,  in  finding  gross 
negligence  in  the  construction  of  the  defendant's  wires, 
the  court  erred  in  measuring  the  legal  duty  of  the  defend- 
ant by  an  erroneous  standard.  The  trolley  wire,  as 
used  by  the  defendant,  is  charged  with  an  agency 
of  exceeding  danger  to  life,  and  is  capable  of  communi- 
cating such  deadly  quality  to  any  wire  or  conductor  of 
electricity  that  may  come  in  contact  with  it.  When  the 
Legislature  authorizes  a  corporation  to  use  such  an  agency 
in  the  public  streets,  the  law  implies  a  duty  of  using  a 
very  high  degree  of  care  in  the  construction  and  operation 
of  the  appliances  for  the  use  of  that  agency,  requiring  the 
corporation  to  employ  every  reasonable  precaution  known 
to  those  possessed  of  the  knowledge  and  skill  requisite  for 
the  safe  treatment  of  such  an  agency,  for  providing  against 
all  dangers  incident  to  its  use,  and  holds  it  accountable  for 
the  injury  to  any  person  due  to  the  negligence  of  that 
duty,  whether  the  person  injured  is  or  is  not  one  of  its 
own  employes.  This  standard  of  duty  was  correctly 
applied  to  the  facts  as  found  by  the  court  below.  The 
method  of  construction  in  connection  with  the  failure  to 
insulate  the  span  wire  was  a  violation  of  the  duty  imposed 
on  the  defendant  by  law. 

The  defendant  also  claims  in  its  brief  that  the  court  did 
not  hold  the  plaintiff  up  to  the  degree  of  care  fixed  by  law 
for  persons  engaged  in  hazardous  undertakings.  In  so 
far  as  this  claim  implies  that  the  court,  while  applying 
the  legal  standard  of  care  for  persons  engaged  in  dangerous 
undertakings,  erred  in  its  finding,  from  all  the  circum- 
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ffioces  of  this  case,  that  the  plaintiff  in  fact  did  not 
neglect  to  use  such  care,  it  does  not  present  a  question 
which  this  court  should  review;  and,  if  it  were  open  to 
miew,  the  facts  as  detailed  in  the  record,  would  compel 
08  to  reach  the  same  conclusion ;  in  so  far  as  the  claim 
implies  that  the  court  did  not  recognize  nor  apply  to  the 
liets  as  found  the^egal  standard  of  care,  it  is  not  consis- 
tent with  the  record — the  court  made  no  ruling  adverse  to 
the  defendant  in  respect  to  the  standard  of  care  required 
bylaw. 

The  finding  gives  a  minute  and  clear  recital  of  the  cir- 

comstances  of  the  accident.     The  conclusion  of  the  court 

that  the  defendant  was  guilty  of  negligence  was  demanded 

by  its  plain  violation  of  a  legal  duty;  and  the  finding 

ibows  that  the  conclusion  that  the  plaintiff  was  not  guilty 

of  contributory    negligence    was  an    inference  from  the 

special  facts  and  circumstances  peculiar  to  this  case  as 

foQDd  by  the  court  from   the  evidence,  and  it  does  not 

Appear  from  the  finding,  and  is  not  assigned  as  error  in 

tbe reasons  of  appeal,  that  in  drawing  such  inference  the 

conrt  violated  any  rule  or  principle  of  law  applicable  to 

the  facts  as  found.     Such  a  conclusion  cannot  be  reviewed 

in  error;  discussion  of  this  point  is  barred  by  many  recent 

decisions  of  this  court. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred 


Non— See  note  to  Lundquut  v.  Duluth  8t  By.  Co,,  past. 
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Lincoln  Street  Railway  Company  v.  Charles  R.  Cox. 

Nebraska  Supreme  Court,  June  3, 1896. 

(48  Neb.  807.) 

Electric  street  railway— Defectivb  appliances— Injury  to  ihflotb 

BY  SHOCK. 

In  an  action  for  damages  for  injuries  by  burning  and  shook,  oauaed  to  an 
employe  of  an  electric  street  railway  by  contact  with  fire  alarm  tele- 
graph wire  which  had  fallen  upon  a  trolley  wire  and  become  charged 
therefrom,  held,  that  instructions  to  a  jury  were  erroneous,  in  that  they 
taugh  t  that  the  verdict  must  depend  upon  the  fact  of  danger  in  the 
manner  in  which  the  trolley  wires  were  constructed  and  maintained, 
rather  than  upon  negligence  of  the  company  in  so  oonstructing  and 
maintaining  them. 

Duty  of  master  to  servant,  with  respect  to  defective  appliances,  stated. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Lancaster  county.     Facts  stated  in  opinion. 

William  G.  Clark,  for  plaintiff  in  error. 

Lamb,  Adams  &  Scott,  contra. 

Irvine,  C.  :  Cox,  a  minor,  by  his  next  friend,  brought 
this  action  against  the  Liacoln  Street  Railway  Company 
to  recover  for  personal  injuries  sustained  by  him  while  in 
the  employ  of  the  railway  company.  He  recovered  a 
judgment  for  $800.  Cox  was  employed  in  driving  a  team 
which  drew  what  is  called  a  ** tower  wagon/'  being  a 
wagon  bearing  a  scaffold  used  for  the  purpose  of  repairing 
the  trolley  wires  by  means  of  which  the  defendant's  electric 
railway  was  operated.  At  a  point  near  the  intersection  o£ 
Seventeenth  and  South  streets,  a  fire  alarm  wire  passed 
above  the  trolley  wire,  crossing  it  at  an  angle  of  forty- 
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five  degrees,  and  placed  about  fourteen  inches  above  the 

trolley  wire  at  the  point  of  crossing.    The  evidence  tends  to 

show  that  the  fire  alarm  wire  was  so  located  before  the 

trolley  wire  was  erected.     Three  co-employes  of  Cox  were 

engaged  in  repairing  the  wires.     In  some  manner,  while 

their  work  was  progressing,  the  fire  alarm  wire  fell  across 

the  trolley  wire,  and  thence  to  the  ground,  where  it  came 

in  contact  with  Cox,  injuring  him  by  burning  and  electric 

shock.     The  negligence  alleged  in  the  petition  was  in  the 

construction  of  the  trolley  wire  in  dangerotis  proximity  to 

the  fire  alarm  wire,  and  in  permitting  them   to  come  in 

contact.     On   the  latter    branch    of    the    case,  the  court 

instructed  the  jury  that,  if  the  contact  was  brought  about 

by  the  negligence  of  any  of  Cox's  companions  in  the  work, 

there  could  be  no  recovery,  as  these  men  were  his  fellow 

servants.     This  feature  was  therefore  eliminated  from  the 

case  and  the  verdict  must  have  been  based  upon  the  con- 

Btruction  and  maintenance  of  the  trolley  wire  dangerously 

near  the  fire  alarm  wire.     On   this  branch  of  the  case  the 

court  gave  the  following  instructions: 

*'(8)  If  you  find,  from  the  evidence,  that,  at  the  point 
where  the  alleged  injury  occurred,  there  had  been  erected 
across  the  street  a  fire  alarm  wire,  and  that,  after  said  fire 
alarm  wire  had  been  erected,  a  trolley  wire  was  erected 
along  said  street  at  said  point,  and  thereafter  the  defend- 
ant took  possession  of  said  trolley  wire,  and  when  the 
defendant  so  took  possession  of  said  trolley  wire  it  was  in 
such  close  proximity  to  said  alarm  wire  as  that  the  said 
two  wires  were  liable  to  come  or  be  thrown  together,  or  in 
contact  with  each  other,  and  while  said  defendant  was  in 
possession  of  said  trolley  wire  it  was  charged  with  electri- 
city, and  the  defendant  so  used  and  operated  the  same  so 
charged,  and  negligently  or  carelessly  permitted  or  caused 
the  said  two  wires  thus  charged  with  electricity  to  come 

in  contact  with  each  other,  and  thereby  one  of  them  was 
VOL.  VI— 23. 
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burned  in  two,  and  fell  to  the  ground,  and  without  the  fault 
of  plaintiff  struck  him,  and  injured  him,  then  the  defendant 
would  be  liable  for  such  injury/' 

**(10)  It  is  the  duty  of  a  party  or  corporation  maintain- 
ing and  operating  an  electric  railway  to  see  that  its  trolley 
wire  is  reasonably  safe  and  sound,  and  of  sufficient 
distance  from  other  electric  wires  as  that  the  use  to  which 
said  party  or  corporation  puts  it  will  not  endanger  the 
lives  of  persons  generally,  or  the  servants  of  the  party  or 
corporation  so  operating  it. 

''(11)  If  you  find,  from  the  evidence,  that,  at  or  near 
the  point  where  the  accident  occurred,  the  fire  alarm 
wire .  had  been  erected  before  the  trolley  wire,  and  the 
trolley  wire  was,  when  erected,  placed  in  such  close 
proximity  to  the  fire  alarm  wire  as  to  be  dangerous,  and 
you  also  find  that,  at  the  time  of  the  injury  to  plaintiff,  the 
employes  of  the  defendant  were  at  work  about  the  wire 
near  said  point,  and  were  doing  work  in  the  line  of  their 
duty  as  such  employes,  and  were  doing  such  work  in  the 
only  way  it  could  be  done,  and  by  doing  said  work  said 
wires  were  brought  or  came  in  contact  with  each  other, 
and  without  fault  or  negligence  of  the  plaintiff,  caused  the 
injury  complained  of,  then  defendant   would  be  liable.*' 

In  giving  these  instructions,  especially  as  they  were  not 
accompanied  by  any  instruction  stating  to  the  jury  the 
rule  of  care  devolving  upon  the  defendant,  we  think  the 
court  erred. 

The  effect  of  these  instructions  upon  the  minds  of  the 
jury  must  have  been  to  make  their  verdict  depend  upon 
the  fact  of  danger  in  the  manner  in  which  the  wires  were 
constructed  and  maintained,  and  not  upon  negligence  on 
the  part  of  the  railway  company  in  so  maintaining  and 
constructing  them.  The  accident  undoubtedly  happened, 
and  the  jury  found  that  it  was  not  due  to  the  negligence 
of  the  men  at  work  about  the  wires.  The  fact  of  the  acci- 
dent,  therefore,  established  the  fact  of  danger;  and   the 
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instructions  were  equivalent  to  telling  the  jury  that  a  ver- 
dict might  be  based  upon   the  fact  of  the  injury,  without 
proof  of  negligence.     This  was   erroneous.     Missouri  P. 
R.  Co.    V.   Lewis,    24  Neb.   848;    Chicago,  B.    &  Q.    B. 
Co,  V.  Howard,  45  Neb.  570.     We  recognize  the  fact  that 
there  appears  in  the  instructions  we  have  quoted  some 
language  seeming  to  qualify  this  statement.    For  instance, 
in  the  eighth  instruction,  it  seems  to  have  been  stated  that 
there  must  be  a  finding  that  the  defendant  negligently  and 
carelessly   permitted  or  caused    the    wires    to    come    in 
contact.     But  these  adverbs  refer  to  the  conduct  of  the 
company  or  its  servants  in  handling  the  wires,   and  are 
not  used  in  connection  with  those  parts  of  the  instruction 
which  relate  to  the  erection  and  maintenance  of  the  wires. 
Moreover,   negligence  and   due  care  having  been  nowhere 
defined  in  the  charge,  the  jury  was  left  without  means  of 
properly    applying  the    adverbs.      Again,   in    the    tenth 
instruction,  the  duty  of  the  company  was  stated,  **to  see 
(hat  its  trolley  wire  is  reasonably  safe  and  sound,  and  of 
sufficient  distance  from  other  wires  as   that      ...     it 
will  not  endanger  the  lives  of  persons.''     To  a  legal  mind 
the  word  "reasonably"  might,  perhaps,  imply  the  element 
of  care.     But   we  must  deal  with  the  instructions  in  the 
■ense  in  which  they   would  be   understood  by  the  jury. 
Notwithstanding  these  qualifying  words,  we  think  it  quite 
clear,  as  already  stated,  that  the  instructions  made  the  case 
turn  upon  the  fact  of  danger  and  not  the  fact  of  negligence. 
A  master  does  not  insure  his  servants  against  defective 
appliances.     He  is  not  chargeable  in  all  events  because  the 
appliances  furnished  his  employes  are  defective.     He  is 
liable  only  when  he   has  been  negligent  in  the  matter. 
The  rule  is  that,  as  to  his  servants,  he  is  bound  to  use  such 
care  as  the  circumstances  reasonably  demand  to  see  that 
the  appliances  furnished  are  reasonably  safe  for  use,  and 
that  they  are  afterwards  maintained  in  such  reasonably 
safe  condition.     He  is  not  liable  for  defects  of  which  he  has 
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no  notice,  tmless  the  exercise  of  ordinary  care  would  hare 
resulted  in  notice.     Sioux  City  P.  R.  Ciy.  v.  Finhytoa,  it 
Neb.  678  ;  Missotiri  P.   R.   Co.   v.   Lcivin,   »upTa  ;   Union  P. 
R.  Co.  T.  Brodtrifk,  30  Neb.   735 — all  recognize  this  rule. 
In  Hammond  v.  Johnson,    38  Neb.    244,    it  is   said  thit  l( 
is   the   duty  of  a  master   to   furnish,    for   the    use  o(  iih  i 
servant,   in  the  course  of  hia  employment,  proper  andssfr  J 
appliances  and  instruraents  for  the  perforiuaitce  of  ttu 
Hiirvicea  required;   but  this  language  is  used  in  such  aeon-   | 
iioctiou  that  no  intimation  could  reasonably  be  drawnfroni 
it  that  the  duty  is  abaolute.     On  the  contrary,  it  clearlj 
appears  that  it  is  only  for  negligence  in  failing  to  perfum    I 
the  duty  that  a  liability  exists.     A  peculiar  rule  Ismifi 
in  Lehigh  V.  Omaka  Street  Co.,  36  Neb.  131.     This  is  ai 
follows:     "It  is  a  fundamental  rule  of  law  that  the  mMW 
is  to  furnish  his  servants  with  sucb  appliances  for  bis  trork 
as  are  suitable  and  may  be  used  with  safety,  and,  if  tlw 
servant  is  injured  by  reason  of  defective  appliance  pUud 
in   his  hands  by  the  master  or  bis  agent,  the  master  will 
be  liable,  unless  be  can  cloarl^-  show  that  iip  has  useddiw 
care  in  the  selection  of  the  samf."     It  would  seem,  frotD 
this,  that  the  plaintiff's  ca*e  would  be  ma  le  out  on  proviag 
that  ho  \v!\s  injured   through   a  defect  in  the   machioerf, 
and  that  the  burden  would  then  devolve  upon  the  masur, 
not  only  to  show  by  a  preponderance  of  the  evidence,  but 
to  "clearly  show,"  that  he  bad  used  due  c-\re.      We  do  Ml 
think  that  it  was  the  intention  of  the  writer  of  the  opinion 
to  convey  such  an   impression;   because  everyone  of  tli» 
ten  cases  he  cites  in  support  of  the  rule  is  to  the  effect  thsl 
the  master  is  not  absolutely  responsible  for  defects,  bui 
liable   only  where  he  has  failed  to  exercise  due  care  in  the 
premises,  and  that  the  plaintilf  must  plead  and  prove  such 
want  of  care. 

Reversed  and  remanded. 

Note— See  note  to  Limdquht  v.  Duluth  St.  Rij.  Co. ,  post. 
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KDORA  A.  Harroun  and  Albert  0.   Fenn,  as  Adminis- 
trators,  ETC.,    OP  Fred  J.   Harroun,  Deceased,  Re- 
spondents,  V.  The  Brush  Electric  Light  Company, 
Appellant. 

Sod  York  Supreme  Court,  Ap^jtllate  Division,  Fourth  Dcpt. ,  Dec. ,  1896, 

(12  App.  Div.  126.) 
Injury  to  employe  by  electric  shock. 

Ib  action  for  death  of  employe  of  electric  light  company  by  shock  alleged 

to  have  been  due  to  defective  insulation,  facts  field  sufficient  to  war- 

nnt  sabmission  to  jury  of  question  of  defendant's  negligence. 
Ikiloreto  wear  rubber  gloves  while  trimming  electric  lamps  in  day  time, 

Wrf,  DO  evidence  of  contributory  negligence, 
fhjpcr  to  prove  condition  of  insulation  of  electric  wires  three  days  after 

the  accident  in  question,  it  appearing  that  the  condition  was  the  same 

then  as  at  the  time  of  and  before  the  accident, 
^proper  to  show  that  no  accident  had  happened  before  on  the  same  wires 

^'thout  proving  that  their  condition  remained  unchanged. 
"^  degree  of  care  required  of  a  master  to  furnish  his  servant  with  safe 

ippliances  is  measured  by  the  danger  of  the  forces  employed. 

Appeal  bv  defendant  from  judgment  of  Supreme  Court, 
Monroe  county,  entered  upon  the  verdict  of  a  jury,  and 
from  order  denying  motion  for  new  trial  upon  the  minutes. 
Pacts  stated  in  opinion. 

Josfph  ir.  Taylor,  for  the  appellant. 

Charkx  RoCy  for  the  respondents. 

Follett,  J. :  This  action  was  begun  January  7,  1895,  to 
recover  damages  occasioned  by  the  death  of  the  plaintiff's 
Ifliestate,  caused,  it  is  alleged,  by  the  negligence  of  the 
defendant. 

In  1894  the  defendant  was  engaged  in  lighting  by  elec- 
teity  the    streets,    dwellings    and    places  of  business  in 


• 


866  AMERICAN  ELECTRICAL  CASES.      fvoL.  6 

Railway  Co.  v.  Cox. 

no  notice,  unless  the  exercise  of  ordinary  care  would  have 
resulted  in  notice.     Sionz  City  P.  R.  Co.  v.  Finloyson^  16 
Neb.  578  ;  Missouri  P.  R.  Co.  v.  Lewis,  supra  ;  Union  P. 
R.   Co.  V.  Broderick,  30  Neb.   735 — all  recognize  this  ruk. 
In  Hammond  v.  Johmon,   38  Neb.   244,   it  is  said  thut  it 
is  the  duty  of  a  master  to  furnish,   for  the   use  of  hi> 
servant,   in  the  course  of  his  employment,  proper  and  safe 
appliances  and  instruments  for  the  performance  of  the 
services  required;  but  this  language  is  used  in  such  a  con- 
nection that  no  intimation  could  reasonablvbe  drawn  from 
it  that  the  duty  is  absolute.     On  the  contrary,  it  clearly 
appears  that  it  is  only  for  negligence  in  failing  to  perform 
the  duty  that  a  liability  exists.     A  peculiar  rule  is  stated 
in  Lehigh  v.  Omaha  Street   Co.,   36  Neb.  131.     This  is  as 
follows:     *'It  is  a  fundamental  rule  of  law  that  the  master 
is  to  furnish  his  servants  with  such  appliances  for  his  work 
as  are  suitable  and  may  be  used  with  safety,  and,  if  the 
servant  is  injured  by  reason  of  defective  appliances  placed 
in    his  hands  by  the  master  or  his  agent,  the  master  will 
be  liable,  unless  he  can  clearly  show  that  he  has  used  due 
care  in  tlie  solectinn  of  the  same."     It  would  seem,  from 
this,  that  the  plaintiff's  ca^n  would  be  male  out  on  proving 
tbat  lie  w:is  injured   through   a  defect  in  the  machinery, 
and  that  the  burden  would  then  devolve   upon  the  master, 
not  only  to  show  by  a  preponderance  of  the  evidence,  but 
to  '*clearly  show,"  that  he  had  used  due  c^re.     We  do  not 
think  that  it  was  the  intention  of  the  writer  of  the  opinion 
to  convey  such  an   impression;  because  everyone  of  the 
ten  cases  he  cites  in  support  of  the  rule  is  to  the  effect  that 
the  master  is  not  absolutely  responsible  for  defects,    but 
liable   only  where  he  has  failed  to  exercise  due  care  in  the 
premises,  and  that  the  plaintiff  must  plead  and  prove  such 
want  of  care. 

Reversed  and  remanded. 


Note— See  note  to  Lundquist  v.  Duluth  St.  Ry.  Co.,  post. 
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Kedora  a.  Harroun  and  Albert  0.  Fenn,  as  Adminis- 
trators, ETC.,  OP  Fred  J.  Harroun,  Deceased,  Re- 
spondents, V.  The  Brush  Electric  Light  Company, 
Appellant. 

New  York  Supreme  Courts  Apj^jellate  Division,  Fourth  Dept.f  Dec.f  1896, 

(12App.  Div.  126.) 
Injury  to  employe  by  electric  shock. 

In  action  for  death  of  employe  of  electric  light  company  by  shock  alleged 
to  have  been  due  to  defective  insulation,  facts  lield  sufficient  to  war- 
rant submission  to  jury  of  question  of  defendant's  negligence. 

Failure  to  wear  rubber  gloves  while  trimming  electric  lamps  in  day  time, 
heid,  no  evidence  of  contributory  negligence. 

Proper  to  prove  condition  of  insulation  of  electric  wires  three  days  after 
the  accident  in  question,  it  appearing  that  the  condition  was  the  same 
then  as  at  the  time  of  and  before  the  accident. 

Improper  to  show  that  no  accident  had  happened  before  on  the  same  wires 
without  proving  that  their  condition  remained  unchanged. 

The  degree  of  care  required  of  a  master  to  furnish  his  servant  with  safe 
appliances  is  measured  by  the  danger  of  the  forces  employed. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Monroe  county,  entered  upon  the  verdict  of  a  jury,  and 
from  order  denying  motion  for  new  trial  upon  the  minutes. 
Facts  stated  in  opinion. 

JoHph   W.  Taylor,  for  the  appellant. 

Charkfi  Roe,  for  the  respondents. 

Follett,  J. :  This  action  was  begun  January  7,  1895,  to 
recover  damages  occasioned  by  the  death  of  the  plaintiff's 
Intestate,  caused,  it  is  alleged,  by  the  negligence  of  the 
defendant. 

In  1894  the  defendant  was  engaged  in  lighting  by  elec- 
tricity the    streets,    dwellings    and    places  of  business  in 


mioDtea  ; 


!  moming  ( 


September  11,  1894.  while  t 

■tree!  lamp  »t  Wolff  park,  be  was  killml  bj  an  ( 
■hock.     No  per?aa  saw  the  accideat.     This  1 
burning,  was  held  ia  position  bj  a  wire  cable,  called  iM 
gay,  ejcteoding  from  the  lamp  to  the  pole  to  which  il  tf 
secared  by  a  padlock.     To  trim  the  lamp  it  was  t 
tinlock  the  tail  guj  and  lower  the  lamp  part  wsytadil 
ground  eo  that  it  could  be  reached  when  the  trimmernli 
standing  on  a  short  ladder.     This  lamp  was  on  dieiiitCI 
wire  No,  12  for  lighting  the  strata.    On  the  same  arm  ai  i 
pole  was  a  wire  known  as  circuit  No.  IS  for  the  inn*-  J 
mission  of  power,  and  which    is  called  "power  win." 
These  wires  were  from  twelve  to  eighteen  incbee  apBk  f 
The  evening  before  the   accident  a  current  of  eleetriotj 
was  turned  on  to  No.  12  at  seven  o'clock  and  6fiy-fiv» 
minutes,  and  on  the  morning  of  the  accident  it  was  turned 
off  at  five  o'clock  and  five  minutes,  and  on  this  moniing 
the  current  was  turned  on  to  No   IS  at  seven  o'clock,  sni 
the  custom  was  to  turn  it  off  at  midnight.     Between  fivi 
o'clock    and   five   minutes   A.  M.   and   seven  o'clock  ud 
fifty-five  minutes  P.  M.,  No.  12  was,  in  electrical  parlanw,     ' 
"dead,"  and  No.  18  between  seven  A.  M.  and  midnight 
was  "alive." 

The  plaintiff's  intestate  was  found  Iring  on  the  ground 
grasping  the  iron  frame  of  the  lamp  with  his  left  hand, 
which  was  burned  to  the  bone  by  the  current,  whidi 
caused  his  death. 

Whether  the  intestate  took  hold  of  the  frame  of  tbe  lamp 
with  his  left  hand  for  the  purpose  of  trimming  it,  receivvd 
the  shock  and  fell,  carrying  down  the  lamp  and  breaking 
the   tail  guy,    or   whether   the  tail  guy  broke  when   he 
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impted  to  lower  the  lamp  and  be  seized  the  lamp  to 
rent  it  from  falling,  and  so  received  the  shock  and  fell 
the  ground  with  the  lamp,  is  not  known. 
iThe  evidence  establishes,  beyond  doubt,  that  wires  Nos. 
and  18  were  crossed  a  short  distance  from  the  scene  of 
accident,  and  No.  18  was  in  contact  with  the  tin 
of  a  building  on  State  street  where  the  insulation 
Ho.  18  was  worn  oflF,  and  so  **a  ground"  was  formed. 
It  is  conceded  that  the  current  which  killed  the  intestate 
eommunicated  through  the  iron  frame  of  the  lamp. 
was  established  that  if  this  frame  had  been  at  the  time 
iperly  insulated  the  current  could  not  have  been  com- 
licated  to  and  through  it  to  the  intestate.  The  plaint- 
Pjffi  insisted  that  the  lamp  frame  was  defectively  insulated. 
^Ihe  defendant  insisted  that  the  frame  was  properly 
iuiilatedy  but  that  a  sparrow  had  built  a  nest  on  the  lamp 
frame  near  the  wire  communicating  with  the  lamp,  which 
was  saturated  with  moisture  and  formed  a  conductor 
between  the  wire  and  the  frame  of  the  lamp,  and  that  it 
was  the  duty  of  the  intestate  to  keep  the  lamps  free  from 
birds'  nests,  and  that  by  his  failure  to  do  this  he  con- 
tributed by  his  negligence  to  the  accident.  This  issue 
was  sharply  contested  before  the  jury  and  evidence 
given  which  would  support  a  finding  for  or  against  the 
defendant. 

It  was  also  shown  beyond  dispute  that  the  defendant's 
wires  were  carried  through  trees,  with  the  limbs  of  which 
the  wires  were  sometimes  in  contact,  and  that  the  swaying 
of  the  limbs  crossed  the  wires  on  many  occasions.  It  was 
also  shown  that  the  insulation  on  the  wires,  where  they 
passed  through  trees,  was  worn  off  so  that  when  a  dead 
wire  was  in  contact  with  a  live  wire,  and  there  was  a 
ground,  the  el  ^''trical  current  was  communicated  to  the 
dead  one.  It  'svas  also  shown  that  wire  No.  12  had  been 
in  use  for  ten  years  and  wire  No.  18  for  five  or  six  years,  and 
that  weather    proof  insulation  on    such  wires  ceases  to 
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insulate  effectually  after  eiglit  or  ten  years.  It  was  ain> 
ehown  that  the  wires  were  crossed  at  this  place  betveai 
three  and  four  o'clock  in  the  evening  of  the  day  b»ton, 
and  while  in  contact  they  emitted  light,  and  that  the  beat  i 
burned  away  the  insulaiiou.  There  was  considtrftble 
evidence  that  at  different  points,  on  wires  Nos.  12  aad  U,  Jl 
the  insulation  had  from  one  cause  and  another  worn  off  aiJ 
that  the  wires  were  not  efTfCtually  insulated.  I 

An  electrical  engineer,  Mr.  Putiuan,  wlio  esamin^d  thi*  * 
lamp  on  the  14lh  of  September.  ISlt-i,  the  third  day  afe-  j 
the  accident,  testified  thfvt  the  carbons  were  in  coniJt' 
with  the  shadeholder,  which  was  not  in^tulated  from  ike 
framti  of  the  lamp,  and  that  there  was  nothing  to  prnmr 
a  current  of  electricity  from  passing  from  the  carbon* 
through  the  shtiiioholder  and  into  the  frame  of  the  tuDp 
He\eBtiBed  in  the  most  positi\e  terms  that  the  lamp  was 
imperfectly  constructed,  the  defect  being  the  ability  ip 
cross  the  shadeholder  with  the  carbons.  He  testified:  i 
"With  the  insulation  of  the  lamp  as  I  found  it,  under  soni' 
conditions,  I  should  say,  the  current  would  be  eou)- 
municated  into  the  frame  with  sufficient  force  to  Isili  s 
man  who  took  hold  of  it.  If  the  man  did  not  take  hold  of 
the  frame  at  all,  the  current  would  surely  go  right  uii 
through  the  wire.  If  be  took  hold  of  the  frame  and  forofd 
a  ground  by  standing  on  the  ground,  under  certain  coniii- 
tions  he  might  form  a  short  circuit,  and  the  current  could 
go  ihrough  him.  If  tlie  insulation  of  the  lamp  was  proper, 
the  current  of  electricity  could  not  get  away  from  the  wire 
anil  into  the  frame." 

Defendant's  foreman  testified:  "If  it  (the  lamp)  ws* 
properly  insulated,  the  frame  would  be  harmless  to 
handle."  The  theory  of  the  defendant,  that  the  electrical 
current  was  communicated  to  the  lamp  frame  through  the 
bird's  nest,  being  discarded  by  the  jury,  the  theory  of  lbs 
plaintiffs,  that  the  lamp  was  defectively  insulated,  is 
justified  by  the  evidence. 
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Other  evidence  was  given  tending  to  show  that  the 
•ulation  of  these  wires  had  been  worn  away  in  various 
iiceSy  and  that  the  wires  were  so  run  through  trees  that 
ii«y  were  frequently  crossed.  Other  evidence  was  given 
tt&diDg  to  show  that  this  lamp  was  defectively  insulated, 
bm  enough  has  been  quoted  to  show  that  a  question  of 
tact  was  presented  for  the  jury  to  determine  wliether  the 
defendant  was  negligent  in  the  care  of  its  line  and  lamps, 
and  the  verdict  of  the  jury  should  be  sustained.  There 
was  no  evidence  that  the  negligence  of  the  intestate  con- 
tributed to  the  accident.  The  negligence  alleged  is  that 
kedid  not  wear  rubber  gloves  when  trimming  the  lamps, 
tod  did  not  clear  away  the  bird's  nest.  All  the  evidence 
!•  to  the  effect  that  gloves  are  not  worn  when  trimming 
bmpson  dead  wires,  but  are  used  in  the  night  time  on  live 
wires.  The  defendant's  witnesses  testified  to  this,  and  afso 
to  the  further  fact  that  it  would  be  impossible  for  a 
trimmer  to  do  the  amount  of  work  required  of  him  if  he 
wed  gloves. 

It  is  urg<^d  that  the  court  erred  in  pprmitting  a  witness 
to  testify  to  the  condition  in  which  he  found  the  wires  three 
days  subsequent  to  the  accident.  It  was  proved  that  the 
wires  were  then  in  the  same  condition  that  thev  wore  at 
the  time  of  the  accident,  and  before,  and  the  evidence  of 
the  witness  was  simply  to  the  effect  that  the  insulation 
Was  worn  away  in  many  places,  which  was  not  contro- 
verted bv  the  defendant. 

The  defendant  asked  its  foreman:  **Did  you  have  any 
trouble  which  resulted  in  an  accident  on  circuit  12  or  18 
before  the  accident  to  Harroun?"  This  was  objected  to  as 
immaterial,  the  objection  was  sustained,  and  an  exception 
taken,  and  the  ruling  is  urged  as  an  error.  Subsequently, 
the  same  witness  was  permitted  to  testify:  '^Before  this 
accident  no  report  was  m^ide  to  me  of  any  trouble  in  tlip 
insulation  of  the  wires  on  Jay  street  on  circuits  18  or  12. 
If  there  was  trouble,  I  am  the  person  to  whom  it  would  be 
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reported."  Beskles,  it  was  not  competent  for  the  defend-" 
out  to  proye  that  no  accident  had  happened  before  onthae 
■wires  without  showing  that  the  sarao  conditions  Bxi5t*3d. 

Two  exceptions  taken  to  the  charge  of  the  court  wt 
argued.  The  court  charged:  "Then,  in  cases  like  thii, 
where  the  action  is  between  employer  and  employe,  IWfl 
other  rules  apply,  which  have  no  place  in  a  case  beiwMi 
a  corporation  and  an  outsider  not  connected  with  it.  Tlii 
first  of  tiiose  two  rules  is  that  it  is  the  duty  of  the  emploje 
to  furnish  safe  machinery,  tools,  appliances  and  a  safe  ptie 
in  and  with  which  the  employe  may  work.  In  this  caw 
BO  far  as  that  question  applies,  we  have  to  deal  wlioll 
with  appliances.  The  question  of  place  does  not  «nM 
into  our  consideration.  All  of  this  work  which  ti 
deceased  was  required  to  do,  was  done  out  of  doors,  an 
the  question,  so  far  as  the  duty  of  the  employer  is  cot 
oerned,  related  wholly  to  the  question  of  appliance.  Tl 
law  requires  not  that  degree  of  diligence  and  foresi^ 
which  is  required  of  an  insurer,  or  which  the  law  inigt 
require  of  a  corporation  towards  the  public,  but  siiupl 
reasonable  care  and  prudence  in  the  selection  of  safe  an 
suitable  appliances  for  the  use  of  employes.  You  wi 
readily  apprehend  that  this  term,  reasonable  care  M' 
prudence,  is,  however,  a  relative  one,  to  be  determined  b; 
the  nature  of  the  thing  which  is  required  of  the  emploju 
So  that  what  would  be  sufficient  care  and  foresight  in  on 
case  would,  perhaps,  be  utterly  inadequate  in  anotbei 
and  I  think  it  may  fairly  be  said  that,  while  in 
general  way  the  law  requires  simply  reasonable  cti 
and  foresight  by  the  employer  in  the  selection  U) 
provision  of  appliances  for  the  use  of  the  employ' 
that  care  and  prudence  must  be  proportioned  to  what  «w 
properly  be  expected  of  him  under  the  eircuToatancet,  and  i' 
creases  in  a  corresponding  ratio  with  the  danger  and  haia' 
necessarily  connected  with  the  use  of  the  appliance*." 

The  italicised  portion  of  this  instructioa  was  except< 
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to.  It  seems  to  me  that  there  was  no  error  in  the  instruc- 
tion given.  It  it  well  settled  that  the  degree  of  care 
paired  is  measured  by  the  danger  of  the  forces  employed. 

The  court  instructed  the  jury  that  the  intestate  had  a 
tight  to  assume  that  wire  No.  12  was  dead,  and  that  no 
set  of  omission  or  commission  on  the  part  of  the  defendant 
iroald  contribute  to  make  it  a  live  one.  All  the  evidence 
iito  the  effect  that,  at  this  time  in  the  morning  when  the 
limps  were  being  trimmed,  wire  No.  12  was  supposed  to 
te  dead,  and  that  trimmers  were  not  set  at  work  trimming 
Imps  on  live  wires,  and  the  intestate  had  the  right  to 
Maine  that  the  wire  was  dead,  and  that  it  would  not  be 
Bade  alive  and  dangerous  by  any  negligent  act  of  the 
defendant.  The  only  possible  criticism  that  can  be  made 
iqK)n  this  instruction  is  that  the  court  did  not  use  the  word 
**]iegligent/'  but  no  exception  was  taken  upon  this  ground, 
iiid  the  jury  must  have  understood,  from  the  whole  course 
of  the  trial  and  the  charge,  that  the  defendant  was  liable 
only  for  negligent  acts  of  omission  or  commission. 

We  find  no  error  in  the  record  which  calls  for  a  new 
trial 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred,  except  Adams,  J.,  not  sitting. 

Jadgment  and  order  affirmed,  with  costs. 


tfoii.*8ee  note  to  LundguUt  ▼.  Duiuth  St  By,  Co,,  post. 
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735 — -all  recognize  this  rab^ 
Neb.   244,  it  i^  said  t  bit  il 


no  notice,  unless  the  exercise  of  ordinary  care  would  haw' 
resulted  in  notice.  Siovx  City  P.  li.  Vo.  v.  Finln^^on,  lt\ 
Neb.  578  ;  Mltsoiiri  P.  R.  Co.  v.  Lfu-u,  supru  ;  CnionP. 
R.  On.  V.  Jiroderirk,  30  Neb. 
In  Ilamitiond  v.  Johnson,  38  Neb. 
is  tlie  duty  of  a  uiRster  to  furnish,  for  the  use  of  b^ 
servant,  in  the  course  of  his  employment,  proper  and  Slli 
rtppliauces  and  instruments  for  the  perfonnnnce  of  tin 
snrvices  required;  but  this  language  is  used  in  such  a  md- 
nection  that  no  intimation  could  reasonably  be  drawn  ffom 
it  that  the  duty  is  absolute.  On  the  contrary,  it  clearlj 
appears  that  it  is  only  for  negligence  in  failing  to  perioral 
the  duty  that  a  liability  exists.  A  peculiitr  rule  is  Mtti 
in  Lehigh  v.  Omaha  Street  Co.,  36  Neb.  131.  This  is  « 
foiloivs:  "It  ia  a  fundamental  rule  of  law  that  th«  DUtstar 
is  to  furni»ih  his  servants  with  sucli  appliances  for  his  work 
aa  are  suitable  atid  may  be  used  with  safety,  and,  if  tbe 
servant  is  injured  by  reason  of  defective  appliances  plMid 
in  his  liarula  by  the  mastRr  or  his  agent,  the  master  wiE 
be  liable,  unless  be  can  clearly  show  that  he  has  used  dm 
care  in  the  aclfcMon  of  the  same."  It  would  seem,  tron 
this,  that  the  platntiEf's  ca  sr  would  be  male  out  on  proTing 
tbat  be  wiis  injured  tlirough  a  defect  in  the  macbiiierr, 
and  that  the  burden  would  then  devolve  upon  the  master, 
not  only  to  show  by  a  preponderance  of  the  evidence,  bul 
to  "clearly  show,"  that  he  had  used  due  c^re.  We  do  nol 
think  that  it  was  the  intention  of  the  writer  of  the  opinion 
to  convey  such  an  impression;  because  everyone  of  the 
ten  cases  he  cites  in  support  of  the  rule  is  to  the  effect  lbs* 
the  master  is  not  absolutely  resjionsible  for  defects,  but 
liable  only  where  he  has  failed  to  exercise  due  care  ia  the 
premises,  and  that  the  plaintiff  must  plead  and  prove  such 
want  of  care. 

Reversed  and  remanded. 


Note— See  note  to  Lujidquist  v.  Dalutb  SI  Ry.  Co.,  post. 
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lA  A.  Harroun  and  Albert  0.  Fenn,  as  Adminis- 
roKS,  ETC.,  OF  Fred  J.  Harroun,  Deceased,  Re- 
Qdents,  V.  The  Brush  Electric  Light  Company, 
3ellaDt. 

>rk Supreme  Court,  Ap^Mate  Divmon,  Fourth  DepL^  Dec,,  1896, 

(12App.  Div.  126.) 
Injury  to  employe  by  electric  shock. 

OD  for  death  of  employe  of  electric  light  company  by  shock  sieged 
ftve  been  due  to  defective  insulation,  facts  held  sufficient  to  war- 
submission  to  jury  of  question  of  defendant's  ne<?ligence. 
3  to  wear  rubber  gloves  while  trimming  electric  lamps  in  day  time, 
no  evidence  of  contributory  negligence. 

to  prove  condition  of  insulation  of  electric  wires  three  days  after 
iccident  in  question,  it  appearing  that  the  condition  was  the  same 
tt  at  the  time  of  and  before  the  accident. 

«r  to  show  that  no  accident  had  happened  before  on  the  same  wires 
out  proving  that  their  condition  remained  unchanged, 
gree  of  care  required  of  a  master  to  furnish  his  servant  with  safe 
ances  is  measured  by  the  danger  of  tlie  forces  employed. 

>EAL  b}'  defendant  from  judgment  of  Supreme  Court, 
oe  county,  entered  upon  the  verdict  of  a  jury,  and 
order  denying  motion  for  new  trial  upon  the  minutes, 
stated  in  opinion. 

////  11".  T'tfjlor,  for  the  appellant. 

\tUH  Roc,  for  the  respondents. 

XETT,  J. :  This  action  was  begun  January  7,  1895,  to 

?r  damages  occasioned  by  the  death  of  liie  plaintiff's 

ate,  caused,   it  is  alleged,  by  the   negligence  of  the 

dant. 

1894  the  defendant  was  engaged  in  lighting  by  elec- 

f  the   streets,    dwellings    and    places  of  business  in 


notice,  unless  the  exercisa  of  ordinary  care  would  h»i 
-.suited  in  notice.     Siovx  CHy  P.  li.  Co.  v.  Finlay/t-m, 

b.  578  ;   Missouri  P.   R.   Co.  v.   L-ninx,   nupru  ;   UntimB, 

it.   Co.  V.  Broderick,  30  Keb.    735— all  recognize  tliis  rQh. 

'ammond  V.   JohnnoH,    38  Neb.    244,    it  is   said  t  hit  t| 

tlie  duty   of  a  iiiastor   to   furnish,    for   the   use  of  hif 
rvant,   in  the  course  of  his  employment,  proper  anil  uSt 
•ippliances  and  inat  for  the  performnnc?  of  Mu 

Tvicea  required;  bi  gunge  is  used  in  such  scoa. 

nection  that  no  intimj  ^w  Id  reaaonablybe  drawnCroa 

it  that  the  duty  is  aba  On  the  contrary,  it  cleatlj 

anoears  that  it  is  only  i  ligence  in  failing  to  perfora 

duty  that  a  liability  i.     A  peculiar  rule  itilKWf' 

r     Lfhi'jh  V.  Omaha  Str^.      ^   .,   36  Neb.  131.     This  ii  l» 
follows;     "It  is  a  fundament   1  rule  of  law  that  the  mtsM 
ia  to  furnbh  his  servants  with  such  appliances  forbinworfc 
as  are  suitable  and  may  be  used  n'ith  safety,  and,  if  tbt 
Bervant  is  injured  by  reason  of  defective  appliances  plaoid 
in    his  hands  by  the  master  or  his  agent,   the  ma«ter  irii!    I 
be  liable,  unless  he  can  clearly  show  that  hp  has  used  du*   i 
care  in  tlif  sfdeefion  uf  the  same."     It  would  seem,  two    j 
this,  that  the  plaintiff's  ca  ip  would  be  nia-le  out  on  proring   i 
ibat   lu' w;is  injured   through   a  defect   in  the   machinerji    [ 
and  that  the  burden  would  then  devolve   upon  the  master,    ' 
not  only  to  show  by  a  preponderance  of  the  evidence,  bal    ; 
to  "clearly  show,"  that  he  had  used  due  cire.      We  do  not 
think  that  it  was  the  intention  of  the  writer  of  the  opinion 
to  convoy  such  an   impression;  because  every  one  of  the 
ten  cases  he  cites  in  support  of  the  rule  is  to  the  effect  th»t 
the  master  is  not  absolutely  responsible  for  defects,  but 
liable    only  where  he  has  failed  to  exercise  due  care  in  the 
premises,  and  that  the  plalutiif  must  plead  and  prove  such 
■want  of  care. 

Reversed  and  remanded. 

Note— See  note  to  Lundquist  v.  Duluth  St  Ry.  Co..  post. 
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KDORA  A.  Harroun  and  Albert  0.   Fenn,  as  Adminis- 
trators,   ETC.,    OF  Fred  J.   Harroun,  Deceased,  Re- 

BpoQclents,   V.  The  Brush  Electric  Light  Company, 

Appellant. 

^  York  Supreme  Court,  Ap^jellate  Division,  Fourth  Dept.,  Dec.,  1896, 

(12  App.  Div.  126.) 
Injuby  to  employe  by  electric  shock. 

Ib  action  for  death  of  employe  of  electric  light  company  by  shock  sieged 

to  have  been  due  to  defective  insulation,  facts  held  sufficient  to  war- 

nnt  sabmission  to  jury  of  question  of  defendant's  negligence. 
Kulore  to  wear  rubber  gloves  while  trimming  electric  lamps  in  day  time, 

\di,  no  evidence  of  contributory  negligence. 
Ftoper  to  prove  condition  of  insulation  of  electric  wires  three  days  after 

the  accident  in  question,  it  appearing  that  the  condition  was  the  same 

then  a8  at  the  time  of  and  before  the  accident, 
inproper  to  show  that  no  accident  liad  happened  before  on  the  same  wires 

without  proving  that  their  condition  remained  unchanged, 
file  degree  of  care  required  of  a  master  to  furnisli  his  servant  with  safe 

ippliances  is  measured  by  the  danger  of  the  forces  employed. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
MoDroe  county,  entered  upon  the  verdict  of  a  jury,  and 
from  order  denying  motion  for  new  trial  upon  the  minutes, 
facts  stated  in  opinion. 

hHi>h  W,  TiUjJor,  for  the  appellant. 

CKarliif  Roe,  for  the  respondents. 

Follett,  J. :  This  action  was  begun  January  7,  1895,  to 
recover  damages  occasioned  by  the  death  of  the  plaintiff's 
Intestate,  caused,  it  is  alleged,  by  the  negligence  of  the 
defendant. 

In  1894  the  defendant  was  engaged  in  lighting  by  elec- 
^icity  the   streets,    dwellings    and    places  of  business  in 
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the  city  of  Rochester,  and  in  supplying  electrical  power. 
For     two     years     before     his     death,     which    occurred 
September  11,  1894,  Fred  J.  Harroun,  plaintiff's  intestate, 
had  been  employed  as  a  lamp  trimmer.     About  fifteen 
minutes  after  seven  o'clock  in  the  morning  of  Tuesday, 
September  11,  1894,  while  engaged  in  trimming  a  Brush 
street  lamp  at  WolfiF  park,   he  was  killed  by  an  electric 
shock.     No  person  saw  the  accident.     This  lamp,  when 
burning,  was  held  in  position  by  a  wire  cable,  called  a  tail 
guy,  extending  from  the  lamp  to  the  pole  to  which  it  wai 
secured  by  a  padlock.     To  trim  the  lamp  it  was  usual  to 
unlock  the  tail  guy  and  lower  the  lamp  part  way  to  the 
ground  so  that  it  could  be  reached  when  the  trimmer  was 
standing  on  a  short  ladder.     This  lamp  was  on  circuit  or 
wire  No.  12  for  lighting  the  streets.    On  the  same  arm  and 
pole  was  a  wire  known  as  circuit  No.  18  for  the  trans- 
mission of  power,   and  which    is  called  "power  wire." 
These  wires  were  from  twelve  to  eighteen  inches  apart. 
The  evening  before  the  accident  a  current  of  electricity 
was  turned  on  to  No.  12  at  seven  o'clock  and  fifty-five 
minutes,  and  on  the  morning  of  the  accident  it  was  turned 
off  at  five  o'clock  and  five  minutes,  and  on  this  morning 
the  current  was  turned  on  to  No.  18  at  seven  o'clock,  and 
the  custom  was  to  turn  it  off  at  midnight     Between  five 
o'clock   and  five  minutes  A.  M.   and  seven  o'clock   and 
fifty-five  minutes  P.  M.,  No.  12  was,  in  electrical  parlance, 
**dead,"  and  No.  18  between  seven  A.  M.  and  midnight 
was  * 'alive." 

The  plaintiff's  intestate  was  found  lying  on  the  ground 
grasping  the  iron  frame  of  the  lamp  with  his  left  hand, 
which  was  burned  to  the  bone  by  the  current,  which 
caused  his  death. 

Whether  the  intestate  took  hold  of  the  frame  of  the  lamp 
with  his  left  hand  for  the  purpose  of  trimming  it,  received 
the  shock  and  fell,  carrying  down  the  lamp  and  breaking 
the   tail   guy,    or   whether   the  tail  guy  broke  when    he 
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attempted  to  lower  the  lamp  and  be  seized  the  lamp  to 
prevent  it  from  falling,  and  so  received  the  shock  and  fell 
to  the  ground  with  the  lamp,  is  not  known. 

The  evidence  establishes,  beyond  doubt,  that  wires  Nos. 
12  and  18  were  crossed  a  short  distance  from  the  scene  of 
the  accident,  and  No.  18  was  in  contact  with  the  tin 
cornice  of  a  building  on  State  street  where  the  insulation 
of  No.  18  was  worn  off,  and  so  **a  ground"  was  formed. 

It  is  conceded  that  the  current  which  killed  the  intestate 
was  communicated  through  the  iron  frame  of  the  lamp. 
It  was  established  that  if  this  frame  had  been  at  the  time 
properly  insulated  the  current  could  not  have  been  com- 
municated to  and  through  it  to  the  intestate.  The  plaint- 
iffs insisted  that  the  lamp  frame  was  defectively  insulated. 
The  defendant  insisted  that  the  frame  was  properly 
insulated,  but  that  a  sparrow  had  built  a  nest  on  the  lamp 
frame  near  the  wire  communicating  with  the  lamp,  which 
was  saturated  with  moisture  and  formed  a  conductor 
between  the  wire  and  the  frame  of  the  lamp,  and  that  it 
was  the  duty  of  the  intestate  to  keep  the  lamps  free  from 
birds'  nests,  and  that  by  his  failure  to  do  this  he  con- 
tributed by  his  negligence  to  the  accident.  This  issue 
was  sharply  contested  before  the  jury  and  evidence 
given  which  would  support  a  finding  for  or  against  the 
defendant. 

It  was  also  shown  beyond  dispute  that  the  defendant's 
wires  were  carried  through  trees,  with  the  limbs  of  which 
the  wires  were  sometimes  in  contact,  and  that  the  swaying 
of  she  limbs  crossed  the  wires  on  many  occasions.  It  was 
also  shown  that  the  insulation  on  the  wires,  where  they 
passed  through  trees,  was  worn  off  so  that  when  a  dead 
wire  was  in  contact  with  a  live  wire,  and  there  was  a 
ground,  the  el  ^^trical  current  was  communicated  to  the 
dead  one.  It  \vas  also  shown  that  wire  No.  12  had  been 
in  use  for  ten  years  and  wire  No.  18  for  five  or  six  years,  and 
that  weather    proof  insulation  on    such  wires  ceases  to 
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insulate  etl'ectually  after  eight  or  ten  years.     It  was  also 
shown  that  the  wires  were  crossed  at  this  place  between 
three  and  four  o'clock  in  the  evening  of  the  day  before, 
and  while  in  contact  they  emitted  light,  and  that  the  heat 
burned    away    the  insulation.     There    was    considerable 
evidence  that  at  different  points,  on  wires  Nos.  12  and  18, 
the  insulation  had  from  one  cause  and  another  worn  off  so 
that  the  wires  were  not  effectually  insulated. 

An  electrical  engineer,  Mr.  Putman,  who  examined  thi*^ 
lamp  on  the  14th  of  September,  1894,  the  third  day  afte  ;- 
the  accident,  testified  thfit  the  carbons  were  in    contact 
with  the  shadeholder,  which   was  not  insulated  from  the 
frame  of  the  lamp,  and  that  there  was  nothing  to  prevent 
a  current  of  electricity  from  passing  from    the  carboos 
through  the  shadeholder  and  into  the  frame  of  the  lamp. 
He\estified  in   the  most  positi\e  terms  that  the  lamp  was 
imperfectly  constructed,    the   defect  being  the  ability  to 
cross  the    shadeholder  with  the  carbons.      He  testified: 
**With  the  insulation  of  the  lamp  as  I  found  it,  under  som?* 
conditions,   I    should    say,    the  current   would     be   com- 
municated into  the  frame  with   sufficient  force  to  kill  a 
man  who  took  hold  of  it.     If  the  man  did  not  take  hold  of 
the   frame  at  all,   the   current  would  surely  go   right  on 
througli  the  wire.     If  he  took  hold  of  the  frame  and  formed 
a  ground  by  standing  on  the  ground,  under  certain  condi- 
tions he  might  form  a  short  circuit,  and  the  current  could 
^o  through  him.    If  the  insulation  of  the  lamp  was  proper, 
the  current  of  electricity  could  not  get  away  from  the  wire 
ami  into  tlie  fi-ame.'* 

Defendant\s  forinnan  testified:  **If  it  (the  lamp)  was 
properly  insulated,  the  frame  would  bo  harmless  to 
handle.''  The  theor}'  of  the  defendant,  that  the  electrical 
current  was  communicated  to  the  lamp  frame  through  the 
bird's  nest,  being  discarded  by  the  jury,  the  theory  of  the 
plaintiffs,  that  the  lamp  was  defectively  insulated,  is 
justitied  by  the  evidence. 
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Hher    evidence  was  given  tending  to   show  that    the 
ulation  of  these  wires  had  been  worn  away  in  various 
Aces,  and  that  the  wires  were  so  run  through  trees  that 
ley  were  frequently  crossed.     Other  evidence  was  given 
ending  to  show  that  this  lamp  was  defectively  insulated, 
out  enough  has  been  quoted  to  show  that  a  question  of 
fact  was  presented  for  the  jury  to  determine  whether  the 
defendant  was  negligent  in  the  care  of  its  line  and  lamps, 
and  the  verdict  of  the  jury  should  be  sustained.     There 
was  no  evidence  that  the  negligence  of  the  intestate  con- 
tributed to  the  accident.     The  negligence  alleged  is  that 
he  did  not  wear  rubber  gloves  when  trimming  the  lamps, 
and  did  not  clear  away  the  bird's  nest.     All  the  evidence 
18  to  the  effect  that  gloves  are  not  worn  when  trimming 
'amps  on  dead  wires,  but  are  used  in  the  night  time  on  live 
wires.   The  defendant's  witnesses  testified  to  this,  and  afso 
to  the  further  fact  that  it    would  be   impossible  for  a 
trimmer  to  do  the  amount  of  work  required  of  him  if  he 
used  gloves. 

It  is  urg«d  that  the  court  erred  in  pormitting  a  witness 
to  testify  to  the  condition  in  which  he  found  the  wires  three 
days  subsequent  to  the  accident.  It  was  proved  that  the 
wires  were  then  in  the  same  condition  that  they  were  at 
the  time  of  the  accident,  and  before,  and  the  evidence  of 
the  witness  was  simply  to  the  effect  that  the  insulation 
was  worn  awciy  in  many  places,  which  was  not  contro- 
verted by  the  defendant. 

The  defendant  asked  its  foreman:  **Did  you  have  any 
trouble  which  resulted  in  an  accident  on  circuit  12  or  18 
before  the  accident  to  Harroun?''  This  was  objected  to  as 
immaterial,  the  objection  was  sustained;  and  an  exception 
taken,  and  the  ruling  is  urged  as  an  error.  Subsequently, 
the  same  witness  was  permitted  to  testify:  **Before  this 
accident  no  report  was  made  to  me  of  any  trouble  in  the 
insulation  of  the  wires  on  Jay  street  on  circuits  18  or  12. 
If  there  was  trouble,  I  am  the  person  to  whom  it  would  be 
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reported.'*  Besides,  it  was  not  competent  for  the  defend- 
ant to  prove  that  no  accident  had  happened  before  on  these 
wires  without  showing  that  the  same  conditions  existed. 

Two  exceptions  taken  to  the  charge  of  the  court  are 
argued.     The  court  charged:  **Then,   in  cases  like  this, 
where  the  action  is  between  employer  and  employe,  two 
other  rules  apply,  which  have  no  place  in  a  case  between 
a  corporation  and  an  outsider  not  connected  with  it.     The 
first  of  those  two  rules  is  that  it  is  the  duty  of  the  employer 
to  furnish  safe  machinery,  tools,  appliances  and  a  safe  place 
in  and  with  which  the  employe  may  work.     In  this  case, 
so  far  as  that  question  applies,  we  have  to  deal  wholly 
with  appliances.     The  question  of  place  does  not  enter 
into    our  consideration.     All    of    this  work    which    the 
deceased  was  required  to  do,  was  done  out  of  doors,  and 
the  question,  so  far  as  the  duty  of  the  employer  is  con- 
cerned, related  wholly  to  the  question  of  appliance.     The 
law  requires  not  that  degree  of  diligence  and  foresight 
which  is  required  of  an  insurer,  or  which  the  law  might 
require  of  a  corporation   towards  the  public,  but  simply 
reasonable  care  and  prudence  in  the  selection  of  safe  and 
suitable  appliances  for  the  use  of  employes.     You  will 
readily  apprehend  that  this    term,   reasonable  care  and 
prudence,  is,  however,  a  relative  one,  to  be  determined  by 
the  nature  of  the  thing  which  is  required  of  the  employer. 
So  that  what  would  be  suflScient  care  and  foresight  in  one 
case  would,   perhaps,  be  utterly  inadequate    in  another, 
and    I    think    it    may  fairly    be    said    that,  while  in  a 
general    way  the  law    requires  simply  reasonable     care 
and    foresight    by    the    employer    in    the    selection  and 
provision    of    appliances    for    the    use    of  the   employe, 
that  mre   and  prudence  must  be  proportioned  to  what  may 
properly  he  expected  of  him  under  the  circumstances,  and  in- 
creases  in  a  corresponding  ratio  with  the  danger  and  hazard 
necessarily  connected  with  the  use  of  the  applianceM," 

The  italicised  portion  of  this  instruction  was  excepted 
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to.  It  seems  to  me  that  there  was  no  error  in  the  instruc- 
tion given.  It  it  well  settled  that  the  degree  of  care 
required  is  measured  by  the  danger  of  the  forces  employed. 

The  court  instructed  the  jury  that  the  intestate  had  a 
right  to  assume  that  wire  No.  12  was  dead,  and  that  no 
act  of  omission  or  commission  on  the  part  of  the  defendant 
would  contribute  to  make  it  a  live  one.  All  the  evidence 
is  to  the  effect  that,  at  this  time  in  the  morning  when  the 
lamps  were  being  trimmed,  wire  No.  12  was  supposed  to 
be  dead,  and  that  trimmers  were  not  set  at  work  trimming 
lamps  on  live  wires,  and  the  intestate  had  the  right  to 
assume  that  the  wire  was  dead,  and  that  it  would  not  be 
made  alive  and  dangerous  by  any  negligent  act  of  the 
defendant.  The  only  possible  criticism  that  can  be  made 
upon  this  instruction  is  that  the  court  did  not  use  the  word 
'^negligent,"  but  no  exception  was  taken  upon  this  ground, 
and  the  jury  must  have  understood,  from  the  whole  course 
of  the  trial  and  the  charge,  that  the  defendant  was  liable 
only  for  negligent  acts  of  omission  or  commission. 

We  find  no  error  in  the  record  which  calls  for  a  new 
trial. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred,  except  Adams,  J.,  not  sitting. 

Judgment  and  order  affirmed,  with  costs. 


NoT&— See  note  to  Lundguiit  v.  Diduth  8t.  By.  Co*,  post 
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Charlotte  E.  Willey  v.  Boston  Electric  Light  Com- 
pany. 

Massachusetts  Supreme  Judicial  Courts  Feb,  S6y  1897. 
Injury  to  employe  by  electric  shock. 

A  night  patrolman  in  the  employ  of  an  electric  light  company  was  killed 
by  electric  shock  while  turning  on  the  electricity  by  means  of  a  cut  out 
box,  in  order  to  light  an  electric  lamp  which  he  found  in  darkness,  the 
same  being  in  the  line  of  his  duty. 

The  shock  was  due  to  defective  insulation,  which  had  been  discovered  by 
a  lineman  of  the  company,  who  had  thereupon  adopted  one  rather  than 
another  method  of  cutting  that  lamp  out  from  the  circuit,  keeping  the 
others  lighted. 

Held,  com|)etent  to  show  that  the  other  course  might  have  been  adopted, 
which  would  have  involved  no  danger  to  the  unwarned  patrolman. 

Held,  that  this  condition  of  affairs  was  within  the  purview  of  the  langu- 
age of  the  employers'  liability  act,  Law  1S87,  Ch.  270,  as  being  a  * 'defect 
in  the  condition  of  machinery."  and  that  it  was  or  might  have  been 
part  of  the  lineman's  duty  to  see  that  it  was  in  '*  proper  condition." 

Appeal  by  defendant  from  judgment  of  Suflfolk  County 
Superior  Court.     Facts  stated  in  opinion. 

William  N.  Osgood  and  John  L,  Bates,  for  plaintiff. 

Everett  IF.  Barddt  and  Charles  A,  SnoiVy  for  defendant. 

Holmes,  J. :  This  is  an  action  under  St.  1887,  c.  270, 
sees.  1,  2,  for  causing  the  doatii  of  the  phiintitf' s  husband 
by  a  defect  in  tlie  condition  of  the  defendant's  works  and 
machinery.  The  story,  so  far  as  material,  is  short:  The 
insulation  of  tlie  defendant's  wire  was  burned  off  by  light- 
ning, near  the  pole  where  the  accident  happened.  At  10 
minutes  past  7,  it  was  discovered  that  there  was  trouble, 
and  one  Murphy,  a  night  lineman,  was  sent  out.  He 
found  the  pole  where  the  electricity  was  escaping,  went 
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back  to  the  station,  and  had  the  electricity  shut  off  from 
the  circuit.  He  then  returned,  and,  by  pushing  the  handle 
of  a  cut-out  box  on  the  pole,  made  it  impossible  for  the 
electricity  to  reach  that  pole.  He  then  went  back  again 
to  the  station  and  the  electricity  was  turned  onto  the  cir- 
cuit, lighting  all  the  lamps  except  the  one  upon  the  pole 
in  question.  At  about  a  quarter  before  9,  the  plaintiff's 
husband,  a  night  patrolman,  not  knowing  that  there  had 
been  trouble,  climbed  up  the  pole,  turned  on  the  electricity 
by  means  of  the  cut-out  box,  as  it  was  his  duty  to  do  when 
the  trimmers  had  left  it  turned  off,  and  received  a  shock, 
which  caused  him  to  fall  to  the  ground,  and  in  that  way 
killed  him.  The  main  question  is  whether  there  was  a 
case  for  the  jury. 

It  may  be  assumed  that  it  would  have  been  impossible 
to  discover  and  to  remedy  the  damage  to  the  insulation 
that  night.  All  that  was  known  was  that  for  some  reason 
the  electricity  was  escaping  at  that  pole.  But  it  was 
proved,  subject  to  the  defendant's  exception,  that  an  hour 
or  two  later  another  of  the  defendant's  men  cut  the  wires 
running  into  the  cut-out  box,  and  joined  them  above  the 
box,  and  in  that  way  cut  the  electricity  off  from  this  pole; 
and  it  was  argued  that,  in  view  of  the  probability  of 
unwarned  patrolmen  doing  just  what  the  deceased  c'.il, 
this  course  should  have  been  adopted  by  Murphy.  We 
are  of  opinion  that  the  evidence  was  admissible  to  show 
what  was  possible  for  Murphy,  and  that  the  argument 
was  proper  for  the  consideration  ef  the  jury. 

For  the  defendant  it  was  urged  that  the  defect  was  the 
burnt  insulation,  and  that  this  could  not  have  been 
remedied  before  the  accident.  But  this  is  narrowing  the 
words  of  the  statute  to  an  impracticable  precision.  The 
words  are  ''defect  in  the  condition  of  the  machinery,"  not 
"defect  in  the  machinery."  As  the  presiding  judge  very 
properly  ruled,  they  do  not  refer  to  its  working  capacity, 
but    to  its  condition  with  regard    to   the  safety  of  the 
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employes.  So,  when  the  statute  goes  on  to  speak  of  the 
defect  not  having  been  remedied,  it  does  not  mean  that 
the  machine  must  have  been  made  perfect  for  working 
purposes,  but  that  its  dangerous  condition  must  have  been 
ended.  This  may  be  done  by  a  temporary  device^  as  well 
as  by  permanent  repairs.  It  was  not  necessary  that  the 
break  in  the  insulation  should  have  been  discovered  and 
mended,  if,  as  was  shown  to  be  the  fact,  the  danger 
could  have  been  re*noved  by  easy  and  obvious  means, 
either  those  adop  ed  or  by  a  warning  signal. 

There  was  evidence  that,  if  cutting  the  wires  was  the 
proper  thing  for  the  defendant  to  have  done,  it  was 
Murphy's  business  to  do  it.  He  was  employed  to  find 
trouble  where  there  was  any,  and  to  remedy  it  if  he  could; 
that  is  to  say,  he  was  or  might  have  been  found  to  be 
**intrusted  with  the  duty  of  seeing  that  the  works  and 
machinery  were  in  proper  condition/'  so  far  as  this  acci- 
dent was  concerned. 

As  to  the  care  shown  by  the  deceased,  the  jury  may  have 
found  thi\t  he  received  the  shock  too  soon  after  the  danger 
became  manifest  to  avoid  it  by  throwing  the  current  ofT 
again.  It  ^vas  for  the  jury  to  say,  too,  whether,  under 
the  circumstances  as  they  appeared  to  him,  he  ought  to 
have  protected  himself  more  than  they  were  warranted  in 
finding  that  he  did. 

The  deceased  died  from  a  concussion  of  the  brain.  There 
was  testimony  of  a  few  scattered  words  having  been 
uttered  by  him,  but  the  jury  were  warranted  in  finding 
that  he  never  regained  consciousness  so  far  as  to  stifi'er. 

If  there  was  any  question  of  variance  between  the  plead- 
ing  and  the  proof,  the  case  being  one  where  the  precise 
nature  of  the  defect  would  be  peculiarly  within  the  defend- 
ant's knowledge,  it  would  have  been  monstrous  to  allow 
the  trial  to  go  for  nothing  on  that  account.  There  was  no 
surprise,  unless  to  the  plaintiff;  and  an  amendment  would 
have  been  allowed,  or  would  be  allowed  now,  as  of  course. 
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if  necessary.  The  declaration  pointed  out  the  general 
character  of  the  defect  correctly,  as  a  defect  in  the  condi- 
tion of  the  electric  lighting  apparatus  upon  the  pole  which 
has  been  mentioned.  That  was  enough.  The  declaration 
described  it  further  as  a  defective  crane^  and  its  defective 
connection  with  said  light  and  said  pole.  The  words  can 
be  stretched  to  cover  the  case,  or  they  could  be  stricken 
out,  and  leave  the  declaration  good. 
Exceptions  overruled. 


Note.— Mass.  St.  1887,  ch.  270,  §§  1  and  2,  referred  to  in  the  foregoing 
opinion,  gives  an  action  for  damages  to  an  employe  who,  while  "himself 
in  the  exercise  of  due  care  aud  diligence  at  the  time,**  sustains  personal 
injury. 

(1)  By  virtue  of  any  defect  in  the  condition  of  the  ways,  works  or 
machinery  connected  with  or  used  in  the  business  of  the  employer,  which 
from  or  had  not  been  discovered  or  remedied  owing  to  the  negli- 
of  the  employer,  or  of  any  person  in  the  service  of  the  employer, 
and  entrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works  or 
machinery  were  in  proper  condition;  or 

(8)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer,  entrusted  with  and  exercising  superintendence,  whose  sole  or 
principal  duty  is  that  of  superintendence. 

Section  2  provides  that  "*  where  an  employe  is  instantly  killed  or  dies 
without  conscious  suffering,"  under  circumstances  as  above,  his  widow, 
or  if  he  have  no  widow,  his  next  of  kin  dependent  upon  his  wages  for  sup- 
port, '*  many  maintain  an  action  for  damages  therefor,  and  may  recover 
in  the  same  manner,  to  the  same  extent,  as  if  the  death  of  the  deceased 
had  not  been  instantaneous,  or  if  the  deceased  had  consciously  suffered.' 

See  note  to  LwndquUt  v.  Dvluih  St,  Ry.  Co.,  post. 
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A.   P.   Yearsley  v.    Sunset  Telephone  &  Telegbaph 

Company. 

California  Supreme  Court,  November  SO,  1895. 

(110  Cal.  236.) 

Injury  to  employe  of  electrical  coMPAirr. 

A  lineman  cannot  recover  from  the  electrical  company  employing  him  for 
injuries  received  by  the  breaking  of  a  limb  of  a  tree  standing  on  pri- 
vate property,  which  he  had  climbed  in  order  to  string  wires,  because 
the  tree  was  not  an  appliance  furnished  him  by  the  company  for  the 
defective  condition  of  which  it  was  liable. 

Appeal  by  plaintiflF  from  judgment  of  Superior  Court, 
Los  Angeles  county,  granting  a  nonsuit. 

McComas  &  Schutze,  for  appellant. 
Graff  &  Lathanty  for  respondent. 

Garoutte,  J. :  Plaintiff  brought  an  action  against  de- 
fendant to  recover  damages  for  personal  injuries  received 
by  him  while  in  its  employ.  He  was  nonsuited,  moved 
for  a  new  trial,  and  now  appeals  from  the  judgment,  and 
also  from  tlie  order  den^'ing  his  motion. 

The  facts  may  be  briefly  stated  as  follows:  Plaintiff  was 
a  lineman  of  defendant,  a  telephone  and  telegraph  com- 
pany, and  was  ordered  by  defendant  to  string  a  line  of 
wire  upon  certain  telephone  poles.  A  pepper  tree,  situated 
upon  private  land,  and  between  two  of  these  poles,  was  to 
some  extent  an  obstruction  in  stringing  the  wire.  There- 
upon plaintiff  climbed  the  tree,  and  while  engaged  in 
arranging  the  wire,  the  limb  upon  which  he  was  standing: 
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ive  way,  and  he  was  precipitated  to  the  ground,  with 
irious  injury  to  himself. 

The  judgment  of  nonsuit  was  properly  granted,  as  we  fail 
i  discover  by  the  record  any  evidence  of  negligence  upon 
le  part  of  the  defendant.  Appellant's  argument  goes  to 
16  extent  that  defendant  was  gulity  of  negligence  in 
imishing  defective  appliances  to  be  used  in  stringing  the 
ires.  But  it  cannot  be  claimed  that  this  pepper  tree  was 
1  appliance  furnished  by  defendant.  It  belonged  to  a 
ranger,  and  was  upon  private  property.    Even  conceding 

an  appliance,  and  a  defective  one,  it  was  one  of  plaint- 
f's  own  choosing,  and  he  must  bear  the  burdens  resulting 
cm  a  bad  exercise  of  judgment  upon  his  part.  Let  us 
ippose  plaintiflF  had  fallen  from  a  defective  fence  en- 
mntered  in  the  line  of  his  duty  while  stringing  this 
ire,  and  had  suflFered  injuries;  would  defendant  be 
able?     Or  let  us  assume  that  he  had  undertaken  to  swim 

stream  while  in  the  line  of  his  duty,  and  had  been 
rowned;  would  there  be  a  liability  against  defendant? 
/"e  fail  to  discover  it.  PlaintiflF  was  ordered  to  do  certain 
ork,  namely,  string  wires.  He  was  furnished  the  poles 
pon  which  to  string  them.  Without  demanding  further 
ppliances  of  any  kind,  or  informing  defendant  that  others 
ere  needed,  he  proceeded  with  the  work,  and,  while  so 
Qgaged,  called  to  his  aid  additional  appliances,  of  his  own 
election.  He  stands  in  the  same  position  as  though  he 
ad  chosen  for  his  use  a  frail  plank  or  a  rickety  ladder, 
ither  than  a  pepper  tree. 

As  to  the  comparative  knowledge  of  plaintiflF  and  defend- 
nt  pertaining  to  the  defects  in  the  tree,  and  the  dangers 
rising  from  its  use  as  an  appliance,  we  pass  the  subject 
ithout  consideration. 

For  the  foregoing  reasons  the  judgment  and  order  are 
flSrmed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 
VOL.  VI— 24. 
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Thomas  W.  Dixon  v.  Western  Union  Tblkgbaph  Com- 
pany, 

U.  S.  Circuit  Court,  District  of  Indiana,  Dec,  £6, 1996. 

INJUBY  to  EBIFLOYB  from  DBFBOnVK  POLB. 

Where,  in  the  erection  of  a  telegraph  pole,  an  oooasion  arises  for  fheoinil 
use  of  a  telephone  pole  belonging  to  another  company  to  lemo^  aa 
obstructing  wire,  it  is  no  breach  of  the  masters  duty  to  direct u 
employe  to  climb  the  telephone  pole  without  a  previous  inspection  of  it 
having  been  made.  The  risk  is  incidental  to  the  service  and  is  assomed 
by  the  employe. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  FUni 
V.  W.  U.  Tel.  Co,,  vol.  4,  p.  402;  Junior  v.  Missouri  Elec  Lt.  d  I^mr 
Co.,  vol.  6,  p.  869. 

Argument  of  demurrer  to  complaint. 

Finch  &  Finch  and  Dunn  &  Love,  for  plaintiflF. 

Butler,  Snow  &  Butler  and   Chambers,   Pickens  &  Moore, 
for  defendant. 

Baker,  District  Judge:  The  third  paragraph  of  the 
complaint,  to  which  a  demurrer  has  been  interposed  for 
want  of  facts,  does  not  aver  that  the  telephone  pole  belonged 
to,  or  was  under  the;:control  of, , the  defendant;  and,  from 
the  fact  that  it  is  only  empowered  to  erect  and  use  poles 
for  telegraphic  purposes,  the  court  must  assume  that  the 
defective  and  unsafe  telephone  pole  belonged  to  another 
company,  and  that  the  defendant  had  no  interest  in,  or  right 
of  control  over,  it.  The  sole  ground  of  negligence  charged  is 
in  the  failure  of  the  defendant  and  its  foreman  to  inspect 
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be  telephone  pole  and  the  spikes  which  had  been  driven 
herein,  before  directing  the  plaintiff  to  climb  it.  It  is 
Iso  alleged  that  the  defendant  and  its  foreman  failed  to 
otify  the  plaintiff  that  the  pole  had  not  been  inspected. 
>uty  unless  the  defendant  was  bound  to  inspect  the  pole 
efore  directing  the  plaintiff  to  climb  it^  it  is  not  apparent 
ow  it  could  be  held  responsible  for  failure  to  notify  him 
lat  it  had  not  done  something  which  it  was  under  no 
bligation  to  do.  The  true  question,  then,  is  this:  Is  the 
efendant  responsible  to  the  plaintiff  for  failure  to  inspect 
telephone  pole  which  does  not  belong  to  it,  and  over 
rhich  it  has  no  control,  but  which  was  casually  used  as  a 
leans  of  removing  an  obstructing  wire  or  wires  which 
indered  the  erection  of  a  telegraph  pole  which  the  plaint- 
S,  with  others,  was  engaged  in  putting  up?  It  is  not 
verred  that  there  is  or  was  any  custom,  in  the  line  of  ser- 
ice  in  which  the  plaintiff  was  employed,  making  it  the 
uty  of  the  defendant  to  inspect  telephone  poles  belonging 
3  another  company,  which  its  employes  might  have 
ccasion  casually  to  climb  in  the  performance  of  their 
uties;  nor  is  it  alleged  that  the  defendant  was  under  any 
uty,  arising  out  of  contract,  to  make  such  inspection, 
'herefore  the  duty  of  inspection,  under  the  circumstances, 
:  any  such  duty  existed,  was  one  imposed  by  law  upon 
iie  defendant.  Under  the  circumstances  disclosed  in  this 
aragraph  of  the  complaint,  it  does  not  seem  to  me  that 
lie  law  governing  the  relation  of  master  and  servant  casts 
ny  absolute  duty  of  inspection  on  the  defendant,  so  that 
be  mere  failure  to  inspect  the  telephone  pole  would 
lake  it  responsible  for  the  accident  to  the  plaintiff.  So 
sir  as  I  can  see,  the  defendant  was  no  more  bound  to 
aspect  the  telephone  pole  than  it  would  have  been  to 
ispect  a  tree,  where  limbs  must  be  removed  in  order  to 
rect  a  telegraph  pole.  It  seems  to  me  the  risk  was 
Qcidental  to  the  service,  and  was  assumed  by  the  plaintiff, 
nd  that,  if  he  was  unwilling  to  incur  the  risk,  he  should 
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have  insisted  on  an  inspection  of  the  pole  before  climbing  it. 
Wood,  Mast.  &  Serv.  sec.  414;  Bailey,  Mast.  Liab.  p.  102* 
Dixon  V.  W.  U.  Telegraph  Co.,  68  Fed.  Rep.  630;  Flood  T* 
W.  U.  Tel.  Co.,  131  N.  Y.  603;  Garraganv.  Fall  River  Iron. 
Works  Company,  158  Mass.  596;  Trask  v.  Old  Colony  Railroad 
Co.,  156  Mass.   298;  Cumberland  Telephone  Co,  v.  Loomis^ 
87  Tenn.  504;  Junior  t.  Missouri  JElec  LU  Jb  Power 
0>.  (Mo.    Sup.)   29  S.  W.  Rep.  988.    The  plain tifif  volun- 
tarily climbed  the  pole,  without  requiring  its  inspection  at 
the  time,  or  ascertaining  whether  any  one  had  previously 
inspected  it.     As  the  pole  did  not  belong  to  the  defendant, 
he  knew,  or  ought  to  have  known,  that  its  maintenance  in 
a  state  of  reasonably  safe  repair  was  not  a  duty  incumbent 
on  his  employer,  and    that  no  occasion  requiring  it   to 
inspect   the   pole   had   arisen,    or    could   arise   until  the 
moment  when  a  necessity  for  its  casual  use  should  happen. 
So  far  as  shown  by  the  paragraph,  no  one  knew  that  there 
would  be  any  occasion  to  climb  the  telephone  pole,  until, 
in  the  erection  of  the  telegraph  pole,   it  was  discovered 
that  the  removal  of  the  obstructing  wire  or  wires  was 
necessary.     When,  in  the  course  of  the  erection  of  a  tele- 
graph pole,  an  occasion  arises  for  the  casual  and  sporadic 
use  of  a  telephone  pole  belonging  to  another  company,  to 
remove  an  obstructing  wire,  I  do  not  think  it  a  breach  of 
the  master's  duty  to  direct  an  employe  to  climb  such  tele- 
phone pole,  without  a  previous  inspection  of  it  having  been 
made.     Whether  the  defendant  would  be  responsible  for  a 
failure  to  inspect,  if  the  pole  had  belonged  to  it,  it  is  not 
necessary  to  consider.     The  demurrer  is  sustained. 


Note. —  See  note  to  Lundquist  v.  Duluth  St,  Ry,  Co,,  post. 
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Denver  Tramway  Company  v.  William  J.  Nesbit. 

Colorado  Supreme  Court,  April  20, 1896. 

Electric  street  railway.— Injury  to  employe. 

A  person  employed  as  conductor  assumes  the  risk  of  injuries  received  in 
falling  from  an  electric  street  railway  car,  due  to  the  failure  of  the 
company  to  eqiiip  the  car  with  a  life  guard  to  prevent  a  person's  foot 
from  passing  under  the  wheels  and  upon  the  txtHC^* 

Appeal  by  defendant  from  judgment  of  District  Court, 
Arapahoe  county. 

Statement  of  facts  by  Goddard,  J. :  Action  to  recover 
damages  for  personal  injuries  caused  by  defendant's  negli- 
gence. On  September  24,  1890,  the  plaintiff,  William  J. 
Nesbity  was  employed  by  the  Denver  Tramway  Company 
in  the  capacity  of  conductor  on  its  street  cars.  On  October 
17,  1890,  in  the  morning,  he  took  charge  of  a  train  con- 
sisting of  a  motor  and  trail  car,  and  was  engaged  in  oper- 
ating tLe  same  upon  the  company's  Lawrence  street  line. 

On  the  third  trip,  while  the  train  was  going  at  a  speed 
of  from  12  to  14  miles  an  hour,  in  attempting  to  pass  from 
the  motor  to  the  trail  car,  he  fell  to  the  ground,  and  the 
hind  wheel  of  the  trailer  passed  over  his  foot  and  ankle, 
causing  serious  and  permanent  injuries.  Nes bit's  state- 
ment as  to  how  the  accident  occurred  is  undisputed,  and 
is  as  follows:  **I  was  passing  from  the  motor  to  the  trailer 
in  order  to  collect  a  fare  or  fares,  and  I  had  hold  with  my 
right  hand  of  the  hand  rail  of  the  motor  car;  and  I  swung 
around  in  the  usual  way  to  catch  hold  of  the  hand  rail  of 
the  trailer  car,  and  thus  transfer  my  hold.  I  came  in 
contact  with  the  hand  rail  of  the  trailer  car,  and  thought 
I  had  it  for  the  instant,  but,  just  as  I  was  transferring  my 
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boldy  the  motor  gave  a  sudden  bound  up,  and  threw  my 
hand  so  high  I  missed  the  trailer,  and  fell."  The  negli- 
gence charged  against  the  company,  and  which  it  is  claimed 
by  plaintiff  was  the  proximate  cause  of  the  injury,  was  the 
failure  to  have  what  is  termed  a  **life  guard,"  or  ** fender," 
on  the  trail  car,  which  extends  around  from  the  front  to 
the  rear,  from  six  to  nine  inches  outside  the  wheels,  and  so 
near  the  ground  as  to  prevent  a  person's  foot  from  passing 
under  and  on  to  the  track.  Upon  the  conclusion  of  the 
testimony,  defendant  asked  the  court  to  instruct  the  jury 
to  find  for  defendants,  which  was  denied.  Motion  for 
new  trial  denied,  and  judgment  entered  on  this  verdict, 
from  which  the  company  appeals. 

A.  M.  Stevensoriy  for  appellant. 

ThomaSj  Bryant  &  Lee,  for  appellee. 

GoDDARD,  J. :  From  the  undisputed  facts  in  this  case,  it 
appears  that  the  appellee  was  engaged  as  conductor  in 
operating  a  train  of  cars  on  appellant's  street  railway,  and, 
while  the  train  was  in  rapid  motion,  attempted  to  step 
from  the  rear  of  the  motor  to  the  trail  car,  and,  by  reason 
of  the  sudden  bobbing  up  of  the  motor  at  the  time,  missed 
the  hand  rail  on  the  trailer,  and  fell  in  such  a  way  as  to 
bring  his  foot  and  ankle  under  the  rear  wheel  of  the  trailer. 
There  was  no  fender  or  life  guard  on  the  trailer,  and  the 
company  at  the  time  was  using  trail  cars  both  with  and 
v;ithout  the  guard.  Its  absence  or  presence  was  open  to 
observation,  and  easily  discernible  by  the  most  casual 
inspection.  Upon  these  conceded  facts,  we  think  it  was 
the  duty  of  the  trial  court  to  have  withdrawn  the  case  from 
the  consideration  of  the  jury,  and  have  determined,  as  a 
matter  of  law,  that  they  were  insufficient  to  show  liability 
on  the  part  of  the  company. 

Aside  from  the  question  whether  the  conduct  of   the 
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appellee  in  attempting  to  pass  from  the  motor  to  the  trail 
car  while  the  train  was  running  at  a  rapid  rate  of  speed, 
and  his  fall,  under  the  circumstances,  was  not  the  proxi- 
mate cause  of  the  injury,  there  are  apparent  other  and 
controlling  reasons  which  exempt  the  company  from 
liability.  Its  failure  to  place  a  guard  upon  the  trail  car 
cannot  be  said  to  constitute  negligence  per  se,  and,  what- 
ever weight  may  be  given  to  such  failure  as  a  factor  con- 
ducing to  the  injury  of  a  stranger,  'it  certainly  constituted 
no  ^breach  of  duty  on  the  part  of  the  company  towards  its 
employes  to  operate  its  cars  without  such  guard.  In  other 
words,  an  employer  is  under  no  implied  obligation,  by  the 
contract  of  employment,  to  furnish  any  particular  kind  of 
machinery,  or  to  adopt  the  latest  improvements  and  appli- 
ances. He  is  only  bound  to  see  that  that  which  he  does 
employ  is  reasonably  safe  and  suitable  for  the  purpose 
for  which  it  is  designed.  Wood,  Mast.  &  Serv.  690; 
C.  B.  &  Q.  iJ.  Co.  V.  Smith,  18  111.  App.  119;  L.  S.  &  M. 
S.  R.  Co.  V.  McCormick,  74Ind.  440;  Fort  Wayne,  J.  &  S. 
Railway  Co.  v.  Oilderakeve,  33  Mich.  133.  While  the  want 
of  a  life  guard  may  have  enhanced  the  risk  incident  to 
appellee's  employment,  it  did  not  constitute  such  a  defect 
in  the  construction  of  the  car  as  to  render  it  unsafe  or 
unsuitable  for  the  business  in  which  it  was  employed.  As 
was  said  in  Sweeney  v.  Berlin  &  Jones  Envelope  Co.,  101 
N.  Y.  520:  **In  the  absence  of  defective  construction,  or 
of  negligence  or  want  of  care  in  the  preparation  of 
machinery  furnished  by  him,  the  master  incurs  no  liability 
from  injuries  arising  from  its  use.  The  general  rule  is 
that  the  servant  accepts  the  service  subject  to  the  risks 
incidental  to  it;  and  where  the  machinery  and  implements 
of  the  employer's  business  are  at  the  time  of  a  certain 
kind,  and  the  servant  knows  it,  he  can  make  no  claim 
upon  the  master  to  furnish  other  or  dififerent  safeguards." 
But  even  conceding  that  the  want  of  a  life  guard  rendered 
the  car  defective,  and  the  company  was  guilty  of  a  breach 
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of  its  duty  in  failing  to  supply  it  and  in  operating  the  train 
without  it,  such  defect  was  certainly  obvious,  and  one  that 
the  appellee  could  not  have  failed  to  observe  if  he  had 
used  his  eyesight,  and  one  that  was  as  open  and  patent  to 
him  as  to  the  company;  and,  if  danger  was  to  be  appre- 
hended from  the  use  of  a  car  in  that  condition,  that  result 
was  equally  apparent  to  him.     Under  these  circumstances, 
he  was  precluded  from  recovering,  by  the  well  settled  rule 
that  an  employe  assumes  all  the  risks  naturally  and  reason- 
ably incident  to  the  service  in  which  he  engages,  and  those 
arising  from  defects  or  imperfections  in  the  thing  about 
which  he  is  employed  that  are  open  and  obvious,  or  that 
would  have  been  known  to  him  had  he  exercised  ordinary 
diligence.     By  voluntarily  continuing  in  the  service  with 
knowledge,     or     means    of    knowledge,     equal    to     his 
employer's,  of  any  defect  in  the  appliances  or  the  machinery 
used,  and  without  objection  or  promise  on  the  part  of  the 
employer  to  remedy  the  defect,  the  employe  assumes  all 
the   consequences    that    result    from    such    defect,    and 
waives  the  right  to  recover  for  injuries  caused  thereby. 
Rogers  V,  Galveston  City  Railway   Co,,    76  Tex.  502;   Texas 
&  Pacific  R.    Co.   V.   Bradford,   66  Tex.    732;  Jenney  Elee. 
Li(jht  &  Power  Co,   v.    Murphy,   115  Ind.   566;  Sullivayi  v, 
India  Manufacturing  Co,,   113  Mass.    396;   Quick  v.  Minne- 
sota Iron  Co,,   47  Minn.  361;  Brewer  v.  Flint  &  Pere  Mar- 
quette R.    Co,,  56  Mich.   620;  Moulton  v.  Gage,  138  Mass. 
390;  Indianapolis,  B,  &  W,  R,  Co,  v.  Flanigan,  77  111.  365; 
Ladd  V.  New  Bedford  R,  Co,,  119  Mass.  412;  Whart.   Neg. 
§  214,  and  cases  cited;    Wells  v.  Coe,  9  Colo.  159.     Apply- 
ing this  rule  to  the  facts  of   this  case,  it  is  clear  that 
appellee  was  not  entitled  to  recover,  and  the  court  below 
erred  in  refusing  to  direct  a  verdict  for  defendant.     The 
judgment  is  reversed,  and  cause  remanded.     Reversed. 


Note.— See  note  to  Lundquist  v.  Dvdath  St.  Ry,  Co,,  post. 
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Rebecca  0.  Pierce,  Administratrix,    Ac,   Plaintiff  in 
^  Error,  v.  Camden,   Gloucester  &  Woodbury  Railway 
Company,  Defendant  in  Error. 

Aw  Jersey  Covrt  of  Errors  and  Appeals,  April  SI,  1896, 

(58  N.  J.  Law.  400.) 
Eleciric  street   railway— injury  to  employe— Contributory  neo- 

LIOENCE. 

PlaintifiTs  intestate,  a  conductor  on  an  open  trolley  car,  while  standing  on 
the  running  board  and  in  the  act  of  registering  a  fare,  was  struck  by  a 
trolley  post  and  killed.  The  post  was  one  of  a  few  which  were  placed 
between  the  up  and  down  tracks,  and  at  irregular  distances  from  the 
tracks;  the  one  in  question  being  only  six  and  one-half  inches,  and  the 
next  one  ten  inches,  from  the  outer  edge  of  the  running  board.  The 
intestate  bad  run  a  car  on  that  part  of  the  road  but  once  before,  and  it 
did  not  appear  whether  on  an  open  or  a  closed  car,  whether  or  not  he 
went  on  that  side  the  car,  or  that  he  knew  the  danger.  Held,  that  the 
questions  of  contributory  negligence  should  have  been  submitted  to  the 
jury;  also  the  question  whether  the  danger  was  obvious  and  assumed 
by  the  contract  of  service. 

Appeal  by  plaintiflf  from  judgment  of  non-suit.  Facts 
stated  in  opinion. 

John  W.  Westcott  and  Henry  S.  Scovel,  for  plaintifiF  in 
error. 

/.  Willard  Morgan  and  David  J.  Pancoast^  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by  Ludlow,  J. : 
This  suit  was  brought  by  the  plaintiff,  administratrix, 
under  the  statute,  to  recover  damages  for  the  death  of  her 
intestate,  caused,  as  alleged,  by  negligence  of  defendant 
company.     On  the  trial  there  was  a  motion  for  nonsuit  at 
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the  close  of  plaintiff's  evidence,  which  was  granted  by  the 
court,  and  exception  thereto  sealed,  and  this  writ  of  error 
is  brought  to  review  that  judicial  action. 

The  case  shows  that  the  intestate,  Pierce,  was  hired 
August  13,  1894,  by  the  defendant  company  (defendant^in 
error)  for  occasional  service  as  an  extra  conductor  on  the 
company's  trolley  road  operated  between  Camden  and 
Woodbury.  It  was  an  ordinary  trolley  road,  with  double 
tracks;  having  its  wires  fastened  to  poles  set  on  the  out- 
side of  the  tracks  generally,  along  its  route,  which  is 
about  seven  or  eight  miles. 

The  intestate  had  formerly  acted  as  a  conductor,  for 
about  eleven  months,  on  the  Camden  Horse  Railroad,  in 
the  city  of  Camden. 

It  does  not  appear  that,  before  or  at  the  time  he  went 
into  defendant  company's  service,  he  had  any  knowledge 
as  to  its  said  road,  the  method  of  construction,  or  of  the 
company's  way  of  operating  it.  He  was  set  to  work 
occasionally,  for  the  first  two  or  three  weeks,  as  conductor 
on  the  lower  end  of  the  route,  a  branch  between  Woodbury 
and  Almonesson,  the  cars  of  which  did  not  run  this  side  of 
Woodbury.  He  did  not  have  steady  employment;  what 
work  he  had  was  for  the  most  part  on  that  lower  branch, 
and  it  was  not  clearly  proved  that  prior  to  September  15, 
1894,  he  ran  a  car,  as  conductor,  on  the  main  route  between 
Woodbury  and  Camden,  except  for  one  day,  September 
11th. 

On  the  night  of  September  15,  1894,  about  10  o'clock, 
he  left  Woodbury  for  Camden  in  charge  of  an  open  car,  or 
trailer,  having  several  passengers. 

This  so't  of  a  car  is  open  on  both  sides.  Its  seats  for 
passengers  run  crosswise  the  whole  width  of  the  car,  and 
on  each  side,  projecting  therefrom,  is  a  platform  step, 
about  seven  and  a  half  inches  wide,  running  the  car's 
length,  which  is  for  the  use  of  passengers  getting  on  and 
off,  and  particularly  for  the  use  of  conductors  for  collect- 


NEW  JERSEY,  1896.  379 

Pierce  v.  Railroad  Co. 

ing  and  registering  fares,  the  rope  for  registry  of  fares  run- 
ning along  the  upper  part  of  the  car^  within  reach  of  this 
platform  step. 

On  the  night  above  mentioned,  as  this  car  left  the  limits 
of  Woodbury,  going  at  rapid  speed,  the  conductor.  Pierce, 
was  moving  along  the  platform  step  attending  to  his  busi- 
ness; and,  as  he  was  reaching  up  for  the  registry  rope  to 
mark  afare^  his  head  came  in  contact  with  a  pole  standing 
close  to  the  car,  and  he  was  knocked  off  and  almost 
[      instantly  killed. 

A  passenger  who  happened  to  be  looking  at  the  con- 
ductor at  the  moment  says  that  he  saw  him  fall,  and  that 
the  night  was  so  dark  that  the  pole  could  not  be  seen 
until  at  the  very  instant  when  it  struck  the  conductor's 
head. 

It  was  discovered  that  the  pole  by  which  the  conductor 

was  hit  stood  on  the  center   space  between  the  double 

tracks,  and  was  only  six  and  a  half  inches  away  from  the 

outside  edge  of  that  platform  step  where  the  conductor 

was  at  work,  and  that  it  was  one  of  a  few  (five  or  six)  poles 

which,   for  some  reason,  had  been  set  at  that  particular 

locality  just  outside  of  Woodbury,  in  the  country  part  of 

the  road  in  the  center  space  between  the  double  tracks. 

These  five  or  six  poles  were  set  about  ninety  to]one  hundred 

feet  apart,  covering  a  distance  of  a  few  hundred  feet;  and 

the^^next  pole  north  of  the  one  which  hit  the  conductor  was 

set  ten  (10)  inches  off  from  said  outer  edge  of  said  platform 

step. 

The  plaintiff's  case  having  rested,  a  nonsuit  was  directed 
by  the  learned  justice  who  tried  the  cause,  on  the  grounds 
on  which  the  motion  was  based — 

(1)  That  the  intestate  knew  of  the  danger  and  risk  that 
his  position  as  conductor  involved,  on  that  particular 
route,  from  the  pole  in  question.  As  there  was  no  direct 
evidence  in  the  case  proving  any  such  knowledge  on  the 
part  of  the  intestate,  it  was  a  matter  of  inference^   from 
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the  facts,  whether  be  had  or  had  not  such  knowledge,  which 
was  for  the  jury  to  determine. 

(2)  That  the  intestate  was  negligent  in  being  unneces- 
sarily on  that  side  of  the  car  while  passing  the  pole  which 
caused  his  death.  This  depended  on  the  intestate's  knowl- 
edge of  the  danger,  and  was  also,  as  the  case  stood,  a  matter 
solely  for  the  jury.  The  car  was  going  at  rapid  speed  on 
a  very  dark  night. 

(3)  That  the  danger  from  this  pole  was  obvious,  and 
not  latent,  and  was  assumed  by  the  contract  of  service. 
This  was  a  question  of  fact,  under  all  the  circumstances 
as  shown  in  this  case.  Some  of  the  five  or  six  poles  were 
set  irregularly,  as  to  distance  from  passing  cars.  One  was 
ten  inches  off,  another  six  and  one-half  inches  off,  and  all 
were  from  ninety  to  one  hundred  and  twenty  feet  apart. 
One  might  be  passed  in  safety,  and  another  not. 

Such  a  dangprous  irregularity  in  the  planting  of  these 
poles  might,  and  might  not,  be  discoverable  to  persons  in 
rapidly  passing  cars,  exercising  ordinary,  reasonable  care 
and  observation. 

And  while  the  intestate  had  on  one  occasion  run  a  car 
on  this  part  of  the  route,  and  passed  the  poles  in  question, 
he  may  have  been  on  the  opposite  side  of  the  car  at  that 
moment,  or  he  may  have  passed  other  of  these  poles  at 
that  place  in  safety.  He  may  on  that  occasion  have  run  a 
closed  car,  and  not  an  open  car;  but  there  was  no  direct 
evidence  in  the  case  before  the  court  that  the  deceased  ever 
had  any  knowledge  of  the  pole  in  question,  or  of  the 
danger  or  risks  therefrom;  and  whether  or  not  he  ought  to 
have  known  of  the  danger  from  the  pole  by  which  he  was  hit 
was  a  matter  of  inference  from  the  facts  and  was  for  the  jury. 
Ne^v  York,  Susquehanna  and  Western  Railroad  Co,  v.  Marian^ 
28  Vroom,  94,  is  in  some  respects  applicable  to  the  matter 
before  us. 
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Lf6t  the  judgment  of  non-suit  be  reversed,  and  venire  de 
novo  issue. 
All  concur  for  reversal. 


Note. —  See  note  to  Lundguist  v.  Duluth  St  Ry,  Co.,  post. 


Lewis  E.  Windover  and  Lewis  T.  Cole,  as  Administra- 
tors, ETC.,  OF  Lyman  Windover,  Deceased,  Appellants, 
V.  The  Troy  City  Railway  Company,  Respondent. 

Ntw  York  Supitnie  Court,  Appellate  Division,  Third  Dept,,  April,  1896, 

(4  App.  Div.  202.) 

KUBCrBIC  6TRBET    RAILWAY— DUTY    TO    EMPLOYE— FAILURE   TO  .  EMPLOY 

SANDMAN. 

In  an  action  for  damages  for  the  death  of  a  motorman,  caused  by  his  car 
ronning  away  while  descending  a  steep  hill,  it  was  claimed  that  the 
brake  was  defective  and  tliat  the  company  was  negligent  in  failing  to 
provide  a  sandman  to  sand  the  tracks. 

The  trial  justice  held  that  as  to  both  these  particulars  the  motorman 
assumed  the  risk  of  his  employment,  and,  rejecting  all  evidence  as  to 
the  sandman,  non-suited  the  plaintiff. 

Hddj  that  as  to  the  brake,  it  appearing  that  if  the  brake  was  defective* 
deceased  must  have  known  it,  the  trial  court  was  right. 

But  that,  there  being  no  evidence  that  deceased  knew  that  in  addition  to 
brakes  and  reversing  the  power,  the  use  of  sand  was  also  requisite  to 
regulate  the  speed  of  cars  upon  the  hill  in  question,  he  could  not  be  held 
to  assume  the  risk  arising  from  the  failure  of  the  company  to  employ  a 
wand  man. 

Appeal  from  judgment  of  non-suit  granted  at  the  close 
of  plaintifif's  case.  The  action  was  brought  for  damages 
for  the  death  of  a  motorman  employed  by  defendant  upon 
its  electric  cars. 

On  the  28th  day  of  December,  1893,  in  the  city  of  Troy, 
N.  Y.,  the  said  WindoVer  was  employed  by  the  defendant, 
as  he  had  been  for  several  years  before,  as  a  motorman  on 
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one  of  its  street  cars  propelled  by  electricity.  At  the  time 
he  was  injured  he  was  in  charge  of  car  No.  27,  then  pro- 
ceeding in  a  westerly  direction  down  an  incline  on  Hoosick 
street  in  that  city.  The  tracks  were  slippery;  the  grade 
of  Hoosick  street  is  steep,  haying  in  some  places  a  descent 
of  from  eight  to  nine  feet  to  the  hundred,  and  the  car 
became  unmanageable  and  ran  away  down  the  incline 
and  across  River  street  into  a  building  on  the  west  side 
thereof.  The  decedent  was  so  injured  by  the  collision  that 
he  died  on  the  next  day. 

The  alleged  negligence  of  which  the  plaintififs  com- 
plained was  that  the  brake  on  the  car  was  defective,  and 
also  that  the  defendant  failed  to  employ  a  ''sandman''  to 
put  sand  on  the  slippery  tracks. 

It  was  shown  that  car  No.  27  on  one  occasion  before, 
when  under  the  charge  of  another  motorman,  had  run 
away.  The  plaintiffs  offered  to  show  that  on  another 
occasion,  prior  to  the  injury  to  Windover,  another  of  its 
cars  ran  away  down  the  incline  of  Hoosick  street.  Also, 
that  the  defendant  after  that  occurrence  for  two  or  three 
days  had  employed  a  man  to  put  sand  on  the  track,  but 
had  subsequently  taken  him  off;  also  to  show  that  at  the 
time  the  car  ran  away,  prior  to  the  injury  to  decedent,  the 
power  on  the  car  was  reversed,  but  its  speed  was  not 
diminished,  because  of  the  slippery  condition  of  the  tracks, 
there  being  no  sand  thereon.  The  evidence  so  offered  was, 
on  the  objection  of  the  defendant,  excluded  by  the  court. 
The  following  proceedings  were  also  had  on  the  trial  during 
the  examination  of  the  witness  Lewis  E.  Windover:  **Q.  (By 
the  plaintififs.)  Was  there  any  sandman  provided  for  the 
cars  running  up  and  down  that  hill?  [Objected  to  as  in- 
competent and  immaterial.]  The  Court:  I  don't  see  how 
it  can  be  made  material.  If  a  stranger  could  know  there 
was  no  sandman,  the  deceased  must  have  known  it;  and, 
if  he  knew  it,  he  must  have  assumed  the  risk  himself,  I 
thiQk.     -An   e:.iploye  assumes  all  the  apparent  risks.     I 
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will  exclude  the  matter  of  the  sandman.  Mr.  Black:  I 
except.  I  offer  to  show  that  the  road  failed  to  provide 
any  man  or  help  with  which  to  put  sand  upon  this  track  of 
this  railroad  upon  Hoosick  street  to  assist  in  the  stopping 
or  management  of  the  cars,  and  that  because  of  that  failure 
the  accident  occurred  which  produced  Windover's  death. 
The  Court:  I  suppose  you  mean  no  sandman  was 
employed  at  any  time  prior  to  the  death  of  the  deceased? 
Mr.  Black:  Yes,  nor  at  that  time.  [The  offer  is  objected 
to  as  before.]  The  Court:  Excluded  on  the  ground  that  it 
was  a  danger  to  be  assumed;  that  it  was  a  condition  and 
fact  known  to  the  deceased.     [Plaintiff  excepted.]" 

Prank  S.  Black,  for  the  appellants. 

Thomas  S.  Fagan,  for  the  respondent. 

Putnam,  J. :  The  evidence  produced  by  the  plaintiffs  to 
show  iihat  the  brake  on  car  No.  27,  on  which  the  decedent 
was  the  motorman  at  the  time  of  the  accident,  was  defec- 
tiye,  was  scarcely  sufficient  to  sustain  their  contention. 
The  were  only  able  to  show  that,  about  a  month  before  the 
injury  to  Windover,  the  brake  worked  hard;  were  it  other- 
wise, however,  it  appeared  that  the  deceased  had  been  in 
the  employ  of  the  defendant  as  a  motorman  for  several 
years.  If  the  brake  worked  hard  or  was  defective,  he  must 
have  known  it.  He,  therefore,  having,  with  such  knowl- 
edge of  the  defect,  taken  the  responsibility  of  working  on  the 
car,  and  assumed  the  risk  arising  therefrom,  no  liability 
on  account  of  the  brake  was  incurred  by  the  defendant. 
Powers  et  al.  v.  The  N.  F.,  L.  E.  &  W.  R.  R.  Co.,  98  N. 
Y.  274;  Crown  v.  Orr  et  al.,  140  id.  450;  Monaghan  v.  N. 
Y.  Central  &  H.  R.  R.  R.  Co.,  45  Hun,  113;  Odell  v.  Same, 
120  N.  Y.  323;  Freeman  v.  The  Glens  Falls  Paper  Mill  Co., 
70  Hun,  530;  affirmed,  142  N.  Y.  639. 

Hence,  the  only  question  in  the  case  that  requires  con- 
sideration is  that  arising  from  the  exclusion  of  the  evidence 
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ofifered  by  the  plaintiffs.  The  trial  court  refused  to  allow 
the  plaintiffs  to  show  that  the  corporation  failed  to 
supply  a  **sandraan"  for  cars  running  on  Hoosick  street, 
stating  that  he  would  exclude  the  matter  of  the  ^^sand- 
man"  on  the  ground  that,  if  one  was  not  provided  by  the 
defendant,  Windover  must  have  known  it,  and,  therefore, 
he  assumed  the  risk  resulting  from  the  absence  of  such  an 
employe. 

As  the  trial  court  excluded  all  testimony  on  that  subject, 
of  course  we  cannot  know  what  evidence  the  plaintiff  would 
have  produced  if  permitted. 

It  was  the  duty  of  the  defendant  to  supply  the  car  on 
which  the  deceased  was  employed  as  a  motorman  with 
sufficient  and  proper  help  and  with  proper  appliances  and 
instrumentalities  to  safely  operate  it.  FUke  v.  Boston  <t 
A.  R,  R.  Co.,  53  N.  Y.  549;  Booth  v.  Same,  73  id.  38; 
Whittakery.  D.  &  H.  R,  R,  Co.,  126  id.  544;  Cuppins  y. 
TheN.  Y.  C.  &H.  R.  R.  R.   Co.,  122  id.  557. 

The  decedent,  as  the  employe  of  the  defendant  in  the 
management  of  the  car,  had  the  right  to  rely  upon  the 
assumption  that  the  defendant  had  performed  this  duty. 
He  did  not  in  the  first  instance  assume  risks  resulting 
from  the  failure  of  the  corporation  to  do  so.  As  Andrews, 
J.,  remarked  in  Booth  v.  Boston  &  Albany  R.  R.  Co.  {supra, 
40):  **  The  rule  that  the  servant  takes  risks  of  the  service 
'supposes,'  says  Lord  Cranworth,  *that  the  master  has 
secured  proper  servants  and  proper  machinery  for  the 
conduct  of  the  work.'  Bartonshill  Coal  Company  y.  Reid, 
3  Macq.  275."  If,  however,  in  the  service  of  the  defendant, 
Windover  discovered  that  it  had  failed  to  furnish  proper 
machinery  and  appliances  for  the  car  or  sufficient  help, 
and  after  such  'discovery  voluntarily  continued  in  the 
employ  of  the  corporation,  under  the  authorities  above 
referred  to,  he  must  be  deemed  to  have  elected  to  have 
assumed  the  risks  resulting  from  the  neglect  of  the  defend- 
ant to  perform  its  duty.    Thus  it  has  been  held  that  a  ser 
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vant  of  a  railroad  company  cannot  recover  for  injuries 
resulting  from  the^unskilfulness  of  his  fellow  servant 
negligently  employed  by  the  corporation,  if  he  voluntarily 
remained  in  its  service  with  knowledge  of  such  fact. 
Haskin  v.  The  N.  Y.  C.  &  H,  R  R.  R.  Co,,  65  Barb.  129; 
affirmed,  56  N.  Y.  608;  Laning  v.  The  N,  Y.  C.  R.  R.  Co., 
49  N.  Y.  521.  So  in  this  case,  the  decedent,  having 
olect^d  to  remain  in  the  service  of  the  defendant  with 
knowledge  of  the  defective  brake,  cannot  recover  from  the 
corporation  for  an  injury  resulting  therefrom.  The  risk 
from  the  brake  was  apparent  and  must  have  been  known 
to  and  voluntarily  assumed  by  him. 

But  we  are  unable  to  concur  with  the  view  taken  by  the 
trial  court,  that  the  decedent  assumed  the  risk  resulting 
from  the  defendant's  neglect  to  employ  a  man  to  place  sand 
on  its  tracks,  in  the  absence  of  any  evidence  or  facts  indi- 
cating such  an  assumption.  We  think  the  judge  should 
have  received  the  evidence  offered  by  the  plaintiffs,  and 
afterwards  have  determined  the  question  he  assumed  to 
decide  in  advance,  if  the  facts  proved  by  the  plaintiffs 
should  have  shown  that  a  **sandman''  was  required  for 
cars  of  the  defendant  on  Hoosick  street  and  that  it  was 
negligent  in  not  furnishing  such  an  employe. 

As  we  have  already  said,  it  was  the  duty  of  the  corpora- 
tion to  supply  the  car  with  suitable  machinery,  appliances 
and  help  with  which  to  manage  it;  and  the  deceased  as  an 
employe  in  the  first  instance  could  properly  assume  that 
it  had  performed  this  duty.  He  was  not  required  to 
make  a  critical  examination  of  those  appliances,  or  to 
entertain  doubts  as  to  the  cars  being  properly  equipped. 
^Te  knew  that  the  speed  of  the  car  could  be  regulated  in 
two  ways,  by  the  brake  and  by  reversing  the  power.  He 
could  properly  assume,  unless  he  knew  otherwise,  that 
those   means  provided   by  the  defendant  were  sufficient. 

There  was  no  evidence  produced  that  he  knew  that  a 
VOL.  VI — 25. 
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"aandman"  waa  required;  it  was  not  proved  that  tbetai 
bad  bver  run  away  with  him,  or  that  he  knew  that  iior 
any  other  of  defeuduut'3  cars  had  tun  away  before  the 
accident. 

We  think  the  learned  trial  court  was  mistakeQ  in  assum- 
ing as  a  fact,  in  advance  of  the  evidence  offered,  or  which 
might  have  been  produced,  that  Wiudover  assumed  the  risk 
arising  from  the  failure  of  the  defendant  to  employ  a  "sand- 
man." Had  the  court  received  such  evidence,  a  swMof 
facts  might  have  appeared  showing  such  an  assumption, 
or,  on  the  contrary,  the  circum-*tanees  might  have  indi- 
cated that  the  deceased,  without  any  knowledge  of  the 
necessity  of  "a  sandman,"  and  believing  that  the  defend- 
ant, as  it  was  its  duty  to,  had  furnished  the  requird 
instrumentalities  to  check  the  speed  of  the  car,  had  m 
assumed  a  risk  of  which  he  was  ignorant,  or  the  evidence, 
if  received,  might  have  raised  a  question  of  fact  for  the  jurj" 
as  to  8uch  assumption.  Laning  v.  N,  Y.  C.  E.  li.  Co., 
supra. 

In  14  American  and  English  Encyclopaedia  of  Law,  843, 
it  is  said:  "A  servant  does  not,  of  course,  assume  the  risk 
of  any  dangers  arising  from  unsafe  or  defective  metbods, 
surroundings,  machinery  or  other  instrumentalities,  unless 
he  has,  or  may  be  presumed  to  have,  knowledge  or  notice 
thereof."  In  a  note  on  the  next  page  of  the  same  volume 
it'^is  also  stated:  "And  it  may  be  observed  in  this  connec- 
tion, that  it  is  one  thing  to  be  aware  of  defects  in  tlifl 
instrumentalities  or  plan  furnished  by  the  master  for  tb; 
performance  of  his  services,  and  another  thing  to  know  or 
appreciate  (the  rtsAa  resulting  or  which  may  follow  from 
such  defects.  The  mere  fact  that  the  servant  knows  t!ie 
defects  may  not  charge  him  with  contributory  negligence, 
or  the  assumption  of  the  risks  growing  out  of  them.  The 
question  is,  did  he  know,  or  ought  he  to  have  known,  in 
the  eiercise^of  ordinary  common  sense  and  prudence,  that 
the  risks,  and  not  merely  the  defects,  existed.     Cook  t. 
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St.   Paul,    etc.    R.    Co.,    34   Minn.  45;    Russell  v.    Minn, 
etc.  R.  Co.,  32  Minn.  230." 

We  think  the  above  quotations,  which  are  supported  by 
many  authorities  in  the  work  in  question,  state  the  correct 
principle  applicable  to  such  a  case  as  this. 

Windover  did  not  assume  the  risk  in  question,  unless  he 
knew  that  the  power  to  reverse  and  the  brake  were  insuffi- 
cient to  prevent  the  car  from   running  away,  and  that  a 
"sandman"    was    required.      It    could    not  be  properly 
assumed  as  a  fact,  in  the  absence  of  any  evidence  in  that 
regard,  that  he  did  know.     In  the  absence  of  such  knowl- 
edge, the  risk  arising  from  the  absence  of  the  ''sandman" 
was  not  an  apparent  one.     In  Haskin  v.    The  N.    Y.   C. 
&  H.  R.  R.  Co.   (supra),    it   appeared  that  the  deceased 
knew  of  the  unskilfulness  of  his  co-employe,   and,  after 
such  knowledge,  voluntarily  remained  in  the  service  of  the 
corporation. 

We  think,  therefore,  the  court  below  erred  in  disposing 
of  the  case  in  advance  of  the  evidence  that  might  be  pro- 
duced, and  in  declining  to  receive  the  testimony  offered  by 
the  plaintiffs. 

The  question  arising  in  the  case  as  to  the  contributory 
DegUgence  of  the  deceased  was,  we  think,  under  the  facts 
shown,  clearly  for  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
All  concurred,  except  Landon,  J.,  dissenting. 
Judgment  reversed,  new  trial  granted,  costs  to  abide  the 
event. 


KoTK.—  See  note  to  next  case. 


(Head-note  by  the  court):  ! 

The  defendant,  a  street  railway  company,  required  by  its  tuIm  tint  fli 
employes  in  cibarge  of  its  cars  should  give  timely  warning,  bj  ptf 
signals,  to  its  employefi  engaged  in  track' repairing,  of  the  appiwii*  d 
its  cars.  The  ptaintilT.  in  reliance  on  such  rulea,  and  while  »l  *^ 
repairing  the  track  of  the  defendant,  aa  its  employe,  was  Btiuck  ui 
injured  by  a  cw,  by  tlie  failure  of  the  motorman  to  give  such  idgiuk 
and  by  his  running  the  car  at  a  rate  of  Bjieed  prohibited  by  law.  ^t- 
that  the  plaintiff  and  the  motorman  wore  fellow  servants,  and  thM  tie 
defendant  is  not  liable  to  the  plain  tiS  for  his  in  juries  resulting  from  tin 
negUgeuce  of  the  motorm&n.  ^ 

Appeal  by  plaintiEf  from  judgment  of  District  Cowt 
St.  Louis  county.  J 

John  Jenswold,  Jr.,  for  appellant.  i 

Bilison,  Congdon  &  Dickinson,  for  respondent. 

Start,  C,  J. :  The  defendant  is  a  street  railway  corporfr 
tion,  and  operates,  with  others,  a  double  track  street  rail- 
way line  upon  Superior  street,  in  the  city  of  Duluth.  On 
July  10,  1894,  the  plaintiff,  while  as  work  as  the  samni 
of  the  defendant  repairing  its  tracks  on  such  street,  wu 
struck  and  injured  by  one  of  its  cars  which  was  then  being 
operjited  along  o;ie  of  its  traclcs.  He  brought  this  action 
to  recover  damages  for  such  injury,  alleging  in  his  com- 
plaint that  it  was  due  to  the  defendant's  negligence.  At 
the  trial,  the  defendant,  upon  the  pleadings  and  certain 
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admissions  made  by  the  plaintiff,  moved  the  court  to  dis- 
miss the  case,  on  the  ground  that  the  negligence  of  which 
plaintiflF  complained  was  that  of  the  motorman,  his  fellow 
servant.  The  motion  was  granted,  and  plaintiff  appealed 
from  an  order  denying  his  motion  for  a  new  trial. 

The  short  facts  of  the  case,  as  disclosed  by  the  complaint 
and  the  admissions  at  the  trial,  are  these:  The  plaintiff 
was  one  of  a  crew  of  men  employed  by  the  defendant, 
who  were  engaged  in  repairing  the  tracks,  by  taking  up 
and  relaying  the  pavement  between  the  rails  over  which 
the  defendant's  street  cars  operated  by  electric  power 
passed  frequently  at  irregular  intervals.  In  order  to  make 
the  place  a  reasonably  safe  one  for  the  men  thus  employed,, 
the  defendant  adopted  a  rule  whereby  it  required  those  in 
charge  of  its  cars  to  give  ti  mely  warning  of  their  approach 
to  the  crew,  and  it  was  the  custom  to  do  so.  The  plaint- 
iff pursued  his  work  in  reliance  upon  this  rule  and  custom 
and  due  observance  of  them  by  the  defendant,  and  while 
80  engaged,  and  without  notice  of  the  approach  of  the  car 
which  struck  him,  this  car  approached  the  place  where  the 
plaintiff  was  at  work  at  the  rate  of  10  miles  an  hour,  and 
the  motorman  in  charge  thereof  failed  to  make  any  effort 
to  slacken  its  speed,  and  negligently  failed  to  give  any 
signal  or  warning  of  its  approach.  The  charter  of  the 
defendant  provides  that  no  car  shall  be  run  within  the 
limits  of  the  city  at  a  greater  rate  of  speed  than  six  miles 
an  hour.  The  principal  question  presented  by  these  facts 
for  our  decision  is  whether  the  negligence  of  the  motor- 
man  was  that  of  a  fellow  servant  or  a  vice  principal. 

The  provisions  of  chapter  18,  Laws  1887,  modifying  the 
law  as  to  injuries  sustained  by  one  servant  by  the  negli- 
gence of  his  fellow  servant  in  cases  of  railway  companies, 
have  no  application  to  the  defendant  street  railway  com- 
pany.    Funk  V.  St.  Paul  City  R.  Co.   (Minn.),  63  N,  W. 
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Rep.   1099.     Counsel  for  the  plaintiff  claims  that  it  vas 
the  defendant's  duty  to  furnish  to  plaintiff  a  reasonably 
safe  place  in  which  to  work,  and,  as  a  means  of  making 
the  place  in  question  safe,  it  was  necessary  to  give  him 
due  warning  of  the  approach  of  its  cars,  and,  having  made 
a  rule  requiring  the  motorman  to  give  such  warning,  his 
failure  to  do  so  was  the  negligence  of  the  defendant,  and 
not  of  a  fellow  servant.     He  supports  his  contention  with 
ability  and  the  citation  of  adjudged  cases  in  other  juris- 
dictions; but,   whatever  may  be  the  rule  elsewhere,  we 
must  hold  that  the  negligence  of  the  motorman  was  that 
of  a  fellow  servant,  as  we  regard  the  question  settled  by 
the  previous  decisions  of  this  court.    It  is  true,  as  claimed, 
that  it  was  the  duty  of  the  defendant  to  use  reasonable  care 
to  provide  a  safe  place  in  which  the  plaintiff  was  required 
to  work,  and  that  this  duty,  like  the  duty  to  furnish  safe 
machinery  and  proper  appliances  for  doing  the  work,  was 
an  absolute  one,  which  the  defendant  could  not  delegate, 
so  as  to  be  relieved   from  liability  in  case  the  duty  was 
neglected.      But   if    the    safe    place    or   safe    machinery 
which    the    master    has    furnished    and  keeps  in  repair 
is  made  unsafe  by  the  negligence  of  his  servants,  whom 
he  has  selected  with  due  care,   in  using  or  operating  the 
place  or  machinery,    and  one  of  his  servants  is  injured 
thereby,     such    negligence  is    that  of  a    fellow   servant. 
Foster  v.  Minnesota  Central  R.  Co.,  14  Minn.  360  (Gil.  277); 
Collins  V.  St,  Paul  &  Sioux  City  R.  Co.,  30  Minn.  31;   Co-- 
nclly  y.  Minneapolis  Eastern  R.  Co.,  30  Minn.  80;  Randall 
V.  R,  Co.,  109  U.  S.  478.     The  plaintiff  relies  in  support 
of  his  proposition  upon  the  following  cases,  in  this  court: 
Erickson  v.  B.   &  0.   R.    Co.,  41  Minn.  500;  Anderson  v. 
Northern  Mill  Co.,   42   Minn.   424;    Westaway  v.    Chicago, 
St.  Paul,  iScc.  R.  Co.,  56  Minn.   28;  Schulz  v.   C.  M.  S:  St. 
P.  R.  Co.,  57  Minn.  271,     These  cases  are  not  in  point. 
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In  the    first    one    the  law    of    fellow  servants   was  not 
involved,  for  the  plaintiff  in  that  case  was  not  a  servant 
of  the  railway  company,  but  of  an  independent  contractor. 
The    remark  quoted  in  his  brief  by    counsel,    from  the 
opinion  and  syllabus  of  the  case  cited,  to  the  effect  that 
the  duty  of  the  defendant  to  plaintiff  in  respect  to  giving 
proper  signals  of  the  approach  of  trains  was   the  same 
whether  the  plaintiff  was  in  its  employment  or  that  of  its 
contractor,   means  only  that  the  railway  company  owed 
the  same  obligations  to  exercise  care  for  the  safety  of  an 
employe  of  a  contractor  working  on  or  near  its  tracks  as 
it  would  if  he  was  its  own  employe.     It  is  to  be  remem- 
bered that  the  case  arose  and  the  opinion  was  written  after 
chapter  13,  Laws  1887  (defining  the  liabilities  of  railroad 
companies  for  injuries  to  their  servants  by  the  negligence 
of  fellow  servants),  was  enacted.     In  the  second  case  cited 
the  negligence  of  the  employe  of  one  person  resulted  in 
the  injury  of  an  employe  of   another.      No  question  of 
fellow  servant  was  involved.     The  third  case  related  to  the 
duty  of  a  railroad  company  to  a  traveler  to  give  its  usual 
signals  of  the  approach  of  its  trains  at  a  private  wagon 
crossing.     The  last  case  cited  arose  after  chapter  13,  Laws 
1887,  became  a  law.     The  plaintiff  and  the  motorman  in 
the  case  at  bar  were  fellow  servants.     Neal  v.  No.  Pac,  R, 
Co,f  57  Minn.   365.     The   plaintiff    was    injured  by  the 
negligence  of  the  motorman  in  failing  to  give  any  signal  of 
the  approach  of  the  car,  or  to  slacken  its  speed,  as  it  was 
his  duty  to  do.     But  such  duties  did  not  appertain  to  the 
work  of  furnishing,  constructing  or  equipping  a  safe  place 
for  work  or  safe  machinery  for  the  execution  of  the  work, 
but  to  the  operation  of  the  street  railway;  hence  his  negli. 
gence  on  the  premises  was  that  of  a  fellow  servant,   and 
the  plaintiff  cannot  recover. 
The  plaintiff  further  claims  that  the  fact  that  the  car 
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which  Struck  him  was  being  run  at  the  time  at  a  rate  0/ 
speed  exceeding  sijt  miles  ao  hour,  in  violalion  of  ]«, 
renders  the  liefendant's  liability  for  his  injuries  abKolaie. 
Statutes  and  ordinances  regulating  the  speed  of  railwi/ 
trains,  providing  for  the  giving  of  signals  at  crossings,  »iKi 
for  fencing  the  right  of  way,  do  not  abrogate  the  qualifjiij 
principle  of  the  common  law  relating  to  contribuiorf 
negligence,  assumption  of  risks  and  injuries  by  the  neglt- 
gence  of  fellow  servaDts.  Jiandatl  v.  B.  ifc  0.  JL  Co.,  IW 
U.  S.  478;  Fleming  v.  St.  Paul  &  Duluth  R.  Co..  27  Minn, 
111;  John^nnr.  Chicago,  MUu-aukec  &  St.  P.  R  Cn.,!B 
Minn.  425;  Mosfr  v.  St.  Paid  ^-  DuUth  R.  Co.,  42  MiuQ. 
480.  The  fact  that  one  of  the  acts  of  negligence  of  tlie 
motorman  complained  of  in  this  case  was  probibiti'd  by 
law  does  not  aEfect  the  question  of  the  liability  uf  tb» 
defendant  to  the  plaintiff  for  injuries  resulting  solely  (roni 
the  negligence  of  bis  fellow  servant.     Ordur  affirmed. 


NoTB  1. —  In  the  twelve  cases  preceding  thinnote,  damages  were  «)ii|1ii 
against  eleotric  companiea  for  injuries  caused  to  their  employes,  luti* 
first  six  of  these  cases,  the  injury  was  bj  electric  shock.  In  most  of  ^ 
oBses,  the  decision  turned  wholly  or  in  part  upon  the  peculiar  mis' 
governing  the  relation  of  master  and  servant,  in  case  of  injury  tolli' 
latter,  as  distinguished  from  cases  of  alleged  negligence  resultii^  ^ 
injury  to  persons  not  emp!o3-ea. 

Thus,  the  rule  that  the  employer  must  furnish  reasonalily  safe  machlii- 
ery  and  appliances  is  applied  in  »'.  U.  Tel.  Co.  t.  McMuJlen.  antt.  p.  JS: 
Z.i"coJn  St.  ft]/.  Co.  T,  Co.c,  ante,  p.  852,  and  WiTtdova-  v.  IVoj  CiitHll- 
Co..  ante,  p.  3Sl.  In  Harrouti  v.  Brush  Elec.  Lt.  Co..  an(e,  p.  357.  it  i» 
BtAted  that  the  degree  of  diligence  required  of  the  employer  increases  iriA 
the  danger  and  baiard  necessarily  connected  with  the  use  ottbetf^ 
ances.  And  in  SIcAdiim  v,  Ciiilral  Ry.  & Elte.  Co.,  ante,  p.  348.  tbatslK- 
tric  railway  companies  are  bound  to  a  very  high  degree  of  care  to  prcOd 
their  employes  and  the  puliHc  alike  from  the  dnni,-ftri!  of  uninsutil«i 
trolley  wires.  The  rule  above  Eta.ted  has  negative  application  in  Fooniq 
V.  Sunstt  TeiepK  A  Tel.  Co.,  ante.  p.  3B8,  in  which  it  was  haldthstatM 
upon  private  property,  from  which  a  lineman  fell  and  waa  injured.  <v 
not  an  appliance  furnished  by  the  company  employing  him,  ud  haiMil 
incurred  no  liability. 
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The  rule  that  the  servant  assumes  the  ordinary  risks  of  his  employinent 
is  applied  or  laid  down  in  W,  U,  Tel.  Co,  v.  McMxUlen,  ante,  p.  838;  Dixon 
V.  W.  U.  Tel.  Co.,  ante,  p.  370,  and  Denver  Tramway  Co.  v.  Nesbit,  ante, 
p.  373. 

That  a  servant  assumes  the  risk  of  obvious  dangers  and  cannot  recover 
for  injuries  due  to  defective  appliances  of  which  he  had  knowledge,  is 
illustrated  in  Pierce  v.  Camden,  <fcc.  Ry,  Co.,  ante,  p.  377,  and  Windoi^er 
T.  Troy  City  Ry.  Co..  ante,  p.  881.  In  the  latter  case  it  was  held  that  the 
motorman  who  was  killed  must  have  had  knowledge  of  a  defective  brake, 
bat  that  as  it  did  not  appear  that  he  knew  the  need  of  sand  on  the  track, 
he  did  not  assume  the  risk  of  the  company*s  failure  to  provide  a  sandman. 

That  one  employe  cannot  recover  against  the  company  for  injuries 
resulting  from  the  negligence  of  a  co-employe  is  the  gist  of  the  decision  in 
Lundquist  v.  Duluth  St.  Ry.  Co.,  ante,  p.  888. 

Note  — 3.  The  following  are  memoranda  of  additional  cases  upon  the  same 
general  subject  and  illustrating  the  same  principles: 

In  John  C.  Greene  v.  W.  U.  Tel.  Co.,  United  States  Circuit  Court, 
District  of  Blinnesota,  March  11,  1896  (73  Fed.  Rep.  250),  an  action  for 
damages  for  injury  to  a  lineman  who  while  engaged,  with  other  employes, 
under  a  foreman  in  erecting  telegraph  poles,  was  injured  by  the  falling  of 
an  insufficiently  guyed  pole  which  he  had  climbed  by  order  of  the  foreman, 
the  following  is  the  language  of  the  court  in  directing  a  verdict  for  the 
defendant: 

'*  The  Court:  I  think  this  was  a  risk  that  the  plaintiff  assumed  when  he 
was  hired.  It  was  a  part  of  his  duty.  He  was  not  only  to  help  erect  and 
climb  poles  and  string  wires,  but  to  help  put  up  those  gin  poles.  While 
the  business  may  have  been  a  hazardous  one,  he  assumed  the  ordinary 
risks  incident  thereto,  and  among  them  that  of  a  pole  not  being  properly 
guyed,  owing  to  negligence  on  the  part  of  his  fellow  workmen.  Conced- 
ing that  the  foreman  was  a  representative  of  the  company,  I  do  not  think 
it  has  anything  to  do  with  the  case.  Plaintiff  was  not  taken  from  any 
particular  duty  and  put  into  one  that  he  was  not  hired  to  do,  which  was 
extra  hazardous,  and  unnecessarily  exposed  him  to  a  danger  which  he  did 
not  contemplate  by  virtue  of  his  employment;  but  he  was  hired  to  do  just 
what  he  was  ordered  to  do,  and  in  so  doing  the  accident  happened.  I 
think  this  man  was  injured  by  a  risk  which  he  assumed  by  virtue  of  his 
employment,  and  I  instruct  you  that  the  defendant  is  entitled  to  your 
verdict." 

Jn  Bland  v.  Shreveport  Belt  Ry.  Co.,  Louisiana  Supreme  Court,  June 
15, 1896  (48  La  Ann.  257),  in  which  a  lineman  while  taking  down  a  g^y 
wire  from  a  pole  which  had  been  insecurely  planted  was  killed  by  the  fall- 
ing of  the  pole  upon  him,  it  appeared  that  the  vice  of  construction  was 
concealed,  and  that  the  officers  of  a  preceding  board  of  management  had 
been  notified  of  the  defect.     Held,  that  the  company  could  not  excuse 
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itBplf  on  the  plea  of  want  of  noti«;  that  the  lineman  did  not  roloEt»ri)y 
place  hiinsplf  in  a  dangerous  tx^sitinn,  and  was  bound  to  knowonlj pMeot 
defects;  tliat  the  niaater  did  no.t  perform  his  dutj'  of  furnishing  suiuUi 
appliances. 

In  Atlantie  Ave.  Rrj.  Co.  t.  Van  Dyke.  United  Statoa   CSrouit  Coort  tt 
Appeals.  Second  Circuit.  Feb.  20.  1896  (73  Fed.  Rep.  458),  the  plaintiff  ww 
a  lineman  who,   while  at  work  on  a  towei  wagon  making  repaiis  to  tlie 
wires  of  the  defendant's  trollej  road,  was  knocked  from  the  Uiwer  vsgM 
and  injured  by  a  ca*.     There  was  evidence  of  an  attempt  to  stop  the  at, 
and  a  question  arose  as  to  the  sufficiency  of  the  appliances  fordoirgio     ' 
quickly.     Held,  proj)er  to   submit  this  question  to  the  jury,  with  the     ! 
instruction  that  the  defendant  was  not  bound  to  provide  the  reiylMt     I 
appliances,  but  only  such  as  reasonable  and  prudent  men  would  pnri^     I 

In  Louim  J.  Sundy  t.  Savannah  St.  Railroad,  Georgia  Supreme  Cowti 
Oct.  G.  189S  (QB  Qa.  819),  it  appeared  that  the  husband  of  plamtiffnti  ' 
motorman  in  the  employ  of  the  defendant;  that  while  standing  upMi  (Ju 
step  of  his  car,  with  bis  back  to  a  pole  standing  from  twelve  to  eighttcn 
inohefi  from  the  car,  and  exnmining  some  part  of  the  car.  hewatatnick 
on  the  head  by  the  pole  and  killed.  He  knew  the  location  of  tb*  iwle 
and  could  have  seen  it  before  reaching  it.  After  the  accident  thf  poh 
was  moved  so  as  to  stand  about  twice  as  far  from  the  track.  Judgmtsl 
of  noii'Buit  waa  affirmed. 

In  Whipple  V,  N.  Y.,  N.  H.  tt  Hartford  Railroad  Co.  and  CrandtS  ». 
Same,  Rhode  Island  Supreme  Court,  July  24,  18if6  (35  Atl.  Gep.  305.  XH. 
respectively),  suljstanlially  the  same  quesliona  were  decided  in  each  caw. 
viz.,  that  the  ereution  of  a  telegraph  poie  by  ,  railroad  company  soDescits 
track  as  to  endanger  its  employes  while  performing  their  duties,  isnt^li- 
gence;  and  that  an  employe  ignorant  of  the  dangerousconditionanduelaS 
ordinary  care  cannot  be  said  to  have  assumed  such  risk  as  incident  tfl  hi* 
employment. 

In  Kentieson  v.  West  End  St.  Ry.  Co.,  Massachusetts  Supreme  Jadicio^ 
Court.  Feb.  25, 1897,  the  following  is  nearly  the  entire  opinioo: 

Holmes,  J.:  This  is  an  action  for  running  over  the  plaintiff's  intestate 
with  an  electric  car  on  which  he  was  employed  as  motorman.  The  erf* 
had  reached  its  destination,  Somerville.  The  conductor  went  to  Viaff 
Somerville  end,  shifted  the  trolley  and  pushed  in  the  fender.  The  d»«eaaed 
took  off  the  motor  handles  and  gong  tapper,  went  to  the  other  end,  which 
now  would  be  the  front  of  the  car,  and  was  seen  to  stoop  down,  and  take 
hold  of  the  fender.  Very  shortly  afterwards,  the  car  started,  and  he  was 
caught  under  the  wheels,  and  fatally  injured.  What  caused  the  oar  to 
start  if  wholly  uncertain.  See  Rosa  v.  Cordage  Co.,  154  Hoss.  257.  It  Is 
suggested  til  at  the  car  waa  defective,  but  there  is  no  satisfactory  evideiuK 
that  it  was.  or,  if  it  was,  that  the  defect  waa  or  ought  to  have  been  known 
to  the  defendant,  or  that  it  waa  of  such  a  nature  aa  to  be  likely  to  caoM 
the  start.  It  is  equally  or  more  likely  that  the  car  moved  after  the  trolley 
was  turned  and  read  justed,  because  the  electricity  had  not  been  folly  shot 
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off,  or  because  the  deceased  in  some  way  moved  the  cable  under  the  car 
which  let  on  the  power.  The  presiding  judge  was  right  in  taking  the 
case  from  the  jury. 

In  Baltimore  Trusty  Ac,   Co.  v.  Atlantic  Traction  Co, ,  United  States 
Circuit  Court,  Northern  District  of  Georgia,  June  8,  1895  (69  Fed.  Rep 
S58),  held  that  the  conductors  of  two  electric  railway  cars  on  the  same 
road  are  fellow  servants,  and  that  the  common  employer  is  not  liable  for. 
injury  to  one  of  them  resulting  from  a  collision  caused  by  the  negligence 
of  the  other. 
In  W,  H.  Gier  v.  Los  Angeles  Consol,  Elec,  Ry,  Co.,  California  Supreme 
Court,  July  3,  1896  (108  Cal.  129),  a  conductor  on  an  electric  street  rail- 
w  ay  was  in j\ired  by  being  caught  and  crushed  between  two  cars.    The 
locident  was  due  to  the  negligent  act  of  the  motorman,  plaintiffs  co- 
empbye.    Hddj  that  there  was  not  sufficient  evidence  of  defendant's  neg- 
ligence in  employing  the  motorman  to  justify  a  verdict  for  plaintiff. 
hiBrittonv.  West  End  St.  Ry.  Co.,  Massachusetts  Supreme  Judicial 
Court,  Feb.  25,  1897  (46  N.  E.  Rep.  Ill),  held,  that  a  paint  shop  superintend- 
ent, acting  as  a  motorman,  was  to  be  regarded  as  a  motorman  and  not  as 
a  saperintendent,  in  applying    the  employer's  liability  act  (St.  1887,  ch. 
270),  to  an  action  for  injury  to  an  employe  who  was  assisting  by  guiding 
the  trolley. 
For  said  act,  see  note  to  WiUey  v.  Boston  Elec.  Lt.  Co.,  anU,  p.  867. 


Lowell  M.  Redfield  and  others,  Respondents,  v. 
Oakland  Consolidated  Street  Railway  Company, 
Appellant. 

California  Supreme  Court,  Dec,  6,  1895, 

(110  Cal.  277.) 

Electtric  street  railway— Injury  to  passenger. 

The  death  of  a  passenger  upon  a  trolley  car  was  caused  by  the  car  running 
away  and  jumping  the  track. 

The  following  circumstances  appeared:  The  car  was  in  charge  of  the 
motorman  alone.  At  a  switch  he  had  to  go  to  the  rear  platform  to 
adjust  the  trolley.  In  returning  he  fell,  and  the  car  got  away.  He  had 
not  shut  off  the  power  when  he  left  the  front  platform. 

Held,  that  since  in  passing  the  switch  the  attention  of  one  man  was  requi- 
site at  each  end  of  the  car,  there  was  conclusive  evidence  of  negligence 
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of  the  company  in  famishing  but  one  man  to  perform  both  duties. 
Or,  if  the  motorman  could  have  safely  gone  to  adjust  the  trolley,  provided 
he  first  shut  oflf  the  power,  then  his  failure  to  shut  off  the  power  was 
negligence,  with  which  the  compan  y  was  chargeable. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Alameda  county. 
Commissioners'  decision. 

Chickering,  Thomas  &  Gregory,  R.  M.  Fitzgerald  and  Carl 
H,  Abbott,  for  appellant. 

Hall  &  Earl,  for  respondents. 

Haynes,  C.  :  The  defendant,  the  Oakland  Consolidated 
Street  Railway  Company,  operated  an  electric  street  car 
line  between  the  city  of  Oakland  and  Mountain  View 
Cemetery. 

On  May  6,  1893,  Adeline  B.  Redfield  and  her  children, 
Lowell  M.  Redfield  and  Mattie  A.  Redfield,  got  upon  one 
of  the  defendant's  cars,  at  or  near  Mountain  View  Ceme- 
tery, to  return  to  the  city  of  Oakland.  This  car  was 
operated  by  only  ofie  man,  as  was  customary  upon  that 
line.  The  car  in  question  had  a  solid  glass  partition 
separating  the  body  of  the  car,  in  which  the  seats  were, 
from  the  platform  at  each  end,  which  was  intended  for  the 
motorman;  and  the  only  way  the  motorman  could  pass 
from  one  end  of  the  car  to  the  other  was  along  the  step  on 
the  outside  of  the  car. 

From  the  cemetery  the  track  runs  towards  the  city, 
for  some  distance,  on  a  practically  level  grade;  then 
ascends  a  grade  to  the  summit  of  a  hill,  at  a  switch, 
which  is  the  highest  point  of  the  track.  From  that  point 
the  track  descends.  On  the  summit  of  the  hill  the  track 
is  comparatively  straight  for  about  thirty-five  feet.  From 
the  switch  the  track  descends  at  a  varying  grade  for  a 
distance  of  about  one-half  a  mile  to  Booth  street,  and  then 
turns  to  the  right,  or  west. 
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When  the  car  was  going  up  the  hill  above  mentioned, 
the  motorman,  who  was  then  upon  the  front  end  of  the 
car,  jumped  off,  and  got  on  again  at  the  rear  end  of  the 
car,  and  took  hold  of  the  trolley  rope  to  adjust  the  trolley 
around  a  curve  over  the  switch,  the  car  going  up  the  hill 
slowly.  When  the  switch  was  reached  th  e  motorman  had 
some  trouble  in  putting  the  trolley  on  the  right  wire.  In 
attempting  to  return  to  the  front  platform,  he  fell  to  the 
ground,  and  when  he  got  up  he  was  unable  to  catch  the 
car,  which  by  this  time  was  going  down  the  hill.  The 
car  ran  down  the  hill  to  the  curve,  where  it  left  the 
track  and  went  across  the  road  on  one  side,  until  it 
struck  the  gutter,  when  it  righted  itself  and  flew  across  a 
field  until  it  stopped.  Said  Adeline  B.  Redfield  in  some 
way  struck  her  head  and  fell  ofif  the  car  after  it  left  the 
track,  and  received  such  injuries  that  she  died  therefrom 
on  the  29th  day  of  June,  1893. 

This  action  is  prosecuted  by  her  husband,  Horace  A. 
Redfield,  and  her  two  minor  children,  for  the  recovery  of 
damages.  The  jury  returned  a  verdict  for  the  sum  of 
fourteen  thousand  dollars,  upon  which  judgment  was 
entered;  and  this  appeal  is  from  the  judgment,  and  also 
from  an  order  denying  the  defendant's  motion  for  a  new 
trial. 

The  points  made  by  appellant  will  be  noticed  substan- 
tially in  the  order  in  which  they  are  presented  in  its  brief. 

6.  It  is  also  contended  **that  the  evidence  shows  that  the 
injury  complained  of  was  the  result  of  an  unavoidable 
accident  and  inevitable  casualty,"  and  that,  therefore,  the 
evidence  was  insufficient  to  justify  the  verdict.  The  fact 
that  in  passing  the  switch  the  attention  of  one  man  was 
required  at  each  end  of  the  car  and  that  one  man  could 
not  be  at  both  ends  at  the  same  time,  conclusively  shows 
negligence  on  the  part  of  the  defendant  in  putting  but  one 
man  in  charge  of  the  car   to  perform  both  duties.     Or  if, 
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ou  the  other  baud,  tbe  maQ  in  charge  could  have  stopped 
the  car  by  shutting  off  the  power,  aud  changed  ihetroOey 
to  the  proper  wire,  it  was  negligence  for  him  to  leave  tlie 
motor  witli  the  power  on,  and  the  car  in  motion,  to  go  » 
the  other  end  of  the  cat"  to  adjust  the  trolley.  The  fall  of 
the  motoi-maa  while  attempting  to  returo  to  the  front 
platform  was  accidental,  but  it  was  not  accidental  that  but 
one  muu  was  put  in  charge  of  the  car  when  two  were 
required,  or  that  the  one  man  did  not  stop  the  car  to 
adjust  tbe  trolley,  if  tbe  adjustment  could  be  mads  in 
that  way.  The  fact  that  for  some  months  one  man  hal 
operated  the  car  without  accident  doea  not  show  tbn 
absence  of  constant  danger,  while  tbe  circumstance! 
under  which  tbe  accideut  occurred  show  that  it  miglit 
have  occurred  many  times,  aud  that  it  was  a  constant  and 
continuing  negligence  to  operate  tbe  car  with  but  one  mui 
lu  charge. 

We  find  no  ground  upon  which  tbe  judgment  and  otia 
appealed  from  should  be  reversed,-  and  advise  that  they 
be  affirmed. 

Srarlks,  C,   and  Vanclief,  C,  concurred. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing 
opiDioQ,  tbe  judgment  and  order  appealed  (com  m 
affirmed. 


XOTB.— See  note  to  DanviUe  St.  Car  Co.  -r.  Payne,  post. 
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Dbnveb  Tramway  Company  v.  William  Reid. 

Colorado  Supreme  Court,  April  6, 1896, 
(22  Ck)L  849.) 

^t-^CTRIC    STBBET    RAILWAY— INJURY     TO     PASSENGER.— CONTRIBUTORY 

NEQUGENC  S—  COMPARATIVE  NEQLIQENCB. 


^^liether  or  not  it  is  contributory  negligence  for  a  passenger  to  attempt 
%o  alight  from  a  slowly  moving  trolley  car  is  a  question  to  be  determined 
\>y  the  jury  under  the  circumstances  of  any  given  case. 

doctrine  of  comparative  negligence  prevails  only  in  the  States  of 
<}eorgia,  Illinois  and  Tennessee,  and  perhaps  a  few  others. 

Appbal  by  defendant  from  judgment  of  Court  of  Appeals 
affirming  a  judgment  of  the  District  Court,  awarding 
l^laintifT  $5,500  damages  for  injuries  sustained  by  a  fall 
from  an  electric  street  car. 

The  opinion  below  is  reported  4  Am.  Electl.  Cas.  332, 
where  the  portions  of  the  charge  to  the  jury  which  were 
under  consideration  upon  this  appeal  are  set  forth  in  full. 

James  H.  Brovm  and  A.  M.  Stevenson^  for  appellant. 

V.  D.  Markham,  for  appellee. 

Hayt,  C.  J. :  The  plaintiff,  William  Reid,  at  the  time  of 
the  accident,  was  a  passenger  on  one  of  the  street  cars  of 
the  Denver  Tramway  Company.  The  train  in  which  the 
plaintiff  was  riding  consisted  of  two  cars,  both  used  for 
the  carriage  of  passengers,  the  first  car  being  what  is 
known  as  a  *' motor  car,"  and  the  second  a  ** trailer." 
These  cars  were  being  propelled  by  electricity,  communi- 
cated by  means  of  a  trolley  and  wires  overhead.  The 
accident  occurred  between  eight  and  nine  o'clock  in  the 


I  time  a    large  i 
passengers  upon  the  two  cars.  ' 

The  only  evidence  for  the  plaintiff  as  to  the  accident 
was  given  by  himself.     His  testimony  in  reference  Uiewat  I 
ia  contradicted  by  eeverai  witnesses  introduced  on  bcliaifof  ] 
the  company.     Reid  testifies  that  at  the  time  of  the  acd- 
dent  he  was  upwards  of  sixty  years  of  age,  a  blacksmith  bT   ' 
trade,  that  ho  had  taken  passage  upon  one  of  the  di'tend-  | 
ant's  trains,  and  paid  five  cents,  the  usual  fare  therefnr; 
that  he  desired  to  get  off  at  Tenth  street;    that  when  iiv 
was  some  distance  away  he  signaled  the  conductor  instop 
at  the  next  street,  this   being  Tenth  street;  that  he  wnasi 
the  time  sitting  on  the  front  seat  of  the  rear  car;  tlisl  « 
the  car  approached  Tenth  street  he  was  preparing  tflahgit; 
that  he  arose  in  his  seat,   and  stepped  down  on  the  sidt 
step,  the  car  at  the   time  moving   slowly;  that  as  he  was 
stepping  down  he  was  thrown  between  the  cars  by  a  suJdfO 
stop  of  the  cars;  that  by  the  fall  he  was  rendered  uncon- 
scious, or  at  least  at  the  time  of  the  trial  had  no  recollK- 
lion  of  what  occurred  iramediat-ly  after  h<>  feii. 

From  other  wituossea  it  was  shown  that  the  car  ffS! 
stopped  within  a  few  feet  of  the  point  where  the  acddeai 
occurred;  that  Reid  was  found  lying  in  the  street,  witi 
bis  foot  in  the  life  guard  in  front  of  the  wheels  of  ihr 
trailer;  that  when  ho  was  extricated  be  seemed  to  be  in » 
dazed  'condition,  which  some  of  the  witnesses  atirihutw' 
to  inebriety.  Dr.  Hart,  his  physician,  who  was  summoni^ 
soon  after  the  accident,  testifies  that  he  found  him  BuSet- 
ing  from  severe  bruises  and  burns;  that  both  hamis  ani 
both  ankles  were  Ijurned  somewhat,  his  left  hand  an<i  W 
ankle  severely;  that  the  left  ankle  was  burned  to  the  bonf, 
and  the  bone  covering  torn  to  a  cdnsiderable  extent,  and 
that  he  was  bruised  upon  the  back  and  elsewhere  abom 
the  body. 

The  theory  of  the  plaintiff  being  that  these  bums  we"' 
caused  in  someway  by  escaping  electricity,  that  plainiiff" 
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body  had  come  in  contact  with  some  part  of  the  car  that 
was  charged  with  electricity,  and  that  when  his  ankle 
struck  the  ground  the  circuit  was  completed,  experts  were 
examined,  whose  evidence  tends  to  show  that  the  burns 
might  have  been  caused  in  this  way,  although  expert 
electricians  were  introduced  by  the  defendant,  who  testified 
that  the  burns  could  not  have  been  caused  in  the  manner 
claimed  by  plaintiflf,  or  by  electricity  from  the  car  in  any 
way. 

Some  half  dozen  witnesses  were  introduced  on  behalf  of 
defendant,  who  contradicted  his  statements  as  to  the 
manner  in  which  the  accident  occurred.  These  witnesses 
testified  that  the  plaintiff,  not  waiting  for  the  car  to  stop, 
got  up,  and  stepped  off  in  the  middle  of  the  street,  the 
cars  being  required  to  stop  only  at  the  far  side  of  inter- 
vening streets.  The  conductor  testified  that  he  was 
engaged  in  collecting  £ares  at  the  time,  and  saw  no  signal 
from  Keid  to  stop,  but  that  the  car  was  being  stopped  for 
other  passengers  to  alight. 

The  verdict  is  against  the  weight  of  evidence,  and  it  is 
probable  that  the  result  was  influenced  by  this  improper 
testimony,  and  the  remarks  of  plaintiff's  counsel  [refer- 
ring to  certain  testimony  in  impeachment  of  a  witness,  and 
remarks  of  counsel  with  reference  thereto],  and  therefore, 
the  judgment  must  be  reversed. 

We  are  also  of  opinion  that  the  first  instruction  is 
erroneous.  By  it  the  jury  are  told,  inter  alia,  that:  **The 
plaintiff  getting  up  from  his  seat  and  preparing  to  get  off 
of  the  car  before  the  car  had  fully  come  to  a  standstill, 
but  was  very  slightly  moving,  was  not  contributory  negli- 
gence on  the  part  of  the  plaintiff,  unless  such  getting  up 
from  his  seat  and  otherwise  preparing  to  get  off  the  car 
and  alighting  therefrom  was  done  in  a  careless  or  negli- 
gent manner  were  the  circumstances  and  surroundings 
VOL.  VI— 26. 
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considered.  For,  if  such  negligence — if  there  was  any— 
on  the  part  of  the  plaintiff,  was  slight,  or  the  remote  cause 
of  the  injury,  he  may  recover,  notwithtanding  such  slight 
negligence  or  remote  cause." 

In  the  last  few  years  horses  have  been  almost  entbely 
displaced  as  a  motive  power  on  street  car  lines  in  cities 
by  cables  and  electricity,  and  the  operation  of  cars  and 
trains  (Correspondingly  accelerated.  As  transit  becomes 
more  rapid,  the  dangers  incident  to  street  railway  travel 
are  correspondingly  augmented,  and  as  the  danger  is 
increased  the  law  exacts  greater  care  on  the  part  of  both 
the  passenger  and  the  carrier.  For  this  reason  many  of 
the  decisions  applicable  to  passengers  on  horse  cars  are 
.inapplicable  to  the  newer  methods  of  transportation.  The 
cable  and  electric  service  of  to-day  more  nearly  resembles 
the  ordinary  railway  train,  and  the  case  law  which  has 
grown  up  with  reference  to  the  latter  is  more  in  point.  It 
has  been  held  in  a  number  of  cases  that  a  passenger  upon 
a  railway  '*has  no  right  to  attempt  to  alight  from  a  train 
of  cars  when  in  motion,  and  if  he  undertakes  to  do  so 
without  the  knowledge  or  direction  of  any  employe  of  the 
company,  it  is  at  bis  peril."  Sccor  et  al  v.  T.  P.  &  W. 
Ry.  Co.,  10  Fed.  Rep.  15,  and  cases  cited;  2  Wood's  Rail- 
way Law,  §§  305,  1126;  Hutchinson  on  Carriers,  §  643; 
Solomon  V,  Manhattan  Ry,  Co,,  103  N.  Y.  438. 

In  other  jurisdictions  it  has  been  held  that  in  case  of 
injuries  received  by  a  passenger  in  alighting  from  a 
slowly  moving  train,  the  question  of  plaintiff's  negli- 
gence is  a  question  of  fact  for  the  jury  to  determine. 
And  this  seems  to  be  the  trend  of  recent  authority, 
although  this  rule  is  subject  to  some  exceptions. 
Beach  on  Contributory  Negligence,  Section  147;  Leslie  y. 
Wabash,  &c,  Ry,  Co.,f88  Mo.  50;  Taylor  v.  Missouri  Pacific 
Ry.  Co.,  Mo.  26  App.  336;  Penn.  R.  Co.  v.  Lyons,  129 
Pa.  St.  113;  Covington  v.  Western,  &c.  R.  R  Co  81 
Ga.  273. 
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The  latter  yiew  we  think  the  better  one  as  applied  to 
passengers  upon  electric  cars.  In  this  case  the  plaintiff 
says  that  he  was  preparing  to  leave  the  train  by  stepping 
down  on  the  side  step,  when  he  was  violently  thrown  to 
the  ground.  This  being  the  preparation  stated  by  the 
plaintifiF,  the  jury  must  have  believed  from  the  instruction 
that  they  were  not  at  liberty  to  hold  him  guilty  of  contrib- 
utory negligence  by  reason  of  this  act,  unless  performed 
in  a  careless  or  negligent  manner.  The  accident  occurred 
between  eight  and  nine  o'clock  at  night.  The  plaintiff 
was  at  the  time  upwards  of  sixty  years  of  age,  and  whether 
ther,  in  these  circumstances,  it  was  negligent  on  his  part 
to  thus  step  down  on  the  moving  car,  was  not  a  question 
of  law  for  the  court,  but  a  question  of  fact  for  the  jury. 

Then,  again,  this  instruction  seems  to  recognize  com- 
parative degree  sof  negligence.  It  is  misleading  in  this 
respect,  if  not  positively  erroneous.  Outside  of  the  States 
of  Illinois,  Georgia  and  Tennessee,  and  perhaps  a  few 
others,  such  comparison  is  not  permitted;  the  test  else- 
where being  the  plaintiff's  contributory  negligence.  And  it 
may  now  be  considered  as  well  established  outside  of  the 
above  jurisdiction  that  in  cases  of  this  character  the  plaint- 
iff cannot  prevail  if  his  own  negligence  contributed  to  the 
injury,  and  without  which  it  would  not  have  happened. 
Lord  V.  Puehlo  Smelting  &  Refining  Co.,  12  Colo.  390;  Beach 
Contrib.  Neg.  §  34;  O^Keefe  v.  ChicagOy  &c.  Railroad  Co.,  32 
Iowa,  467;  Wells  v.  N,  Y.  &c.  Railroad  Co.  24  N.  Y.  181; 
Wilds  y.  Hudson,  &c.  Railroad  Co.,  24  N.  Y.  430;  Louis- 
ville,  &c.  Railway  Co.  v.  Shanks,  94  Ind.  598;  Starry  y. 
Dubuque,  &c.  Railroad  Co.,  51  Iowa,  419. 

For  the  reasons  given,  the  judgment  of  the  Court  of 
Appeals  will  be  reversed,  with  directions  to  revera©  the 
judgment  of  the  trial  court.     Reversed. 


Kon. —  See  note  to  DanvUle  St.  Car  Co,  v.  Payne,  post. 
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Thb  Cicero  and  Proviso  Street  Railway  Compant  ?. 

Frank  Meixner. 

Illinois  Supreme  Court,  October  11, 1895, 

(IGO  m.  820.) 

Electric   street    railway— Injury    to  passenger— Contbibutobi 

negligence. 

It  is  not  contrib  utory  negligence  as  matter  of  law  for  a  person  to  attempt 
to  board  an  electric  street  car  while  in  motion. 

Questions  of  negligence  and  contributory  negligence  held  properly  sub- 
mitted to  the  jury. 

Appeal  by  defendant  from  judgment  of  Appellate  Court, 
affirming  a  judgment  of  the  trial  court  entered  upon  the 
verdict  of  a  jury  in  an  action  for  damages  for  personal 
injuries  received  by  plaintiff  while  attempting  to  board  an 
electric  street  car. 

William  H,  Barnum,  John  A.  Post  and  John  B.  Brady ^ 
for  appellant. 

Brandt  &  Hoffman,  for  appellee. 

Justice  Phillips  delivered  the  opinion  of  the  court: 
One  of  the  errors  assigned  for  the  reversal  of  this  judg- 
ment is  the  refusal  of  the  trial  court  to  instruct  the  jury  to 
find  for  the  defendant,  at  the  close  of  the  plaintiff's  evi- 
dence, and  the  refusal  of  the  court  to  give  a  like  instruction 
that,  as  a  matter  of  law,  the  plaintiff  had  failed  to  make 
out  his  case,  which  was  asked  at  the  close  of  the  argument. 
It  is  urged  that  the  evidence  of  plaintiff  did  not  warrant 
the  jury  in  finding  that  the  injury  of  plaintiff  was  the 
result  of  defendant's  negligence,  as  charged  in  the  declara- 
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tion,  and  also  that  the  evidence  of  plaintiff  establishes 
that  he  was  not  at  the  time  of  his  injury  in  the  exercise  of 
reasonable  care  and  caution.  Both  of  these  matters  are 
ordinarily  questions  of  fact,  to  be  determined  in  the  trial 
and  appellate  courts.  As  this  court  has  frequently  held, 
it  is  not  our  province  to  determine  or  pass  upon  such  ques- 
tions, further  than  to  ascertain  whether  or  not  there  was, 
at  the  close  of  plaintiflf's  case,  evidence  tending  to 
prove  the  facts  alleged  in  the  declaration,  and  whether, 
at  the  close  of  all  the  testimony,  when  the  motion  to 
instruct  for  plaintiff  was  refused,  the  evidence,  with 
all  the  inferences  which  the  jury  can  justly  draw 
from  it,  was  insufficient  to  support  a  verdict  for  plaintiff, 
and  that,  if  one  was  returned,  it  must  be  set  aside. 
Lake  Shore  and  Michigan  Southern  Railway  Co.  v.  Richards, 
152  111.59;  Wenona  Coal  Co,  v.  Holmquist,  152  id.  581; 
Palman  Palace  Car  Co.  v.  Laack,  143  id.  242;  Purdy  v. 
Hall,  134  id.  298;  Chicago  and  Northwestern  Railway  Co. 
V.  Dunleavy,  129  id.  132;  Bartelott  v.  International  Bank, 
119  id.  259;  Simmons  v.  Chicago  and  Tomah  Railroad  Co., 
110  id.  340. 

Two  elements  alleged  in  the  declaration,  and  necessary 
to  be  established  by  plaintiff  before  he  could  recover,  were 
negligence  of  the  defendant,  as  charged,  and  that  the 
plaintiff  was  in  the  exercise  of  due  care  and  caution  for 
his  own  safety.  It  is  not  the  province  of  this  court  to  say 
whether  these  facts  are  proven.  The  evidence  before  the 
trial  court  and  jury  tended  to  show  that  plaintiff,  on 
August  10,  1891,  was  on  Madison  street,  in  Chicago, 
about  two  blocks  east  of  Desplaines  avenue.  He  was 
walking  east  on  the  north  side  of  Madison  street,  intend- 
ing to  board  an  east  bound  car  on  defendant's  line.  When 
a  car  approached,  and  was  distant  one  hundred  and  fifty 
or  two  hundred  feet,  plaintiff,  still  being  on  the  sidewalk 
on  the  north  side  of  the  street,  signaled  to  the  motorman, 
by  throwing  up  his  hand.     He  then  proceeded  diagonally 
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to  the  middle  of  the  street,  and  continued  walking  easter- 
wardly,  in  the  space  between  the  two  street  car  tracks. 
The  next  street  crossing  east  of  this  was  Thomas  street. 
He  continued  between  the  two  tracks  some  twenty-five  feet 
east  of  this  crossing,  when  the  car  overtook  him.  Plaint- 
iff contends  that,  before  the  car  reached  him,  he  bad  seen 
the  motorman  turn  the  brake,  so  that,  when  he  attempted 
to  get  on,  the  car  had  slackened  down  to  a  speed  of  about 
four  or  five  miles  an  hour.  He  was  still  on  the  left  hand 
or  the  north  side  of  the  track,  and  desired  to  get  on  the 
front  platform.  As  the  car  went  by,  he  caught  the  hand 
rails  on  each  side  of  the  front  platform,  when  he  says  the 
speed  of  the  car  was  suddenly  accelerated,  and  he  lost  his 
hold,  was  dragged  some  forty  feet  or  more,  and  thrown 
under  the  wheels,  and  his  left  hand  was  crushed  off.  The 
material  parts  of  plaintiff's  testimony,  as  above  set  forth, 
were  corroborated  by  two  spectators  who  witnessed  the 
occurrence — one  from  the  street,  and  the  other  in  an 
adjoining  yard,  not  far  distant.  Many  of  these  facts  were 
contradicted  by  the  motorman  and  four  passengers  on  the 
front  platform,  who  testified  that  the  car  was  running  at 
a  speed  of  seven  or  eight  miles  an  hour  when  it  reached 
appellee,  and  that  the  speed  had  not  been  decreased,  for 
the  reason  that  no  'signal  was  seen,  and  that  the  speed 
was  not  accelerated,  but,  on  the  contrary,  the  current  was 
turned  off,  and  the  brake  applied,  as  soon  as  plaintiff 
attempted  to  get  on.  It  was  contended  and  testified  to  by 
these  witnesses  that  plaintiff  had  his  back  turned  to  the 
car  while  walking,  and,  as  the  car  approached  and  over- 
took him,  he  attempted  to  catch  it  with  both  hands;  that 
the  motorman  at  once  attempted  to  stop  the  car,  and  did  so 
within  a  space  of  thirty-five  or  forty  feet.  Some  passen- 
gers in  the  car  also  testified  that  there  was  no  decrease  in 
speed  until  after  the  accident  occurred. 

In  the  discussion  of  the  question  as  to  whether  the  court 
erred  in  refusing  to  instruct  the  jury  to  find  for  defendant, 
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only  the  facts  as  presented  and  shown  by  plaintifiF's  evidence 
will  be  considered. 

The  serious  results  of  the  injury  to  appellee  are  not  dis- 
puted.  He  was  a  cabinet  maker,  and  his  skill  as  such 
depended  on  the  use  of  both  his  hands. 

We  have  examined  this  record  with  the  utmost  care,  to 
ascertain  if  this  judgment  is  by  it  sustained.  Negligence 
is  ordinarily  a  question  of  fact  for  the  jury.  In  Wabash 
Railway  Co.  v.  Brown,  152  111.  484,  this  court  has  said: 
**Negligence  is  ordinarily  a  question  of  fact.  Where  the 
evidence  on  material  facts  is  conflicting,  or  where,  on  any 
disputed  facts,  fair  minded  men  of  ordinary  intelligence 
may  differ  as  to  the  inferences  to  be  drawn,  or  where,  on 
even  a  conceded  state  of  facts,  a  different  conclusion  would 
reasonably  be  reached  by  different  minds,  in  all  such  cases, 
negligence  is  a  question  of  fact.  .  .  .  With  all  the 
facts  considered,  if  there  is  a  reasonable  chance  of  conclu- 
sions differing  thereon,  then  it  is  a  question  for  a  jury. 
Negligence  may  become  a  question  of  law  where,  from  the 
facts  admitted  or  conclusively  proved,  there  is  no  reason- 
able chance  of  different  reasonable  minds  reaching  different 
conclusions."  To  hold  that  the  trial  court  should  have 
given  the  general  instruction  as  asked,  this  court  must 
hold  that  it  was  not  a  question  of  fact  as  to  whether  or  not 
plaintiff  was  guilty  of  negligence  contributing  to  the 
injury,  but  that  it  was  a  question  of  law,  and  was  negli- 
gence per  86  for  the  plaintiff  to  attempt  to  board  the  car 
in  question,  running  at  the  rate  of  speed  as  shown.  If 
it  was  a  question  of  fact,  then  it  was  properly  submitted 
by  the  trial  court  to  the  jury. 

This  court  has  held  in  a  number  of  cases  that  it  is 
negligence  for  a  passenger  to  get  off  a  train  of  which  the 
motive  power  is  steam,  while  the  cars  are  in  motion. 
Illinois  Central  Railroad  Co,  v.  LxdZj  81  111.  598;  Ohio  and 
Mississippi  Railway  Co,  v.  Stratton,  78  111.  88;  Illinois  Cery- 
tral  Railroad  Co.  v.  Chambers,  71  111.  519;  Illinois   Centra 


408  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Railway  Co.  v.  Heixner. 

Railroad  Co,  v.  Slatton,  54  111.  138;  Chicago  and  Alton  Rail- 
road Co.  V.  Randolph,  53  111.  510.  In  Chicago  aiui  Alton 
Railway  Co.  v.  Scales,  90  111.  586,  this  court  said,  p.  592: 
''If  it  is  to  be  regarded  dangerous  for  a  passenger  to  get 
off  a  train  of  cars  in  motion,  it  is  likewise  dangerous  to 
get  on  the  train  when  in  motion.  If  a  person  is  guilty  of 
such  negligence  when  getting  off  a  train  of  cars  in  motion 
as  will  preclude  a  recovery  for  the  injury  received,  upon 
the  same  principle  and  for  the  same  reason  a  person 
injured  in  getting  on  a  train  in  motion,  and  in  consequence 
thereof,  should  be  regarded  guilty  of  such  negligence  as 
will  prevent  a  recovery,''  The  courts  of  other  States  have 
adopted  the  same  rule,  that  it  is  negligence  for  a  passenger 
to  alight  from  a  moving  train  of  cars,  the  motive  power  of 
which  is  steam. 

The  rule  as  applicable  to  steam  railways  is  relaxed 
when  applied  to  horse  cars  or  street  railways.  Terre  Hauk^ 
etc.  Railroad  Co.  v.  Buck,  96  Ind.  346;  Stonery.  Pennsyl 
vania  Co.,  98  Ind.  384.  Beach  on  Contributory  Negli- 
gence, section  90,  says:  '*It  is  well  settled  that  it  is  not 
contributory  negligence  per  se  for  one  to  alight  from  or  to 
board  a  moving  street  car,  and  here,  again,  we  find  the 
severity  of  the  rule  as  applicable  to  steam  railways  essen- 
tially relaxed.''  Booth  on  Street  Railway  Law  (sec.  336) 
lays  down  the  same  rule  in  the  following  language: 
'*  Although  the  act  of  boarding  a  car  while  in  motion  is 
always  attended  with  some  risks,  the  rules  applicable  to 
persons  entering  cars  operated  by  steam  are  noB  usually 
applied  with  the  same  strictness  to  street  railways  operated 
by  horse  power.  It  is  a  general  rule,  established  by 
numerous  decisions,  that  if  a  person  who  has  the  free  use 
of  his  faculties  and  limbs  has  given  proper  notice  of  his 
desire  to  be  taken  up,  and  the  speed  of  the  car  has  been 
slackened  in  the  usual  manner,  it  is  not  negligence  perse 
to  attempt  to  get  on  while  it  is  moving  slowly,  and  that, 
if  a  person  is  injured  under  such  circumstances,  the  ques- 
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tion  of  bis  contributory  negligence  is  ordinarily  on»  of 
fact  for  the  jury/' 

The  doctrine  is  establisbed  in  nearly  all  of  the  States 
where  the  question  has  arisen  that  it  is  not  negli- 
gence per  se  for  a  passenger  to  board  or  alight  from  a 
street  car  operate  by  horse  power,  and  the  question 
of  contributory  negligence  is  one  of  fact  for  the  jury. 
McDonough  v.  Metropolitan  Railway  Co.y  137  Mass.  210; 
Eppendorf  v.  Brooklyn,  etc.  Railroad  Co.y  69  N.  Y.  195; 
Ganiard  v.  Rochester  City,  etc.  Railroad  Co.  (Sup.)  2  N.  Y. 
Supp.  470;  Morrison  v.  Broadway,  etc.  Railroad  Co.,  130 
N.  Y.  166;  People's  Passenger  Railroad  Co.  v.  Green,  56 
Md.  84;  North  Chicago  Street  Railroad  Co.  v.  Williams,  140 
111.  275.  In  the  case  of  Sahlgaard  v.  St.  Paul  City  Rail- 
way Co.,  48  Minn.  232,  where  the  motive  power  of  the  car 
was  a  cable,  the  same  rule  as  above  stated  was  held  also 
to  be  applicable. 

In  large  and  populous  cities,  where  cars  are  constantly 
receiving  and  discharging  passengers  at  crossings,  it  is  a 
well  known  fact  that  many  of  such  passengers  board  cars 
and  alight  therefrom  before  the  car  has  come  to  a  full  stop, 
and  that  they  do  so  usually  with  perfect  safety.  It  is  well 
known,  also,  that  street  car  companies  tacitly  invite  many 
passengers  to  board  and  alight  from  their  cars  by  checking 
up  to  a  slow  rate  of  speed,  and  immediately  starting  up  at 
a  greater  speed  when  the  passenger  is  safely  aboard  or  has 
alighted.  It  would  be  impossible  for  a  court  to  lay  down 
the  rule  as  to  what  particular  rate  of  speed  would  be 
auflScient  notice  to  a  passenger  that,  if  he  attempted  to  get 
on  or  off,  he  would  be  held  guilty  of  contributory  negli- 
gence. It  would  also  be  a  great  hardship,  and  unjust,  to 
lay  down  a  general  rule  that  a  passenger  attempting  to 
board  any  street  car  while  in  motion  at  all  should  be  held 
in  contributory  negligence.  Every  person  is  supposed  to 
know  that  the  boarding  of  a  moving  train  or  car  is  attended 
with  the  danger  of  a  misstep  or  fall,   and  a  fall  beside  a 
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moving  car  is  liable  to  bring  some  part  of  the  body  or 
limbs  in  danger  of  being  crushed.  It  is  the  duty  of  those 
having  control  and  management  of  cars  designated  for 
traffic  on  the  public  streets  to  bring  such  cars  to  a  full  stop 
at  such  places  as  are  convenient  and  necessary  for  the  pur- 
pose of  discharging  and  receiving  passengers,  and  it  is  no 
less  the  duty  of  passengers^  in  getting  on  or  off  such  cars, 
to  observe  due  precaution  for  their  own  safety.  We  can- 
not say,  however,  that  it  is  inconsistent  with  ordinary  care 
and  caution  for  a  person  to  board  a  street  car  while  in 
motion.  Whether  one  has  not  exercised  due  care  or 
caution  in  so  doing  is  to  be  determined  by  the  particular 
circumstances  in  each  case,  and  is  therefore  a  question  of 
fact  to  be  submitted  to  the  jury. 

The  cases  heretofore  cited  in  which  it  has  been  held  that 
it  is  not  negligence  per  se  for  a  person  to  board  or  alight 
from  a  street  car  while  in  motion  have  reference,  in  a  great 
degree,  to  horse  cars.  As  we  have  stated,  there  is  a  wide 
distinction  in  cases  of  such  motive  power,  as  the  act  is  not 
in  itself  negligence,  while  in  cars  propelled  by  steam  it  is 
negligence  to  do  so.  Where  the  motive  power  is  electric- 
ity* a  question  not  entirely  free  from  difficulty  is  pre- 
sented. The  modern  progress  of  methods  of  transportation, 
the  recent  discoveries  of  the  possibilities  of  electricity  as 
a  motive  power,  and  the  perfection  which  it  has  within  a 
few  years  Jdevoloped  and  attained,  have  demonstrated  a 
power  popular  as  a  method  of  transit.  The  purpose  to 
which  a  power  of  this  character  is  applied  must  to  some 
extent  be  considered.  Electricity  has  now  in  a  great 
measure  superseded  horse  power.  The  same  style  of  cars, 
and  often  the  same  cars,  are  used,  the  same  streets  are 
traversed,  and  a  like  number  of  stops,  and  in  like  places, 
are  made,  to  receive  and  deliver  passengers.  Electricity 
aa,a  motive  power,  while  stronger  and  more  powerful  and 
with  possibilities  of  a  greater  speed,  is  at  tlte  same  time 
more  nearly  under  the  control  of  the  person  in  charge, 
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I  horse  power.  The  strict  rule  in  force  regarding  the 
igence  of  a  person  alighting  or  boarding  an  ordinary 
a  of  steam  cars  had  for  it  many  good  and  sufficient 
ons,  which  are  not  applicable  to  the  electric  car,  as  in 
)ral  use.  In  the  latter  case,  stops  are  frequent,  and 
ortunity  for  great  speed  is  not  presented.  Steps  for 
(angers  are  near  the  ground,  and  the  chances  of  a  mis- 
•  or  fall  are  not  so  great  as  in  steam  cars,  as  con- 
cted.  Streets  on  such  lines  are  generally  paved,  and 
ihat  respect  passengers  may  as  safely  depart  or  board 
b  cars  in  one  place  as  another,  whereas,  in  the  case  of 
jn  cars,  platforms  are  generally  provided.  While  in 
itric  [cars  the  possibilities  of  speed  are  greater  than  in 
case  of  horse  cars,  yet  the  general  operation  and 
Qagement  of  such  cars  so  nearly  approaches  to  that  of 
86  cars  that  it  must  be  held  that  the  same  rule  of  law 
ich,  in  the  cases  cited  and  a  long  line  of  other  cases, 
ds  that  it  is  not  negligence  per  se  to  board  or  depart 
n  such  cars  while  in  motion,  is  also  applicable  to 
3tric  cars. 

t  follows,  therefore,  from  this  application  of  the  rule, 
tin  the  case  at  bar  it  was  solely  a  question  of  fact  as 
jvhether  or  not  there  was  negligence  in  the  acts  of  the 
endant,  or  contributory  negligence  on  the  part  of  the 
intifif.  There  was  evidence  tending  to  prove  the  facts 
Jged  in  the  declaration,  and  it  was  not  error  in  the  trial 
irt  to  refuse  the  general  instruction  •  asked.  It  was 
per  for  the  court  to  submit  the  question  to  the  jury. 


>nB, —  See  note  to  Danville  St,  Car  Co.  v.  Payne,  post. 
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The  State  op  Maryland  to  the  use  of  Mary  Sharkey 
V.  Lake  Roland  Elevated  Railway  Company. 

Maryland  Court  of  Appeals,  June  18,  1896. 

Elbctbio    stbbbt    railway— Injury  to   passenger— Contributoet 

neolioence. 

A  passengor  who,  though  acquainted  with  the  line  and  with  its  dangers, 
and  in  spite  of  a  warning  notice  conspicuously  placed  in  the  car,  steps 
upon  the  foot  board  of  a  moving  trolley  car  for  the  purpose  of  alighting, 
his  body  being  outside  the  car,  and  is  struck  by  a  trolley  post,  and 
injured,  is  guilty  of  contributory  negligence  which  bars  recovery  against 
the  railway  company. 

Appeal  by  plaintifiF  below  from  judgment  of  Baltimore 
Superior  Court. 

M,  R.  Walter,  Joseph  S.  Ileuisler  and  Charles  M.  Heuisler, 
for  the  State. 

7.  N,  Steel,  J,  E,  Semmes  and  F,  K.  Carey,  for  appellee. 

Russu^f,  J. :  This  is  an  appeal  by  the  plaintiff  below 
from  the  rulings  of  Dobler,  J.,  sitting  in  the  Superior 
Court  of  Baltimore  city  without  the  intervention  of  a  jury, 
in  a  suit  brought  by  the  appellant  (plaintiff  below)  against 
the  appellee  for  the  recovery  of  damages  for  the  death  of 
the  husband  of  the  equitable  plaintiff,  caused  by  the  alleged 
negligence  of  the  appellee.  The  appellee  runs  and 
operates  an  electric  railway,  for  the  transportation  of 
passengers  only,  from  the  corner  of  North  and  Fayette 
streets,  in  Baltimore  city,  to  Roland  Park,  in  Baltimore 
county.  There  were  two  sets  of  tracks,  running  north 
and  south,  on  Roland  avenue,  the  distance  between  which 
was  61  inches.     The  wires  supplying  the  electric  fluid  by 
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h  the  cars  are  propelled  are  supported  by  poles,  ten 
)8  in  diameter,  planted  between  these  tracks.  The 
on  which  this  accident  occurred  was  an  open  or 
Ber  car,  and  was  constructed  without  guards  so  that 
)ngers  could  enter  or  alight  on  either  side.  It  had 
b  or  ten  rows  of  seats  running  transversely,  and  a 
loard  on  each  side,  extending  its  entire  length.  This 
projected  one  foot  over  the  tracks  and  the  footboard 
nches  additional,  making  the  entire  projection  eigh- 
inches.  On  the  morning  of  September  11,  1894,  James 
barkey,  the  husband  of  the  equitable  plaintiff,  boarded 
car  on  its  trip  north  to  Roland  Park.  He  had  often 
m  on  it  before,  and  always  got  off  at  Cold  Spring  lane. 
took  a  seat  on  the  left  side,  the  fourth  row  from  the 
After  the  car  left  Heath  Brook  Station,  and  while 
as  some  distance  from  Cold  Spring  lane,  he  looked 
:  several  times,  but   the  conductor  who  was   at   the 

end,  with  his  manifest  in  his  hand,  preparing  to 
e  it  up,  did  not  see  him.  He  then  arose,  and  placed 
eft  foot,  which  was  nearest,  on  the  foot  rail,  as  if  to 
3t,  caught  with  both  hands  the  two  uprights  between 
benches,  one  in  each  hand,  and  was  turning  around 
motioning  the  conductor,  and  while  in  that  position, 

while  the  car  was  some  distance  from  Cold  Spring 
,  and  moving  rapidly,  was  struck  by  one  of  the  poles 
ted  between  the  tracks,  thrown  from  the  car,  and  died 
kbout  two  hours  afterwards.  At  each  end  of  the  car 
e  was  a  notice  warning  passengers  (1)  against  riding 
he  platform,  or  putting  their  heads  or  arms  out  of  the 
lows;  (2)  prohibiting  jumping  on  or  off  the  car  while 
lotion;  (3)  that  cars  stop  for  passengers  at  cross  streets 
;  (4)  against  attempting  to  leave  the  car  on  the  bridge 

Stony  Run,  at  any  point,  or  on  the  elevated  railway, 
pt  at  stations;  and  (5)  admonishing  them  that  **loss 
fe  or  injury  to  persons  may  result  from   a  violation  of 

notice."     At  the  close  of  the  testimony  the  defendant 
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offerod  a  prayer  asking  the  court  *'to  give  judgment  in  its 
favor  against  the  plaintiff,  because  the  undisputed  evi- 
dence in  the  case  shows  that  the  death  of  the  said  Sharkey 
was  directly  contributed  to  by  his  own  negligence,'*  which 
was  granted,  and  from  this  ruling  this  appeal  is  taken. 
There  is  no  difficulty  about  the  law  applicable  to  the  facts 
just  set  forth.  There  being  direct  evidence  of  the  cause  of 
the  injury,  there  is  no  room  for  the  invoking  of  a  presump- 
tion in  regard  to  it,  because  the  proof  of  the  fact  rebuts  the 
presumption.  Andrews  case,  39  Md.  329;  Philadelphia, 
(fee.  R.  Co.  V.  Stcbbing,  62  Md.  518.  The  responsibility 
of  the  appellee  for  the  safe  carriage  of  passengers  is 
founded  upon  contract.  The  law  casts  on  it  the  obligation  of 
providing  safe  means  of  transportation,  and  the  employ- 
ment of  skilful  agents;  and,  while  it  is  responsible  for  the 
consequences  of  any  failure  or  omission  in  this  respect, 
as  well  as  for  the  negligence  of  its  agents,  there  is  also 
imposed  on  the  passengers  the  duty  to  obey  the  reasonable 
regulations  of  the  company  in  entering,  occupying  and 
leaving  its  cars;  and  nothing  less  than  some  existing 
necessity,  beyond  his  control,  can  justify  a  passenger  in 
a  breach  of  his  contract,  and  render  the  company  liable 
for  injuries  received  in  consequence  of  a  known  violation 
of  such  regulations.  Peuasylvaaia  R.  Co.  v.  Zcbe,  33 
Pa.  St.  318.  And  this  court  has  uniformly  held  that  in 
such  a  case  the  question  of  negligence  on  the  part  of  the 
passenger  is  a  legal  ;  question  for  the  court  to  deciJe. 
Wilkinson's  case  30  Md.  233;  Andrew's  case,  39  Md.  329; 
Cason's  case,  72  Md.  377.  In  this  case  the  undisputed 
evidence  shows  that  Sharkey  had  frequently  ridden  on 
this  car,  that  the  warning  against  jumping  off  the  car 
while  in  motion  was  conspicuously  posted,  and  tkat  by 
the  exercise  of  reasonable  care  he  could  have  known  what 
was  necessary  for  his  own  safety.  The  accident  was  the 
direct  result  of  his  infraction  of  the  rules  of  ^the  company, 
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de  for  the  safety  and  protection  of  those  who  traveled 
its  cars.  There  was  suitable  and  sufficient  provision 
de  within  the  cars  for  all  the  passengers.  There  was 
pie  room  to  have  turned  around  inside  the  car,  and 
racted  the  attention  of  the  conductor  either  sitting  or 
nding;  but,  instead  of  availing  himself  of  this  means, 
voluntarily,  and  without  any  occasion  therefor,  took 
exposed  position,  placing  one  foot  outside,  and,  with 
body  beyond  the  car  line,  attempted  to  alight  from  a 
ddly  moving  car,  with  his  back  to  the  poles,  which  he 
3W  were  there.  Andrew's  case,  39  Md.  329;  Leonhardts 
,e,  66  Md,  70;  Cason's  case,  72  Md.  382.  The  case  of 
Itimore  &  Potomac  R,  Op.  v.  Swann,  81  Md.  400,  has 
m  earnestly  pressed  upon  us  to  sustain  the  appellant's 
itention  as  to  negligence  on  the  part  of  the  appellee  in 
)  location  of  the  poles  and  in  the  arrangement  and 
magement  of  the  car.  In  that  case  the  female  plaintiff 
d  purchased  a  ticket,  and  had  acquired  a  right  to  be 
aveyed  in  one  of  the  carrier's  passenger  coaches.  The 
rrier  substituted  a  baggage  car,  and  in  the  course  of  the 
arney  she  was  injured;  and  this  court  held  that  negli- 
nce  could  not  be  imputed  to  the  passenger  because  she 
ok  passage  in  the  baggage  car,  when  no  other  means  was 
fered;  and  that  the  questions  whether  the  carrier  had 
ade  diligent  eflfort  to  procure  a  passenger  car,  and 
hether  the  baggage  car  was  a  safe  vehicle,  were  proper 
lestions  to  be  submitted  to  the  jury.  In  this  case  no 
ich  questions  arise.  The  appellee  had  furnished  a 
lasenger  coach,  which,  so  far  as  the  record  discloses, 
as  a  safe  vehicle  for  the  transportation  of  passengers, 
id  in  doing  so  fulfilled  its  obligation  to  carry  the  pas- 
nger  safely,  **so  far  as  it  could  be  done  by  the  exercise 
the  highest  degree  of  care  and^skill  which  was  consistent 
ith  the  undertaking."  Nor  is  there  anything  in  this 
86  tending  to  impute  any  negligence  to  the  appellee  in 
e  structure  and  care  of  its  track,  or  in  any  of  the  sub- 
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H  Bidiary    arrangements    necessary    to    the   safety    of   the 

H  passenger.     The  appellee's  cars  being  propelled  by  eleciric- 

^^  ity,  it  was  necessary  that  the   trolley  wires,    charged  with 

^^^^H       electricity,  should  ba  suspended  over  the  traclcs,  and  ta 
^^^^B      do    this  it  was  necessary  that    poles  should  be    placed 
^^^^H      between  the  tracks  for  their  support.     There  is  uothiDgin 
^^^^H      the  record  indicating  that  the  location  of  the  poles  between 
^^^^H      the  tracks  or  the  distance  from   the  tracks  at  which  the; 
^^^^H      were  planted  was  either  unusual  or  dangerous  in  railtraj 
^^^^^^      construction.     Nor  was  there  any  negligence  on  the  port 
^^^^H      of  the  defendant  company  in  failing  to  hare  a  bar  on  ibe 
^^^^H      left  hand  side  of   the  car.     There  was  no   ohIigatioD  on 
^^^^^B     the    defendant  company  to  restrict    passengers    to  their 
^^^^H     places,  nor  to  prevent  persons  old  enough  and  intelli^nl 
^^^^H      enough  to  take  care  of  themselves  from  acts  of  imprudence. 
^^^^H      Passengers  who   performed   their  part  of  the  contract  for 
^^^^H      transportation  by  obeying  the  regulations  of  the  conipaa^ 
^^^^H     were  not  endangered  by  the  proximity  of  the  poles  to  the 
^^^^y     tracks,   nor  injured  by  the  absence  of  the  bar  on  the  left 
side  of  tlie  car.      Nor  was  the   failure  of    the  coutluclor  to 
see   Sharkey's  signal   negligence   on   his   part.     The  nest 
stop  was  Cold   Spring  lane,  to  which  station  Sharkey  was 
destined,  and  the   conductor  was  only  bound  to  attend  the 
signal  in  time  to  stop  the  car  at  that  station.     For  these 
reasons   we  are  of  opinion   that  there  was  no  error  in  the 
ruling   of  the  court   below,    and  the  judgment  will,  there- 
fore, be  affirmed. 


NoTB. —  See  note  to  Damnlle  St.  Car  Co.  \.  Paj/rte.  pott. 
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Omaha  Strbbt  Railway  Company  v.  Walter  I.  Martin, 

NdiTOBka  Supreme  Court,  April  10, 1896. 

(48  Neb.  65.) 

BUOTBIO     8TBBIT    RAILWAY  —  INJURY     TO    PASSENOEB  —  CONTBIBUTOBY 

MEOUOBNCB. 

ft  is  not  oontributory  negligence  as  matter  of  law,  for  a  person  to  attempt 
to  board  an  electric  street  car  when  it  is  in  motion. 

ythoogh  such  person  negligently  exposed  himself  to  danger,  jet  he  may 
reoorer  against  the  company  if  the  latter,  after  discovering  his  danger, 
inflicted  the  injury  upon  him  because  of  its  failure  to  exercise  ordinary 
oare,  or  if  it  failed  to  exercise  ordinary  care  to  discover  the  danger  in 
■eopon  to  avoid  it. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Douglas  county.     Facts  stated  in  opinion. 

John  L.  Webster,  for  plaintiflF  in  error. 

Oeorge  W.  Cooper ^  contra. 

Ragan,  0. :  Walter  I.  Martin  sued  the  Omaha  Street 
Railway  Company,  in  the  District  Court  of  Douglas 
county,  for  damages  which  he  alleged  he  had  sustained 
by  reason  of  the  negligence  of  the  employes  of  that  com- 
pany, while  attempting  to  board  one  of  its  cars.  Martin 
had  a  verdict  and  judgment,  and  the  street  railway  com- 
pany prosecutes  to  this  court  a  petition  in  error. 

1.  Martin,  in  his  petition,  alleged  that  the  servants  of 
•be  railway  company  negligently  failed  to  stop  its  train  of 
'^rs  at  the  usual  stopping  place  a  reasonable  and  suffi- 
cient length  of  time  to  permit  him  to  safely  get  on  the 

-^rs,  **and,  just  as  plaintiff  was  in  the  act  of  ascending 
VOL.  VI — 27. 


t 


AMEHICAJf  ELECTRICAL  CASES.        [roL  t 
Bailway  Co.  v.  Martin, 

the  steps  of  the  .  .  .  back  car  of  said  traiD,  defend. 
ant's  ....  servants  ....  then  in  charge  of 
.  .  said  caPH  .  .  .  did  so  negligently  and 
carelessly  mauago  said  train  of  ears  .  .  .  thai  sad 
cars  were  suddenly  and  rapidly,  and  without  notice  or 
warning  to  plaintiff,  rted  forward.  .  .  .  thereby 
▼iolently  throwing  plaintiff  to  and  upon  iha  surface  of  iii« 
street,  and  under  said  moving  car. "  The  street  railway 
company  in  its  answer,  among  other  things,  alleged  "Tiai 
said  plaintiff  negligently  and  carelessly  endeavored  to 
board  said  train  while  it  was  in  motion,  instead  of  w&itiDg 
for  the  same  to  come  to  a  stop;  .  .  .  that  said  plaiot 
iff,  in  so  endeavoring  to  board  said  train  while  in  niolioB,  ' 
slipped  and  fell,  and  so  was  injured."  On  the  trial,  Martli 
himself  testified  as  follows:  "I  took  up  my  grip  wbeal 
went  to  signal  the  car — the  motorman  in  charge  of  the  car, 
I  came  over  to  the  track,  and,  when  the  front  car  got 
along,  it  was  going  a  little  too  fast  to  board,  and  Z  stepped 
out,  and  when  the  rear  car  came — the  front  end  of  ih 
rear  car  came  along — the  car  almost  stopped,  just  about 
stopped;  and  I  took  hold  of  the  hand  rail,  and  put  my  foot 
on  the  step,  and  was  raising  mj'self  up  to  put  my  riglw 
foot  up  the  next  step,  and  there  was  a  sudden  jerk  and  it 
threw  me  on  the  street. "  The  conductor  of  the  car  by  which 
Martin,  in  attempting  to  board  it,  was  hurt,  testified  as 
follows:  "Well,  sir,  I  noticed  the  motorman  applying  his 
brake,  and  X  looked  over  and  saw  a  man  standing  there, 
so  I  applied  my  brake  to  let  a  man  off  the  train.  At  that 
time  it  was  going  a  little  slow,  because  we  were  going 
down  grade,  any  way,  and  the  first  thing  I  saw  was  when 
we  got  to  about  the  corner,  I  saw  Mr.  Martin.  I  saw  • 
man  with  a  package.  .  .  .  As  we  slowed  up  to  let 
him  on,  the  train  came  nearly  to  a  perfect  atandstill.  Mr. 
Martin — I  didn't  know  what  hie  name  was  at  that  time-- 
he  caught  hold  of  the  front  end  of  the  trailer  with  bis 
right  band,  and  X  saw  then  he  couldn't  get  a  good  foot 
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bold  with  his  left  foot,  got  a  good  foothold  with  his  right 
toot;  and  I  noticed  that,  and  made  a  grab  for  him  and  he 
dipped." 

The  first  assignment  of  error  argued  in   the  brief  is 
directed  to  the  refusal  of  the  District  Court  to  give  certain 
iDBtTuctions  requested  by  the  street  railway  company,  and 
it  is  insisted  that  the  court  erred  in  refusing  to  give  these 
instructions,  as  they  embodied  the  law  of  the  case  appli- 
cable to  the  testimony  given  in  support  of  its  theory  of  the 
accident.     The  first  of  these    instructions  is  as  follows: 
•        ■••••         •••• 

The  second  instruction  is  as  follows:  **The  jury  are 
instructed  that  if  you  find  from  all  the  evidence  that  the 
accident  to  the  plaintiff  was  caused  or  brought  about  by 
his  attempt  to  get  on  board  the  train  while  the  train  was 
being  brought  to  a  stop,  but  before  the  train  had  come  to 
a  full  stop,  then  he  was  guilty  of  contributory  negligence, 
and  cannot  recover,  and  your  verdict  should  he  for  the 
defendant."  This  instruction  the  court  did  not  err  in 
refusing  to  give.  It  was  not  for  the  court  to  any  whether 
or  not  Martin  was  guilty  of  negligence  in  attempting  to 
Iward  this  train  while  it  was  moving.  The  court  might 
lave  properly  told  the  jury  that,  if  Martin  attempted  to 
step  on  the  train  while  it  was  in  motion,  that  was  evidence 
tending  to  prove  negligence,  but  it  was  for  the  jury  to  say 
what  the  effect  of  that  evidence  was.  Omaha  Street  Rail- 
Toad  Co.  V.  Craig,  39  Neb.  602,  was  an  action  for  damages, 
brought  by  Miss  Craig  against  the  railway  company  for 
injury  which  she  alleged  she  had  sustained  through  the 
negligence  of  that  company  in  not  bringing  the  car  to  a 
standstill  when  she  was  about  to  alight  therefrom.  The 
railway  company's  theory  of  the  accident  was — and  its 
evidence  tended  to  support  it — that  Miss  Craig's  injury 
was  caufsed  by  her  stepping  from  the  car,  while  it  was  in 
motion,  to  the  platform  or  foot  board  thereof,  and  not  hold- 
ing to   the    uprights    at    the    ends  of    the  seats.     The 
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eminent  counsel  who  makes  the  argument  for  the  street 
railway  company  in  the  case  at  bar,  in  the  Craig  caw 
pressed  this  court  to  decide,  as  a  matter  of  law,  (bat  if 
Miss  Craig  stepped  from  the  car  while  in  motioa,  and  was 
thereby  injured,  this  act  raised  against  her  a  concluaiTe 
presumption  of  negligence.  Answering  that  argument, 
the  court  said:  "But  we  think  that  Miss  Craig's  stepping 
out  ou  the  platform  of  the  car  before  it  came  to  a  full 
stop,  at  the  time  and  under  tlie  circumstances,  and  her 
failure  to  avail  herself  of  the  hand  holds  on  the  uprights 
of  the  seats,  were,  at  most,  facts  to  be  submitted  to  the 
jury  as  evidence  tending  to  show  negligence  on  her  pan. 
Reasonable  men  might  honestly  draw  different  conclusions 
33  to  whether  this  act  or  omission  of  Miss  Craig's  was, 
under  the  circumstances,  negligence;  and  therefore  it  was 
for  the  jury  to  say  whether  the  evidence  of  what  she  did, 
and  what  she  omitted  to  do,  warranted  a  conclusioa  of 
negligence  on  her  part  It  is  for  the  court  to  eay  what  act 
or  omission  is  evidence  of  negligence,  but  it  is  for  the 
jury  to  say  whether  the  evidence  establishes  negligence." 
The  third  instruction  refused  was  as  follows:  "The  jury 
are  instructed  that  it  was  the  duty  of  the  plaintiff  to  wait 
until  the  train  had  come  to  a  stop  before  attempting  to 
get  on  board  the  car,  and  if  you  find  from  the  evidence 
that  the  train  was  being  brought  to  a  stop,  but  before  the 
train  had  come  to  a  full  atop  the  plaintiS'  attempted  to  get 
on  ^the  car,  and,  in  so  doiug,  slipped  and  fell,  then  the 
plaintiff  ^cannot  recover,  and  your  verdict  should  be  foc 
the  defendant."  What  has  just  been  said  in  reference  to 
instruction  No.  2  disposes  of  the  assignment  that  the  cour* 
erred  in  refusing  to  give  this  instruction. 

The  fourth  instruction  refused  was  as  follows:  "TI»^ 
jury  are  further  instructed  that,  in  determining  wheth3' 
the  plaintiff  attempted  to  get  on  board  the  train  before  tt>-^ 
train  had  come  to  a  full  stop,  you  should  take  into  accoun-'^i 
not  only  the  evideace  of  the  defendant's  witnesses,  b**^* 
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also  such  witnesses  as  were  called  by  the  plaintijff,  if  any, 
who  testified  that  the  train  had  not  come  to  a  full  stop 
when  the  plaintiflF attenjpted  to  get  on  board.''  This  was, 
in  effect,  asking  the  court  to  say  to  the  jury:  One  of  the 
matters  being  litigated  here  is  whether  Martin  attempted 
to  board  the  train  while  it  was  in  motion.  The  defend- 
ant's witnesses,  and  some  of  Martin's  witnesses,  have 
testified  that  he  did.  You  should  consider  the  evidence 
of  all  these  witnesses.  It  was  the  duty  of  the  jury  to 
consider  all  the  evidence  of  all  the  witnesses.  The  jury 
was  sworn  to  try  the  case  according  to  the  evidence,  and 
we  will  not  presume  they  did  not;  but  we  do  not  think  the 
District  Court  was  under  any  obligation — if,  indeed,  such 
a  course  would  have  been  proper — to  single  out  one  point 
being  litigated,  and  say  to  the  jury.  All  the  witnesses  on" 
one  side  of  the  case  have  testified  that  a  certain  thing  was 
done,  and  part  of  the  witnesses  on  the  other  side  have 
testified  that  this  thing  was  done,  and  you  should  consider 
the  evidence  of  these  witnesses.  This  would  have  been 
not  only  to  give  too  much  prominence  to  one  point  being 
litigated,  but  to  tell  the  jury  to  consider  only  the  evidence 
directed  to  one  side  of  the  matter  in  dispute. 

The  fifth  instruction  refused,  of  which  complaint  is 
made,  was  as  follows:  *'The  jury  are  further  instructed 
that  the  fact  that  the  plaintiff  was  carrying  a  package,  as 
described  by  himself  and  other  witnesses,  was  a  circum- 
stance requiring  upon  his  part  a  higher  degree  of  care, 
while  attempting  to  get  on  board  the  train,  than  if  he  had 
not  been  burdened  or  incumbered  by  such  package."  The 
plaintifif  was  required  to  exercise  ordinary  care,  and 
nothing  more.  The  law  requires  every  reasonable  man  to 
exercise  caution  commensurate  with  the  obvious  peril 
^ith which  he  is  confronted;  but  this  means  no  more  than 
that  he  is,  under  aU  circumstances,   required  to  exercise 
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ordinary  care,  the  danger  and  his  knowledge  tliereof  con- 
sidered.    City  of  Beatrice  v.  Reid,  41  Neb.  214. 

One  criticism  of  counsel  is  directed  to  that  part  of  the 
instruction  quoted  in  which  the  court  told  the  iurv,  in 
effect,  that,  if  they  should  find  that  Miirtin  had  oegli- 
gently  exposed  himself  to  danger,  yet  he  might  recoT?r,  if 
the  railway  company,  after  discovering  his  danger, 
inflicted  the  injury  upon  liira  because  of  its  failuro  W 
exercise    ordinary    care.     This    instruction   was  correct. 

I  Union  P.  Railuiay  Co.  v.  Mcrtes,  35  Neb.  204;  Chita^n, 
B.  &  Q.  Railroad  Co.  v.  Orahlhi.  38  Neb.  90;  SbearmaD 
&  Redtield,  Negligence,  sec.  '25.  But  counsel  sayi  ^li 
the  instruction  was  erroneous  because  not  applicable  to  the 
facts  in  evidence  in  the  case:  (1)  Because  the  evidence  did 
not  show  that  Martin  had  placed  himself  in  a  position  ol 
danger.  The  evidence  introduced  in  behalf  of  the  rail- 
way company  all  tended  to  show  that  Martin  att9mpl«<] 
to  board  this  train  while  it  was  in  motion,  and  we  think 
it  a  matter  of  common  sense  that  a  per.son,  when  about  to 
step  on  or  off  a  moving  train,  is  in  a  situation  of  danger. 
The  second  argument  is  that  the  instruction  was  ei>4 
applicable  because  the  evidence  does  not  disclose  that  tli* 
railway  company  knew  that  the  plaintiff,  Martin,  wssiii 
danger.  We  have  already  quoted  the  evidence  of  the 
conductor  of  the  train,  to  tlie  effect  that  Martin  attempted 
to  step  on  the  train  while  it  was  in  motion,  and  that  he, 
the  conductor,  saw  that  lie  was  about  to  fall  and  that  be 
attempted  to  catcli  liim.  Auothep  criticism  made  to  this 
instruction  is  to  that  part  of  it  by  which  the  court  told  the 
jury  that  the  railway  company  would  be  liable  for  Martin's 
injury  if,  after  discovering  his  danger,  it  failed  to  eser- 
cise  ordinary  care,  or  if  it  did  not  discover  his  daageT, 
because  of  its  failure  to  exercise  ordinary  care;  in  otheT 
words  the  argument  is  that  the  railway  company  wasooU 
bound  to  exercise  ordinary  care  after  it  discovered  Martin  '  * 
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danger,  and  that  its  employes  were  under  no  obligation  to 
observe  Martin  or  his  conduct  until  they  found  him  in  a 
dangerous  situation.  Under  the  circumstances  in  evidence 
in  this  case,  we  do  not  think  the  court  erred  in  telling  the 
jury  that  the  railway  company  would  be  liable  for  Martin's 
injury  if  it  failed  to  exercise  ordinary  care  after  discover- 
ing his  dangerous  'situation,  or  if,  through  its  want  of 
ordinary  care,  it  failed  to  discover  his  dangerous  situation 
until  too  late.  The  evidence  is  undisputed  that  Martin 
signaled  the  train  to  stop;  that  the  conductor  and  the 
motorman  saw  him,  and  slowed  the  train  down,  and  that 
he  had  a  grip  in  his  hand,  and  that  he  was  intending  and 
attempting  to  board  the  train.  Under  these  circumstances, 
it  was  incumbent  upon  the  employes  of  the  railway  com- 
pany to  know  that  Martin  was  on  the  train  before  they 
started  it.  Chicago,  B.  &  Q.  Railroad  Co,  v.  Grablin,  38  Neb. 
90,  was  an  action  by  Grablin,  as  administrator,  against 
the  railroad  company,  for  negligently,  as  he  alleged,  causing 
the  death  of  his  child,  while  trespassing  on  the  railway 
company's  track.  The  railway  company  requested  the 
trial  court  to  instruct  the  jury  as  follows:  **You  are 
instructed,  ...  if  you  find  that  the  negligence  of 
the  boy  in  going  upon  the  track  caused  or  contributed  to 
the  injury,  you  must  find  a  verdict  for  the  defendant, 
unless  you  further  find  that  the  company  or  its  servants 
were  wilfully  or  recklessly  negligent  after  the  boy  was 
discovered,  or  that  the  engineer  wilfully  avoided  seeing 
the  boy  on  the  track  sooner  than  he  did  see  him.''  The 
wfusal  of  the  District  Court  to  give  this  instruction  was 
Msigned  here  as  error,  but  the  court  sustained  the  action 
of  the  trial  judge,  and  held  that  if  the  engineer  could,  by 
exercising  such  vigilant  and  careful  lookout  as  was  con- 
sistent with  his  other  duties  as  engineer,  have  seen  the 
l^yin  time  to  save  him,  then  his  neglect  to  exercise  such 
careful  and  vigilant  lookout  was  negligence.  These  are 
the  only  assignment  of  error  which  we  deem  it  necessary 
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to  notice.     The  judgmeatof  the  District  Court  is  in  sJi 
things  right,  and  is  affirmed.     Affirmed. 

HOTE.— See  note  to  Dani'iUi:  St.  Car  Co.  v.  Payne,  noat. 


East   Omaoa   Street  Railway    Company   v.    Lewu  5. 

GODOLA. 

Nebraska  Supreme  Court,  March  17, 1S97. 

ELKOIRIC  ETRBEr  BAIL  WAX  —  INJITRT  TO  PASSBKQEB. 

When  on  electric  motor  train,  crowded  inside  and  out  with  pmkd(|hi> 
is  run  into  a  ourre  at  suob  speed  and  with  auch  force  as  to  toeB  penom 
oeaited  within  to  the  opposite  side  of  the  car,  and  to  throw  others  fioni 
the  platform  of  the  motor  and  trailer  to  the  ground  while  striving  t^ 
maintain  their  positions  thereon,  a  linding  of  negligence  is  neiUut  Bi>- 
reaaonable  nor  unwarranted. 

It  ia  not  contribuWry  negligenoe  per  sB  to  ride  npou  the   platform  of  M 

Wliether  or  not  thp  line  of  an  electric  railway  is  constructed  upon  priviM 
pro[>erly  isi  immaterial  in  an  action  for  damaiges  based  upon  neglect  ul 
the  duty  of  the  coni[>any  as  a  comman  carrier. 

Case  of  thisseries  cited  in  opinion,  appearing  in  Ixjid  faced  type:  Pmt  *• 
Omaha  St.  Ey.  Co.,  vol.  5,  p.  407. 

Appeal  by  defendant  from  judgment  of  District  Court, 
Douglas  county.     Facts  statud  in  opinioa. 

V.  0.  StricUcT,  for  plaintiff  in  error, 

Wm.  F.  Gurlcy  and  Frank  T.  Ransom,  for  defendant  in 


Post,  C.  J. :  The  East  Omaha  Street  Railway  Company, 
hereafter  called  the  defendant,  is  engaged  inoper&tings 
suburban  railway  by  means  of  electricity,  the  initial  point 
of  its  line  of  road  being  Sherman  avenue,  near  the  eastern 
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boundary  of  the  city  of  Omaha,  and  its  terminus  at  Court- 
land  Beachy  between  four  and  five  miles  distant.  From 
Sherman  avenue  the  course  of  the  defendant's  track  is 
due  east,  along  what  is  described  as  Locust  street,  to  a 
point  about  midway  between  the  city  and  the  Missouri 
river,  from  whence  it  extends  north  to  Courtland  Beach. 
On  the  6th  day  of  August,  1893,  as  alleged  by  the  defend- 
ant in  error,  hereafter  called  the  plaintiff,  he  took  passage 
upon  one  of  the  defendant's  trains  at  Courtland  'Beach  for 
Omaha,  and  the  said  defendant,  in  consideration  of  the 
usual  fare  therefor,  undertook  to  safely  carry  him  to  his 
aforesaid  destination;  that  the  train  upon  which  the 
plaintiff  had  taken  passage  was  greatly  crowded,  as  the 
defendant's  servants  well  knew,  yet  notwithstanding  such 
fact,  and  in  disregard  of  their  duty  to  the  plaintiff  and 
the  other  passengers  thereon,  the  conductor  and  motor- 
man  in  charge  of  said  train  negligently  and  carelessly 
caused  the  same  to  be  run  into  and  upon  the  curve  of  the 
defendant's  said  track  at  Locust  street,  at  an  unusual  and 
dangerous  rate  of  speed,  whereby  the  plaintiff  was  thrown 
from  said  train,  in  consequence  of  which  he  suffered  per- 
sonal injuries,  to  his  damage,  &c.  The  plaintiff  recovered 
in  the  District  Court  upon  the  cause  of  action  stated,  and 
the  defendant  prosecutes  error.  The  allegations  of  the 
answer  will  sufficiently  appear  from  our  discussion  of  the 
questions  presented  by  the  brief  and  argument  of  counsel 
for  the  defendant. 

It  is  first  insisted  that  there  is  a  failure  of  proof  to 
sustain  the  allegation  of  negligence,  and  that  the  speed  of 
defendant's  train  at  the  time  of  the  injury  was  both  rea- 
sonable and  necessary,  in  view  of  the  circumstances  of  the 
case.  But,  as  said  by  counsel  for  plaintiff,  men  in  human 
affairs  judge  largely  by  results;  and  when,  as  is  clearly 
shown  by  the  record  herein,  a  motor  train,  crowded  inside 
and  out  with  passengers,  is  run  into  a  curve  with  such 
force  as  to  toss  persons  seated  within  to  the  opposite  side 
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of  the  car,  and  to  throw  othera  from  the  platform  of  tie 
motor  and  trailer  to  the  ground  while  striving  to  maiatain 
their  positions  thoreon,  a  finding  of  negligence  faiJsB 
fltfike  the  jndicial  mind  as  either  unreasonnble  nt 
unwarranted.  In  ^this  connection  a  brief  reference  to 
evidence  may  not  be  out  of  place.  Sergeant  Whalea,  I 
police  officer  of  the  city  of  Omaha,  testified  that  he  lost 
hia  hold  upon  the  front  platform  of  the  trailer,  and  wu 
thrown  olf,  when  the  train  struck  the  curve.  Arihur 
Creighlon,  who  was  sitting  upon  the  dashboard  of  ihs 
trailer,  and  holding  with  his  right  hand  to  the  hood  of  the 
car,  was,  as  he  testified,  thrown  over  the  head  of  a  fiicod, 
and  lit  upon  tho  ground  10  to  15  feet  distaai.  Dr. 
Carpenter  testified  that  as  the  train  struck  the  curve  lie  saw 
geveral  men  flying  through  the  air,  and  was  being  tliroim 
off  himself,  John  W.  Parr,  when  asked  about  whit 
occurred  when  the  train  reached  the  curve  at  Thirteeadl 
and  Locust  streets,  answered:  "I  don't  know  what  atna 
it  is,  but  where  they  throwed  everyhodv  off."  Philip 
McLarnen  was  asked,  "What  occurred  whon  you  got  to 
that  point?"  meaning  the  curve  in  question,  and  replied; 
"They  went  around  that  curve  at  a  pretty  good  hickory. 
There  was  several  of  them  took  a  tumble;  they  rolled  off 
like  pumpkins."  Mr.  Lloyd,  who,  with  his  wife  and  sod, 
was  seated  inside  the  motor,  testified  that  he  was  thrown 
to  the  opposite  side  of  tho  car,  and  that  the  passengers 
were  in  a  state  of  commotion.  There  was  evidence  ending 
to  prove  that  the  speed  of  the  train  when  it  struck  the 
curve  was  from  12  to  35  miles  an  hour.  Mr,  Gray,  the 
conductor  in  charge,  testified  that  he  was  running  from* 
to  10  miles  an  hour,  and  admitted  that  it  was  unsafe  to  go 
around  the  curve  in  question  at  a  rate  of  speed  exceeding 
5  miles  an  hour.  It  is  true  the  foregoing  statemeots  ire 
in  part  contradicted  by  the  witnesses  for  the  defendant,  bat 
the  evidence,  under  tho  well  established  rule  of  this  court, 
is,  to  say  the  least,  quite  fiuf&cient  to  sustain  the  verdict 
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upon  the  issue  of  negligence  in  the  operation  of  the  train. 
The  plaintiff  was  not,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  riding  upon  the  platform  of  the  motor. 
Qermantown  Pass.  Ry.  Co.  v.  Walling,  97  Pa.  St.  55;  Nolan 
Y.  Brooklyn  City  &  Newtown  R.  Co.,  87  N.  Y.  63;  Toptha 
City  R.  Co.  V.  Higgs,  38  Kan.  379;  Matz  v.  St.  Paul  City 
R.  Co.,  52  Minn.  159;  Geitz  v.  Milwaukee  City  R.  Co.,  72 
Wis.  807;  City  Ry.  Co.  v.  Lee,  50  N.  J.  Law,  438;  Upham 
y.  Detroit  City  R.  Co.,  85  Mich.  12.  It  is,  on  the  other 
band,  as  said  in  Pray  v.  Omaha  St.  My.  Co.,  44  Neb.  167, 
evidence  of  negligence  on  the  part  of  a  street  railway  com- 
pany to  carry  passengers  greatly  in  excess  of  the  seating 
capacity  of  its  trains,  and  permitting  them  to  stand  upon 
the  platforms  and  steps  of  its  cars.  Again,  street  rail- 
way companies  are,  as  was  held  in  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  36  Neb.  890,  and  Pray  v.  Omaha  St. 
Ry,  Co.,  supra,  common  carriers,  and,  as  such,  are  bound 
to  exercise  more  than  ordinary  skill  and  precaution,  in 
order  to  insure  the  safety  of  passengers  upon  their  trains. 
The  question  of  the  plaintiff's  alleged  contributory  negli- 
gence was  fairly  submitted  to  the  jury,  and  the  finding 
upon  that  issue  will  not  be  disturbed  in  this  proceeding. 
This  case  is,  upon  the  evidence  adduced,  clearly  within  the 
rule  recognized  in  the  authorities  above  cited.  The  plaint- 
iff's witnesses  agree  that  the  train  in  question  was  crowded 
to  its  utmost  capacity,  not  only  the  space  inside  the  cars, 
but  the  platforms  of  the  motor  and  trailer.  It  is  further 
shown  that  the  defendant  was  in  the  habit  of  permitting 
passengers  to  stand  in  the  aisles,  and  upon  the  platforms 
of  its  cars;  and  that  Mr.  Lazarus,  who  at  the  date  named 
was  acting  in  the  capacity  of  assistant  superintendent  or 
train  dispatcher,  was  present,  and  personally  gave  orders 
for  the  starting  of  the  overcrowded  train.  True,  there 
was  evidence  tending  to  prove  the  presence  of  a  printed 
card  notifying  passengers  not  to  stand  upon  the  platforms, 
bat  there  was,  on  the  other  hand,  evidence  that  the  card 
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above  meDtioaed  was  not  postfld  until  after  the  accident 
which  resulted  in  the  injury  complained  of.     It  is  alao 
claimed  that  the  conductor  protested  against  the  appro- 
priation of  the  platform  by  passeugers,  but  upon  that  pojnl  I 
alao   the  eyidoDce  is  conflicting,   and,   as   we  have  asid,  [ 
sufficient  to  sustain  the  verdict.  | 

Complaint  is  made  of  the  exclusion  of  evidence  toprorfl  | 
that  the  defendnut's  line  of  road  is  constructed  upon 
private  property.  The  purpose  of  the  evidence  offettd  ! 
was,  if  we  understand  the  position  of  counsel,  to  prove  (hit 
the  defendant  company  ia  not  'liable  as  a  common  carriet, 
But  that  x^^'oposition  is  not,  it  seems  to  us,  entitled  to 
serious  consideration.  The  defendant,  by  underCnbiag  to 
transport  passengers  for  hire  between  Courtlaud  Beach 
and  the  city  of  Omaha,  assumed  the  relation  towards  la 
patrons  of  a  common  carrier,  and  the  character  of  lis  eaes- 
ment  in  the  riglit  of  way  is  wholly  immaterial.  Viiis 
Bouv.  Law  Diet,  tit,  "Common  Carrier;"  Id.  Rap.  &  k 
Law.  Diet. 


Judgment  affirmed. 
HoTK.— See  note  to  Danville  St.  Rg.  Qa.  v,  Atyne,  poMt, 
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James  E.   Wood,    Respondent,  v.  The  Brooklyn    City 

Railroad  Company,  Appellant. 

N.  F.  Supreme  Couri,  Appellate  Division^  Second  Dept,  May,  1896, 

(5  App.  Div.  492.) 
Elbctbic  street  railway— Injxtby  to  passenger. 

The  proTision  of  the  General  Railroad  Law  (Laws  ISSM),  Chap.  140,  %  6), 
that  a  railroad  company  shall  not  be  liable  for  injuries  to  passengers 
while  riding  on  the  platform,  does  not  apply  to  street  railroads. 

It  is  not  oontributorj  negligence  per  se  for  a  passenger  to  ride  on  the  foot 
ndl  of  a  trolley  car,  there  being  no  room  within. 

If  the  condition  of  the  car,  or  the  position  of  a  vehicle  standing  in  a  street, 
be  sack  as  to  apprise  the  motorman  that  there  is  reasonable  liability  of 
collision,  even  though  it  may  be  occasioned  by  the  movement  of  the 
v^iide,  it  is  negligence  on  his  part  to  proceed. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  McOrath 
T.  Brooklyn,  Ac.  R.  Co,,  vol.  6,  p.  423. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Kings  county,  entered  upon  the  verdict  of  a  jury;  also 
from  order  denying  motion  for  new  trial  upon  the  minutes. 

Morris  &  Whitehouse,  for  the  appellant. 

Elliott^  JoneSy  Breckinridge  &  Dater,  for  the  respondent. 

CuLLEN,  J. :  This  is  an  action  to  recover  damages  for 
personal  injuries.  The  plaintiff  entered  as  a  passenger 
upon  an  open  car  of  the  defendant,  which  was  so  crowded 
that  he  was  obliged  to  ride  on  the  step  that  runs  along 
side  of  that  class  of  cars.  As  the  car  wrs  proceeding  on 
its  course  along  Flatbush  avenue,  a  team  of  horses,  draw< 
ing  a  truck,  was  being  watered  at  a  trough  along  the 
curb.     The  team  and  truck  stood  somewhat  diagonally 
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in  the  street,  the  heads  of  the  horses  being  at  the  trough 
and  the  rear  end  of  the  truck  further  out  in  the  carriage- 
way. As  the  car  passed  the  truck  the  plaintiff  was  struck 
by  the  tailboard  of  the  truck,  knocked  to  the  ground  and 
injured.  While  one  of  the  witnesses  for  the  plaintiff 
testified  that  the  truck  did  not  move  when  the  car  was 
passing,  the  weight  of  the  evidence  tends  to  show  that  the 
truck  was  backed  somewhat  during  that  time.  The 
motorman  testified  that  the  truck  backed,  but  did  not  state 
for  what  distance.  The  conduct Dr  testified  that  there 
were  three  or  four  feet  between  \i  le  car  and  the  truck. 
One  of  the  witnesses  for  the  defendant  said  the  truck  went 
back  a  couple  of  feet  and  another  that  **it  did  back  a  little." 
At  the  close  of  the  evidence  the  defendant  moved  to  dismiss 
the  complaint,  both  on  the  ground  of  the  contributory 
negligence  of  the  plaintiff  and  that  no  negligence  had  been 
established  on  the  part  of  the  defendant.  The  motion  was 
denied  and  the  defendant  excepted.  The  denial  of  this 
motion  presents  the  only  question  to  be  considered  on  this 
appeal. 

The  contributory  negligence  of  the  plaintiff  was  a  ques- 
tion for  the  jury.  In  Vail  v.  Broadway  E.  R,  Co.  (147  X. 
Y.  377),  the  Court  of  Appeals  definitely  decided  that  the 
provision  of  the  General  Kailroad  Law  of  1850  (chap.  140, 
sec.  46),  that  the  company  should  not  be  liable  for  injuries 
to  passengers  while  riding  on  the  platform  of  a  car,  did 
not  apply  to  street  railroads.  In  3IcGrath  v.  Brooklynf 
Queens  Co.^  etc.  M.  JR.  Co.f  87  Hun,  310,  it  was  decided 
that  riding  on  the  side  steps  of  the  cars,  where  the  cars 
were  so  crowded  as  not  to  permit  the  passenger  to  obtain 
a  place  witliin  them,  was  not  negligence  per  se.  To  the 
same  effect  are  Clark  v.  Eighth  Ave.  R.  R.  Co,,  36  N.  Y. 
135;  Glnna  v.  Second  Ave.  R.  R.  Co.,  67  id.  596;  Nolan  y. 
Brooklyn  City  &  Nexvtoxun  R.  R.  Co.,  87  id.  63. 

We  think  also  that  there  was  evidence  tending  to  show 
negligence  on  the  part  of  the  defendant,  and  that  it  was 
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proper  to  submit  that  question   to  the  jury.     It  may  be 
conceded  that,  at  the  time  the  xnotorman  sought  to  run  his 
car  past  the  standing  truck,  there  was  room  enough   for 
the  car  to  have  passed  without  striking  the  truck,  but  this 
does  not  necessarily  establish  that  the  motorman  was  free 
from  fault.     He  was  aware  or  should  have  been  aware  of 
the  crowded  condition  of  his  car  and  that  passengers  were 
riding  on  the  side  steps.     He  was  also  bound  to  consider 
the  possibility  of  at  least  slight  movement  in  the  position 
of  the  truck.     The  horses  were   being  watered,  and  it  is 
said  to  be  a  common  fact  that  horses,  as  they  have  finished 
drinking,   naturally  back  from  the  trough.     One  of   the 
witnesses  testifies  that  such  was  the  case  at  the   time  of 
this  collision.     Therefore,  if  the  condition  of  the  defend- 
ant's car  or  the  position  of  the  truck  was  such  as  to  apprise 
the  motorman  that   there   was  a  reasonable  liability  of 
collision,  even  though  it  might  be  occasioned  by  the  move- 
ment of  the  truck,  it  was  negligence  on  his  part  to  have 
proceeded.     The  case,  in  this  respect,  seems  to  fall  within 
the  principle  of  Seidlinger  y.  Brooklyn  City  R.   R,    Co.y  28 
Hun,  503,   and  O'Malley  v.  Met.  Street  Railway  Co.,  decided 
by  this  court  at  the  April  term  (3  App.  Div.  259).     In  the 
latter  case  a  passenger  was  struck  by  the  end  of  boards, 
carried  in  a  vehicle  which  had  been  proceeding  in  advance 
of  the  car  and  then  turned  out  of  the  tracks.       It  was 
claimed  that  the  vehicle  had  completely  cleared  the  track 
and  subsequently  backed  on  the  car.      We  there  held: 
*The  proof  showed  that  a  due  regard  for  existing  circum- 
Btances  called  upon  the  driver  to  consider  the  liaiblity  of 
the  wagon  to  be  cut  off  in  its  passage  on  the  narrow  street, 
and  forced  back  down  the  grade,  which  would  inevitably 
bring  it  in  contact  with  the  car."     That  rule  is  equally 
applicable  to  the  case  at  bar.     The  driver  was  bound  to 
consider  not  only  the  existing  position  of  the  truck  in 
relation  to  the  car,  but  also  the  probability  of  that  position 
^ing  changed,  so  as  to  endanger  the  passengers. 
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The    judgment  and  order    appealed    from  sbonld  be 
aflSmied,  with  costs. 
All  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Note.^See  note  to  DanviUe  Street  Car  Co.  ▼•  Payne,  poiL 


Annie  A.   Gilmorb,   Appellant,  v.    Brooklyn  Heights 

Railroad  Company,  Respondent. 

New  York  Supreme  Court,  AppeGate  Division,  Second  Dept,  June,  li96, 

(6  App.  Div.  117.) 

ELEcrriuo  stbbbt  railway— Ditty  to  passenosb. 

Them  being  evidence  that  the  plaintiff,  while  boarding  one  of  defendant's 
eleotric  cars,  was  struck  in  the  cheek  by  a  brake  handle  whi(^  the 
motorman  had  set  so  as  to  hold  the  car  at  rest,  and  had  then  left  the 
platform;  held^  that  a  presumption  of  defendant's  negligence  arose. 
which  it  was  called  upon  to  overcome,  and  that  the  complaint  was 
improperij  dismissed. 

Appeal  from  judgment  of  City  Court  of  Brooklyn, 
entered  upon  a  dismissal  of  the  complaint  after  all  the 
evidence  had  been  presented;  also  from  order  denying 
plaintiff's  motion  for  new  trial  upon  the  minutes. 

Hufus  L,  Scott,  for  the  appellant. 
Morris  &  Whitehouse,  for  the  respondent. 

Willard  Bartlett,  J. :  We  think  that  this  is  a  case 
in  which  a  jury  should  be  allowed  to  determine  whether 
the  defendant  was  or  was  not  negligent,  as  charged  in  the 
complaint. 

Near    the   Brooklyn  terminus    of  the  New  York    and 
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Brooklyn  bridge  is  a  car  stand  consisting  of  six  tracks, 
jpon  which  electric  cars  run  for  the  special  convenience 
)f  travel  to  and  from  the  bridge.  The  plaintiflF  was 
injured,  according  to  her  statement,  at  this  stand,  while 
ittempting  to  take  passage  in  a  car  operated  by  the 
Brooklyn  Heights  Bailroad  Company,  on  the  Greene  and 
Grates  avenue  line.  Her  testimony  in  substance  is,  that  the 
car  came  in  and  was  brought  to  a  standstill  there,  in  readi- 
ness to  receive  passengers;  that  the  motorman  left  the  car 
and  went  outside  toward  the  rear;  that  she,  in  company 
with  a  great  crowd,  tried  to  step  in  on  the  front  platform, 
when  the  brake  flew  around  and  struck  her  on  the  cheek, 
whereupon  a  man  caught  her,  took  her  into  the  car  and 
gave  her  a  seat,  after  which  she  remembered  nothing  until 
the  car  reached  Franklin  avenue;  that  she  then  realized  for 
the  first  time  that  she  had  been  hurt  very  much,  finding 
that  her  dress  was  covered  with  blood  and  fearing  that  she 
had  lost  her  eye;  but  that  before  leaving  the  car  she  was 
able  to  see  its  number,  which  she  confidently  declared  was 
904. 

The  defendant  introduced  evidence  indicating  that  no 
such  accident  as  that  described  by  the  plaintiff  had  ever 
come  to  the  knowledge  of  the  officers  or  employes  of  the 
railroad  company.  There  was  testimony  to  the  effect  that 
no  car  numbered  904  was  used  on  the  line  at  the  time; 
while  the  conductor  of  car  No.  905,  which  did  leave  the 
bridge  at  about  the  hour  when  the  plaintiff  says  she  was 
hurt,  denies  ever  having  seen  her  on  the  Gates  avenue  line 
or  anywhere  else  that  he  can  recollect.  The  motorman  of 
car  No.  905  was  not  called,  the  assistant  to  the  general 
superintendent  of  the  railroad  company  stating  that  he 
understood  he  was  in  Boston  and  that  he  could  not  get 
him. 

For  the  purpose  of  this  appeal,  we  must  assume  that  the 
plaintiff  was  truthful  and  that  her  narrative  of  what  had 

TOL.   VI— 28. 
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occurred  was  substantially  correct.     Upon  this  assump- 
tion, the  proof  indicated  that  the  motorman  had  left  the 
brake  on  the  front  platform  turned  on  tight,  so  as  to  hold 
the  car  in  place,  and  that  it  was  suddenly  set  free  in  some 
unexplained    manner,   as  the  passengers,   including  the 
plaintiff,   were  making  their  way  into  the  car.     In  the 
prudent  operation  of  a  street  railroad,  such  an  occurrence, 
endangering  the  safety  of  those  who  accept  the  invitation 
which   is  held    out    to    them    to    become  passengers,  is 
unusual,  to  say  the  least;  and  the  circumstances  bring  the 
case  within  the  rule  that  where  the  thing  which  causes  an 
accident  is  controlled  or  managed  by  the  defendant,  "and 
the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  care."     Scott  y.  London  Dock  Co.,  3  Hurlst. 
&  Colt,  596;  Bridges  v.  North  London  Ry.  Co.,  L.  R.  6  Q.  B. 
377,  391;  Mullen  v.  St,  John,  57  N.  Y.   567;    Volkmar  v. 
Manhattan  Hy.  Co,,   134  id.  418. 

It  was  the  duty  of  the  railroad  company  to  exercise  at 
least  ordinary  care  to  prevent  injury  to  the  plaintiff 
from  any  appliance  which  she  had  to  pass  upon  the  plat- 
form by  means  of  which  passengers  were  allowed  and 
evidently  expected  to  enter  the  car;  and  we  think  that  the 
quick  and  violent  motion  of  the  brake  handle,  as  described 
by  the  plaintiff,  raised  a  presumption  of  negligence  on  the 
part  of  the  defendant  which  the  company  was  called  upon 
to  explain.  The  description  of  the  brake  and  the  manner 
of  operating  it  suggest  the  probability  that  its  forcible 
action  may  have  been  caused  by  the  accidental  contact  of 
some  of  the  incoming  passengers  with  the  handle  or  with 
the  catch  on  the  floor  of  the  platform  which  worked  into 
the  ratchet  at  the  lower  end  of  the  brake  rod.  But  even 
if  the  accident  happened  in  this  way,  there  would  still  be 
the  question  whether  prudent  management  did  not  require 
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that  precautions  should  have  been  taken  to  prevent  just 
such  an  occurrence. 

The  circumstances  of  the  injury  being  such  as  to  give 
rise  to  a  presumption  of  negligence  in  the  absence  of  a 
satisfactory  explanation,  it  follows  that  the  case  should 
have  gone  to  the  jury.  While  the  defendant  gave  evidence 
tending  to  overthrow  the  presumption,  it  was  for  the  jury 
to  pass  upon  the  weight  and  effect  of  that  evidence  as  a 
matter  of  fact,  and  the  trial  court  could  not  pronounce  it 
conclusive  as  matter  of  law.  Furthermore,  the  credibility 
of  the  defendant's  witnesses,  who  were  in  the  service  of 
the  railroad  company,  was  peculiarly  a  question  for  the 
jury.     Volkmar  v.  Manhattan  Hy,  Co.,  supra. 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  should  be  granted,  with  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 


Note.— See  note  to  Danville  St.  Car  Co.  ▼.  Fayne,  posi. 
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Cincinnati  Strbbt  Railway  Company  v.  Charles  Sksll. 

Ohio  Supreme  Court,  Feb.  B6, 1896, 
(64  Ohio  St.  197.) 
Injury  to  passenqeb  ALxanriNa  from  trolley  CAR—GovTBiBUTOir 

NEOUOSNCE. 

An  electric  street  railway  company  owes  to  the  pastenger  wiio  aligUi 

from  one  of  its  cars,  the  duty  of  safe  passage  across  its  traoks  at  a  stveit 

crossing  without  peril  from  the  acts  of  the  company. 
While  bound  to  anticipate  that  a  oar  might  come  in  the  opposite  direotioa 

upon|the  parallel  track,  he  is  not  bound  to  anticipate  that  itwoild 

come  at  a  dangerous  rate  of  speed. 
A  traveler  is  not,  as  matter  of  law,  guilty  of  contributory  negUgeaot  fir 

failure  to  look  in  each  direction  before  crossing  the  track  of  an  sleotrie 

street  railway. 
Question  of  contributory  negligence  held  improperly  withheld  from  tin 

jury. 
Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Newat 

Pass.  Ry.  Co,  v.  Block,  vol.  4,  p.  523. 

Appeal  by  defendant  from  judgment  of  Circuit  Court 
reversing  judgment  of  Common  Pleas  in  favor  of  defendant* 
Facts  stated  in  opinion. 

Paxton,    Warringion  &  Boutet  and  Kittredge  &  Wilby,  for 
plaintiff  in  error. 

John  W,  Wolfe  and   Thomas  L,  Mitchie,  for  defendant  in 
error. 

Spear,  J. :  The  ground  upon  which  the  Common  Pleaf 
directed  a  verdict  was  that  the  plaintiff's  evidence  dw- 
closed  contributory  negligence  of  such  a  character  as  to 
preclude  a  recovery.     In  other  words,    the   holding  was 
that,  as  matter  of  law,  the  plaintiff  was  guilty  of  contribu- 


OHIO,  1896.  437 


fiaflway  Ck>.  ▼.  Soell. 


J  negligence.  If  the  plaintiff's  conduct,  as  shown  by 
undisputed  facts,  left  no  rational  inference  but  that  of 
;ligence,  then  the  ruling  was  right,  but,  if  the  question 
contributory  negligence  depended  upon  a  variety  of 
lumstances  from  which  different  minds  might  arrive  at 
erent  conclusions  as  to  whether  there  was  negligence 
lot,  then  the  ruling  was  wrong.  This  follows  from  the 
a  given  in  Ellis  &  Morton  Ins.  Co.  v.  Trust  Co.^  4  Ohio 
628.  Applying  the  doctrine  of  that  case,  the  motion 
olved  an  admission  of  all  the  facts  which  the  evidence 
.ny  degree  tended  to  prove,  and  presented  only  a  question 
law  whether  each  fact  indispensable  to  the  right  of 
ion,  and  put  in  issue  by  the  pleadings,  had  been  sup- 
ted  by  some  evidence.  If  it  had  been,  no  matter  how 
;bt  the  evidence,  the  motion  should  have  been  [denied, 
ause  it  was  the  right  of  the  plaintiff  to  have  the  weight 
I  sufficiency  of  his  evidence  passed  upon  by  the  jury, 
t  if  he  had  failed  to  give  evidence  tending  to  establish 
f  fact  without  which  the  law  would  not  permit  a 
every,  he  had  nothing  to  submit  to  the  jury,  and  a 
estion  of  law  only  remained.  We  are  aware  that  this 
ie  is  much  criticised,  and  plausible  arguments  against 
reasonableness  have  been  adduced;  but  it  has  been 
lowed  uniformly,  and  should  be  applied  until  definitively 
^rruled,  or  changed  by  legislation. 

The  plaintiff  was  himself  bound  to  use  ordinary  care, 
h  degree  of  care  as  men  of  ordinary  prudence  commonly 
under  like  circumstances;  care  proportioned  to  V^e 
^ger  to  be  avoided,  and  the  consequences  which  might 
Ult  from  want  of  it,  conforming  in  amount  and  degree 
;he  particular  circumstances  under  which  it  was  to  be 
•Tcised.  If  all  people  exercised  the  greatest  possible 
ition  in  approaching  and  crossing  railroad  tracks,  acci- 
its  would  be  much  less  frequent  than  they  are;  but  the 
f  does  not  require  extreme  care.  Such  care,  and  such 
y,  as  ordinarily  prudent  persons  could  reasonably  be 
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expected  to  exercise  under  the  circumstances,  is  the  full 
measure.  In  order,  therefore,  to  judge  whether  or  Dot  a 
fair  question  was  presented  regarding  plaintifiF's  contribu- 
tory negligence,  we  must  inquire  into  the  circumstances  as 
disclosed  by  the  evidence  he  introduced. 

The  evidence  showed  that  the  company's  road  is  oper- 
ated on  Eastern  avenue,  Cincinnati,  a  thoroughfare  run- 
ning east  and  west.     It  is  a  double  track  electric  road,  the 
space  between  the  tracks  being  about  three   feet.      The 
cars  are  wider  than  the  track,   extending  about  one  foot 
outside  the  rail.     Defendant   in  error,   Snell,   resided  on 
the  north  side  of  the  avenue,   between  Washington  and 
Weeks  streets,  the  block  between  these  streets  being  about 
800  feet  in  length.     Near  his  residence,  in  front  of  a  drug 
store,  there  was  a  flagstone  street  cross  walk  at  which  the 
cars   were  accustomed  to  stop  to  receive  and  discharge 
passengers.     Snell  had  been  a  daily  passenger  on  the  road 
for  a  number  of  years,  and  was  known,  as  also  his  resi- 
dence and  place  of  getting  on  and  off,  to  the  railroad  con- 
ductors.    On  the  da}'  of  the  accident  Snell  was  a  passenger 
on  an  east  bound  car  on  the  south  track.       As  the  car 
approached  the  crossing,  the  speed  was  slackened,  to  allow 
Snell  to  get  off,  but  did  not  quite  stop.     He  stepped  oflf 
outside  of  the  south   track   at  the  crossing,    and    turned 
north  to  go  to  the  north  side  of  the  street,  which  required 
him  to  cross  both  tracks.     As  he  neared  the  south  rail  of 
the   north  track  he  was  struck  by  a  west  bound  car  and 
injured. 

The  evidence  tended  to  show  further  that  Snell  had  not 
observed  the  coming  car  before  alighting,  nor  does  it 
appear  that  he  looked,  while  in  the  car,  in  the  direction 
from  which  the  other  car  was  approaching.  At  some  time, 
while  crossing,  he  looked  both  east  and  west  along  the 
track,  but  the  precise  point  from  which  he  looked  east  is 
not  clear.  The  conductor  of  the  car  on  which  he  had 
ridden  gave  him  no  warning  of  the  approaching  car,  nor 
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ras  any  gong  or  other  alarm  sounded,  or  warning  given, 
)y  the  motorman  in  charge  of  the  coming  car.  He  was 
nexperienced,  having  been  the  driver  of  a  milk  wagon 
intil  two  or  three  days  before.  On  the  same  car  there 
ras  an  experienced  motorman,  who  was  on  for  the  pur- 
>ose  of  giving  the  new  hand  instructions.  At  the  moment 
Jnell  was  struck,  the  car  was  running  about  twenty  miles 
ilk  hour,  on  a  down  grade,  and  ran  about  one  hundred  feet 
)efore  it  could  be  stopped.  The  car  from  which  Snril 
ilighted  was  moving  slowly  east,  and,  had  the  other  car 
teen  running  at  an  ordinary  rate  of  speed,  Snell  would 
probably  have  had,  after  he  saw  it,  opportunity  to  avoid 
t,  but  the  car  moved  so  rapidly  that,  after  seeing  it,  he 
lad  but  time  to  throw  up  his  hands  and  try  to  step  back, 
7hen  the  car  struck  him. 

The  question  presented  for  the  court  was,  simply,  Did 
he  evidence  establish,  as  matter  of  law,  that  Snell  was 
{uilty  of  negligence  contributing  to  his  injury?  The 
)lace  of  the  accident  was  a  street  crossing,  used  as  such 
)y  the  public,  and  recognized  as  such  by  the  company. 
:t  was  the  duty  of  the  company  to  keep  in  mind  the  right 
>f  pedestrians  on  that  crossing,  and  especially  its  duty  to 
bserve  the  rights  of  its  own  patrons  who  were  under  a 
ecessity  of  using  that  crossing  in  going  from  its  cars  to 
heir  houses.  Ancient  rights  have  not  changed  because 
ew  vehicles  of  travel  have  been  introduced  upon  the  streets, 
or  because  a  portion  of  the  people  who  ride,  being  in 
taste  to  reach  their  destination,  demand  rapid  transit. 
?he  streets  remain  for  all  the  people,  and  he  who  goes 
kfoot  has  the  right,  especially  at  a  crossing,  to  walk  to  his 
lestination.  He  should  not  be  compelled  to  run,  or  to 
lodge  and  scramble,  to  avoid  collision  with  vehicles.  As 
I  general  proposition,  drivers  of  vehicles  have  the  same 
right  to  travel  along  the  carriage  way  of  a  street  that  foot 
passengers  have  to  walk  there.  There  is  do  priority  of 
right;  so  that  the  right  of  neither  is  exelusi^e.     But  it  is 
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to  be  borno  in  mind  tbat  the  injury  by  collision  is  wholly 
upon  the  side  of  the  footman,  and  the  right  of  persona! 
protection  wliich  every  person  possesses,  together  with  thin 
moral  and  legal  obligation  to  refrain  from  doing  an  injurr 
to  hia  person  which  is  irapused  upon  all  others,  gives  the 
foot  passenger  such  a  right  at  street  crossings  as  to  mib 
it  the  duty  of  drivers  of  vehicles,  whether  wagons,  wheal) 
or  cars,  to  so  regulate  their  speed,  and  give  such  warning 
of  approach,  at  whatever  cost  of  pains  and  trouble  on  their 
part,  as  that  the  footman,  using  ordinary  care  himself, 
and  barring  inevitable  accident,  may  cross  in  safety.  Life 
and  limb  are  of  more  consequence  tJian  quick  transit,  Tiw 
vehicle  man  must  not  ruu  down  ihe  pedestrian.  Tl»  , 
opposite  doctrine  appears  to  have  found  lodgment  in  many  ' 
minds,  and  thurs  seema  a  disposition  to  assume  that  a  foot 
passenger  has  no  right  upon  a  public  street  as  agaiasi » 
street  car.  Indeed,  common  observation  seems  to  abow 
that  this  belief  controls  the  conduct  of  drivers  of  many 
conveyances,  public  and  private.  Too  often  there  is » 
reckless  disregard  of  human  life  and  limb,  and  pedestrians 
are  compeiit^d,  at  their  peril,  to  keep  out  of  the  way.  As 
matter  of  law,  '^t  is  as  much  tJie  duty  of  the  vehicle  w 
keep  out  of  the  way  of  the  footiniin,  and  especially  so  ai 
crossings,  as  it  is  for  the  latter  to  escape  being  run  ovef, 
giving  due  consideration  to  the  greater  difficulty  of  guid- 
ing and  arresting  the  progress  of  the  vehicle.  The  us« 
of  streets  for  railways  is  allowed  only  because  it  is  con- 
sidered not  to  be  a  substantial  interference  with  their  free 
and  unobstructed  uso  as  highways  for  passage.  So  long, 
therefore,  as  there  is  no  unreasonable  interference 
with  the  public  right  of  passage,  railways  in  streets  are 
lawful  structures;  but  if  operated  upon  the  theory  o^ 
exclusive  right  to  their  track,  they  become  wrongdoers. 
Cincinnati  St.  Rij.  Co.  v.  Ciimminsville,  14  Ohio  St.  523; 
Citizen's  Coach  Co.  v.  Cainden  Horse  R.  Co.,  33  N.  3-^- 
267;  Baxter  7.  Itailroad  Co.,  3  Rob.  516;  Barkers.  Sams', 
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1  Sweeney,  288;  Railway  Co.  "¥.  Block  55  N.  J.  Law, 
605;  Attorney' General  v.  Metropolitan  H,  Co.,  125  Mass. 
515. 

Undoubtedly  the  footman  must  reasonably  use  his  senses 
for  his  own  protection,  and  if  he  knows  of  the  approach  of 
a  vehicle,  and,  using  his  faculties,  perceives  that  he  can- 
not continue  on  without  danger  of  collision,  he  may  not 
rush  forward  regardless  of  consequences.  He  is  not 
bound,  however,  to  anticipate  negligence  on  the  part  of 
drivers  of  vehicles,  but  has  the  right  to  assume  that  they 
will  not  be  negligent. 

In  this  case,  if  the  evidence  was  to  be  believed,  there 
was  a  total  disregard  of  plaintiff  ^s  rights,  a  clear  case  of 
gross,  culpable  negligence.  The  company  owed  to  the 
passenger  who  had  just  alighted  the  duty  of  permitting 
him  to  cross  from  its  car  to  the  opposite  side  of  the  street 
without  peril  of  life  or  limb  from  the  acts  of  the  company; 
instead  of  which  it  sent  its  car  down  the  grade  at  break- 
neck speed,  without  giving  any  warning,  or  taking  any 
pains  to  avoid  running  him  down.  Snell,  it  is  true,  was 
bound  to  anticipate  that  a  car  might  come  on  the  north 
track,  but  he  was  not  required  to  anticipate  that  it  would 
comeiat  such  a  dangerous  rate  of  speed,  for  that  would  be 
presuming  that  the  company  would  be  negligent;  and  if, 
acting  on  the  presumption  that  the  company  would  not  be 
negligent,  he  used  such  caution  as  men  of  ordinary 
prudence  would  have  used,  his  own  conduct  did  not  pre- 
clude a  recovery.  Whether  he  did  use  such  degree  of 
care,  we  think,  was  a  question  for  the  jury.  The  evidence 
presented  a  case  where  different  minds  might  reasonably 
reach  different  conclusions.  We  are  not  required  to  deter- 
mine the  question  whether  or  not  Snell  was  negligent.  It 
is  insisted  that,  in  the  best  view  of  the  case  for  the  plaint- 
iff, the  evidence  shows  that  he  did  not  look  to  the  east,  for, 
twhile  it  may  be  that  the  verbal  evidence  tends  to  show 
hat   he  did  look  in   that  direction,  yet  he  could  not   have 
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done  80,  for,  if  he  bad,  he  surely  would  have  seen  tia 
coming  car;  and  that,  as  matter  of  law,  it  is  negligene* 
for  one  about  to  cross  a  railway  not  to  look  each  wit. 
Authorities  are  to  be  found  giving  apparent  support  to  thil 
proposition.  The  practice  in  EOrae  courts  13  for  thf^  court 
to  direct  a  verdict  whenever,  iu  the  opinion  of  the  judge, 
the  evidence  would  not  warrant  a  judgment.  AndGosw 
of  these  decisions  imply  that  the  court  has  held  pemiu 
about  to  cross  a  street  car  track  to  the  same  degreeotews 
as  would  be  demanded  were  he  crossing  a  steam  rnilrotd. 
We  think  there  is  no  just  analogy  between  therightof 
a  street  railway  running  cars  along  a  highway  and  Um 
light  of  a  Bt«am  railroad  running  its  trains  across  a  high- 
way at  grade,  and  tliat  the  rule  of  care  incumbent  upon  oa» 
about  to  cross  a  steam  railroad  is  hardly  a  fair  one  tobf 
applied  in  all  its  strictness  to  street  railways  in  citiei, 
where  a  car  that  can  be  speedily  stopped  passes  a  croasingit 
frequent  intervals,  and  where  people  necessarily  cross  tiie 
streets  frequently  and  hurriedly.  As  remarked  by  Gray, 
C.  J.,  in  L!/,n<in  v.  Rnllwuii  Co.,  114  Mass.  S3:  -'Thf 
cases  reliitlng  to  Injuries  suffered  by  being  struck  byi 
locomotive  engine  at  a  railroad  crossing  afford  no  test  ot 
the  degree  of  care  required  of  the  plaintitf  in  this  case. 
The  cars  of  t!ie  liorse  railway  have  not  the  same  rifjhtw 
the  use  of  the  track  over  wliich  they  travel,  do  not  nin 
at  the  same  speed,  aro  not  attended  with  the  same  dang«rr 
and  are  not  so  dilHcult  to  check  quickly  and  suddenly, » 
those  of  an  ordinary  railroad  corporation.  A  person  law- 
fully traveling  upon  the  higliway  is  not,  therefor-?,  bound 
to  exercise  the  same  degree  of  watchfulness  aud  attentioD 
to  avoid  the  one  as  to  keep  himself  out  of  thewayoftlw 
other."  Other  cases  in  Massachuseits  are  to  the  effect 
that  the  fact  that  plaintiff's  evidence  does  not  sho* 
that  he  looked  up  and  down  the  street  beiore  cross- 
ing is  not,  as  matter  of  law,  conclusive  evidence  thit 
be  was  not  in  the  exercise  of    due   care,   and  that  the 
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knere  fact  of  not  looking  when  one  attempts  to  cross 
a  railroad  is  not  conclusive  evidence  of  want  of  care. 
Williams  v.  Orealy,  112  Mass.  82;  Bowser  v.  Wellingtonf 
126  Mass.,  391;  Shapleigh  v.  Wyman,  134  Mass.  118. 
Whether  such  omission  is  or  is  not  negligence  depends 
upon  the  circumstances.  Railwny  Co.  v.  Blocks  supra; 
City  Railroad  Co.  v.  Hobinson,  4  L.  R.  A.  126;  Street  RaiU 
way  Co.  V.  Loehneisen,  58  N.  W.  535;  Shea  v.  Railroad  Co., 
44  Cal.  414;  Swain  v.  Railroad  Co.,  693  Gal.  179;  Driseoll 
V.  Cable  Railway  Co.  (Cal.),  32  Pac.  591;  Thorn,  on  Neg. 
396,  note.  We  suppose  the  rule  for  street  cars  is  the  same 
as  for  other  vehicles,  and  if  the  footman  is  required,  in  a 
crowded  thoroughfare,  to  look  up  and  down,  and  wait 
until  all  possibility  of  collision  is  past,  it  would  be  like 
sitting  on  the  bank  until  the  stream  should  run  by;  and 
there  would  be  but  few  hours  in  the  busy  part  of  the  day 
when  it  would  be  practicable  to  cross. 

Whether  looking  eastward  would  have  disclosed  the 
coming  car  depends  upon  whether  the  preceding  car  would 
have  obstructed  the  view,  and  this  depends  upon  its  loca- 
tion at  the  time  Snell  looked,  if  he  did  look.  The  evi- 
dence is  consistent  with  the  conclusion  that  he  looked  up 
the  track,  but  that  the  receding  car  prevented  him  from 
seeing  the  approaching  one,  and  that,  as  the  former  made 
some  noise,  his  attention  was  not  called  to  the  rumbling  of 
the  latter.  And  it  is  not  inconsistent  with  the  conclusion 
that  ordinary  range  of  vision  would  probably  have  enabled 
him,  without  turning  his  head  or  eyes  up  the  track,  to  see 
a  car  in  time  to  avoid  it,  had  the  car  been  running  at  a 
safe  rate  of  speed;  and  we  think  one  so  crossing  could  not 
be  asked  to  extend  his  observation  beyond  that  distance 
within  which  a  car  proceeding  at  a  customary  and  reason- 
ably safe  speed  would  threaten  his  safety. 

Taking  the  eflFect  of  the  evidence  as  a  whole,  one  thing 
which  is  tolerably  clear  is  that,  if  the  car  had  been  run- 
ning at  a  reasonable  rate  of  speed,  and  proper  warning  had 
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been  given,  Snell  would  not  have  been  injured.  All 
is  in  more  or  less  doubt.  The  evidence  pro  and  cod, 
therefore,  was  to  be  weighed,  and  the  tribunal  for  that 
purpose  was  the  jury,  not  the  court  upon  the  motion. 

The  judgment  of  reversal  was,  we  think,  right,  and  the 
same  is  affirmed. 

Shauck,  J.,  dissented. 

BuRKBT,  J.y  concurs  in  the  dissenting  opinion. 

NoTA.^See  note  to  DanvQle  St,  Car  Co.  v.  Payne,  posU 


George  Bard  v.  Pennsylvania  Traction  Company. 

Penmylvania  Supreme  Court,  May  t8, 1896. 

(176  Pa.  97.) 

Electric  strket    railway— Injury    to    passenger— Coiitributobt 

neguqencb. 

Plaintiff  while  riding,  without  the  knowledge  of  the  conductor,  upon  the 
bumper  in  the  rear  of  and  outside  a  trolley  car,  because  the  car  was  so 
full  that  he  could  not  even  find  standing  room  on  the  platform,  was 
struck  and  injured  by  a  car  coming  up  behind.  Held,  th&t  the  place 
being  obviously  dangerous,  and  exposed  to  the  very  danger  which  caused 
the  injury,  he  was  guilty  of  contributory  negligence,  as  matter  of  law, 
and  could  not  recover  against  the  company. 

A.  S.  Johns  and  B.  Frank  Eshleman,  for  appellant. 

W.  U,  Hensel  and  //.  M,  North  (/.  Hay  Brown  with  them), 
for  appellee. 

Per  Curiam:  The  appellant  attempted  to  take  passage 
on  one  of  the  «ars  of  the  defendant  company.  It  was  full 
to  overflowing  at  the  time,  and  there  was  no  standing 
room  in  the  car  or  upon  the  platform.       The  appellant 
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finally  effected  a  lodgment  of  one  foot  upon  the  platform, 
and  supported  the  other  on  the  outside  of  it.     In  this 
position  he  held  himself  by  means  of  the  post  at  the  out- 
side corner  of  the  platform,   being    directly  against   the 
outer  end  of   the  dash,  or  inclosure  of  the  platform.     An 
employe  of  the  defendant  came  to  the  car  to  adjust  the 
trolley  pole,  and  to  enable  him  to  reach  it,  he  required  the 
appellant  to  leave  the  corner  where  he  stood.      He  then 
moved   to  a  position  wholly  outside  the  car,  upon  what  is 
known  as  the  bumper.     The  employe  left  the  car  on  finish- 
ing his  work  at  the  trolley  pole.     It  did  not  appear  that 
any  person  having  charge  of  the  car  had  seen  the  appel- 
lant or  bad  knowledge  of  his  position.  After  he  had  ridden 
a  short  distance  upon  the  bumper  the  car  stopped  to  dis- 
charge some   of  its  passengers,  and  while  standing  was 
struck  by  a  car  coming  up  in  the  rear,  and  appellant's  foot 
was  injured.     Was  it  contributory  negligence  on  the  part 
of  the  appellant  to  take  a  position  wholly  outside  of  the 
car,  and  expose  himself  to  the  danger  that  overtook  him? 
It  is  argued  that  it  was  not,  and  reliance  is  put  upon  the 
Street  Railway  v.  Boudrou,  92  Pa.  475,  for  the  support  of 
^his  position.     But  the  plaintiff  in  that  case  was  riding 
Upon  the  platform  of  the  car  with  the  knowledge  of  the 
Conductor. 

This  court  declined  to  say  that  it  was  negligence  per  se 
on  the  part  of  a  passenger  to  ride  upon  the  platform  of  a 
street  car.     So  in  Germantown  Pass.  Railway  v.  Walling, 
97  Pa.  55,  the  passenger  injured  was  upon  the  front  plat- 
form with  the   knowledge  and  assent  of  the  conductor. 
This  fact  was  set  up  as  conclusive  proof  of  contributory 
Degligence,  but  we  held  that  it  was  not  enough.     Standing 
alone,   it  was  not  per  se  proof  of  negligence.     But  in  the 
case  before  us  the  alleged  passenger  was  on  the  outside  of 
the  car,  in  an  obvious  place  of  danger,  without  the  assent 
or  the  knowledge  of  the  conductor;  and  he  was  injured  by 
au  occurrence  that  was  a  known  danger  incident  to  his 
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position  on  tbe  bumper  of  tlie  car.  The  bumper  wa3  noi 
for  uea  by  passengers  for  any  purpose,  but  to  relieve 
Bgainst  tliB  shock  of  just  such  an  accident  as  liiippt^nM, 
We  thiuk  the  learned  judge  was  right  in  directing  a  com- 
pulsory nonsuit  on  tbe  facta  of  this  case,  andtbejudg- 
meat  is  adirmed. 

Noxi.— Sea  note  to  Danville  St.  Car  Co.  v.  Fagne,  post. 


Christ  RBBun  v.  Pittsbubq  &    Birmingham    TRAcnrf^ 
Company. 

renngytvania  Supreme  Court,  Jan.  4,  IS97. 

ELKCTTBIC  STttBBT  BAH-WAT  —  ISJDBY  TO  FA8SRX0ES.  I 

Whether  or  not  a  oompnay  Ib  negligent  in  ranning  a  trailer  otf  it  Ih^  1 
rnlo  of  fifteen  miles  on  hour,  down  grade  and  around  a  shaqi  cum,  iht 
platfurtn  iwing  tilled  with  pasecngere,  is  a  (jueslion  for  the  jury. 

tt  iA  not  contributory  negligence  aa  matter  of  law  for  a  pdsseniicr  Dpon  i 
crowded  trolley  car  to  stand,  by  direction  of  the  conductor,  apoa  ^ 
rear  platform,  huldirigon  to  a  rail  behind  him,  sotliat  he  cannU  reconf 
against  the  conipnny  for  injuries  due  to  his  being  thrown  from  tbccU 
while  it  was  rapidly  rounding  a  curve  of  which  he  had  knowledge. 

Appeal  by  defendant  from  judgment  of  Court  of 
Common  Pleas,  Allegheny  county, 

A.  W.  Duff  and  W.  F.  Wise,  for  appellant.  I 

W.  J.  Brennen,  for  appellee. 

Fell,  J. :  T'.)e  only  question  to  be  considered  is  whetbM 
the  case  should  have  been  withdrawn  from  tbe  jury.  In 
considering  this  we  must  assume  that  the  plaintiff  bu 
established  these  facts:  Late  at  nigbt  be  got  on  a  crowded 
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car  of  .the  defendant  company  to  go  to  his  home.  There 
was  no  room  inside,  and  he  stood  with  a  number  of  other 
passengers  on  the  rear  platform.  His  position  on  the 
platform  was  a  comparatively  safe  one,  as  he  stood  between 
the  controller  and  the  brake,  facing  forward,  with  his  back 
against  the  railing  of  the  platform.  After  riding  some 
distance  he  was  requested  by  the  conductor,  who  desired 
to  use  the  trolley  rope,  to  change  his  position.  He  then 
attempted  to  enter  the  car,  but  because  of  its  crowded 
condition  was  unable  to  do  so,  and  he  took  a  position 
»vhich  the  conductor  told  him  to  take  at  the  outer  edge  of 
the  platform,  near  the  step,  and  stood  with  his  back  to  the 
car,  holding  with  his  right  hand  to  the  iron  railing  behind 
him.  While  he  was  in  this  position  the  electric  current 
was  turned  ofiF,  causing  the  lights  to  be  extinguished,  and 
the  car  was  allowed  to  run  at  the  rate  of  15  or  20  miles  an 
hour  down  a  grade  in  which  there  was  a  sharp  curve. 
When  the  car  struck  the  curve  the  plaintifiF's  hold  of  the 
railing  was  broken,  and  he  was  thrown  off.  It  was  the 
habitual  custom  of  the  company  to  carry  passengers  on  the 
platform  of  its  cars,  and  the  plaintiff  was  there  with  the 
consent  of  the  conductor,  and  was  unable  to  get  elsewhere 
on  the  car.  The  plaintiff  was  familiar  with  the  locality, 
knew  of  the  curve,  and  was  aware  of  the  danger  of  his 
position.  The  use  of  electricity  as  a  motive  power  by 
passenger  railway  companies  has  created  new  conditions, 
from  which  new  duties  arise.  The  greater  speed  at  which 
cars  are  moved  increases  the  danger  to  passengers  and  to 
persons  on  the  streets,  and  of  these  dangers  all  persons 
must  take  notice.  When  there  is  an  invitation  or  permis- 
sion to  passengers  to  ride  on  the  rear  platforms,  it  is  the 
duty  of  the  company  to  observe  a  higher  degree  of  care  in 
the  running  of  the  cars  at  points  where  there  is  danger 
that  they  may  be  thrown  off,  and  there  should  be  a  corre- 
sponding increase  of  care  and  vigilance  upon  the  part  of  a 
passenger  who  voluntarily  assumes  such    a  position   of 
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danger.     In   this  case  it  was  clearly  for  the  jurytosiy 
whether  there  was  negligence  in  running  a  car  \yilh  ihe 
platform   crowded  with  passengers  at  a  high  rate  of  speed 
around  a  sharp  curve;    and  a^a  it  was  not,  under  thsdr- 
oumstances  disclosed  by  the  testimony,  negligence  ptr  « 
for  the  plaintiff  to  stand  on  the  platform,  the   question  ot 
the   exercise   of  due   care  by   hira  in   a   position  which  lie 
knew  to  be  dangerous  was  also  for  the  jury.     These  qu*i- 
tioDS  were  submitted  iu  a  charge  that  was  full  aod  clear, 
and  eminently  fair  and   just  to  both  parties.     The  learned 
judge  pointed  out  to  the  jury  the  duty  of  the  company  to 
take  into  consideration  the  greater  risk  to  passengers  irho 
by  its  invitation  occupied  the  platform  of  the  car,  and  wld 
them,  in  substance,  that  it  was  the  duty  of  the  plaintiff  to 
go  inside  the  cur  if  he  could  reasonably  do  so,  aod  that  if 
he  chose  to  stand  on  the  platform  he  was  held  to  a  high 
degree  of  care  to  avoid  the  known  dangers  of  hia  poairion, 
and  that  he  took  all  the  risks  of  the  position  which  ffsn 
reasonably  to  be  apprehended.     The  judgment  is  affirmsd. 

Nora.— 3e»  note  to  DanvUle  8t.  Car  Co.  v.  Pay;ie,  past. 
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iCHHOND  Railway  and  Electric  Company  v.  Rboina 
Elmorb  Bowles,  by  her  next  friend. 

Virginia  Supreme  Court  of  Appeals,  April  t,  1896, 

(92  Va.  788.) 

Elbcttbic  street  railway— Injury  to  passenqer— Evidence. 

an  action  for  damages  for  injuries  caused  to  a  passenger  on  a  car  by 
khe  breaking  of  the  trolley  wire,  hetd,  proper  to  prove,  for  the  purpose 
of  charging  the  company  with  notice  of  its  unsafe  condition,  that  the 
wire  had  broken  frequently  during  the  same  season. 


Appeal  by  defendant  below  from  judgment  of  Circuit 
ourt  of  the  City  of  Richmond. 

The  judgment  was  reversed  for  errors  of  procedure,  the 
ortion  of  the  opinion  relating  to  which  is  here  omitted. 

Wyndham  R.  Meredith,  for  the  plaintiff  in  error. 

ItoTUague  &  Dawson,  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court:  This  is  an 
^on  of  trespass  on  the  case,  brought  in  the  Circuit  Court 

the  city  of  Richmond,  by  Regina  Elmore  Bowles,  who 

es  by  Aubrey  R.  Rowles,   her  next  friend,  against  the 

ichmond  Railway  &  Electric  Company,  upon  the  foUow- 

g  cause  of  action : 

The  defendant  was  a  corporation,  owning  and  operating 

railway  line  along  Clay  and  other  streets  in  the  city  of 

ichmond,   and    the  plaintiff  was,   on  the    14th  day  of 

'ecember,  1892,   a  passenger  on  one  of  its  cars.     Soon 

fter  taking  her  seat  and  paying  her  fare,  the  trolley  wire 

96d  in  operating  and  propelling  the  car  broke,  and  fell 

ozo  its  usual  and  customary  position  above  the  car,  and 
VOL.  VI — 29. 
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came  in    contact    with    the    brake    handle,  which   was 
attended  with  consequences  so  alarming,  in  appearance  at 
least,  and  so  apparently  fraught  with  danger  to  the  safety 
of  the  passengers,  that  the  plaintiff,  attempting  to  escape 
from  a  peril  which  seemed  to  be  imminent,  ]umi)ed  or  fell 
from  the  car,  and  received  injuries,  for  which  she  sues. 
In  the  first  count  she  alleges  that  she  was  told  by  the 
conductor  to  jump  while  the  car  was  running  at  a  great 
speed,  and  that  she  was  injured  in  attempting  to  obey  his 
directions,  while,  in  the  second  count,  the  allegation  with 
respect  to  the  conductor  is  omitted.      In  both  counts  the 
specific  negligence  stated  consists  in  the  failure  of  the 
defendant  to  provide  adequate  and  proper  trolley  wires, 
machinery  and  other  appliances  for  its  business,  and  to 
keep  the  same  in  proper  order  and  repair.     She  claims 
damages  in  each  count  for  money  expended  in  the  trea^ 
ment  of  the  fractures,  hurts  and  injuries  sustained,  for  the 
pain  she  suffered,  for  the  sums  expended  upon  her  main- 
tenance and  support,  and  for  loss  of  time,  aggregating  the 
sum  of  $6,000.     The  case  was  tried  before  a  jury,  and  a 
verdict  rendered  in  favor   of  the  plaintiff  in  the  sum  of 
$1,250,   with  interest  from  the  21st  of  November,    1893. 
The  defendant  moved  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial,  which  the  court  overruled,  and  the 
defendant  excepted ;  and  to  this  and  other  rulings  of  the 
court  which  took  place  during  the  trial  the  defendant  filed 
four  bills  of  exceptions.     To  the  judgment  rendered  a  writ 
of  error  and  aupcraedeas  was  granted  by  one  of  the  judges 
of  this  court. 

Objection  was  taken,  during  the  course  of  the  trial,  to 
the  ruling  of  the  court  in  permitting  Walter  R.  Smith  to 
testify,  as  set  forth  in  bill  of  exceptions  No.  2.  The  acci- 
dent, which  is  the  foundation  of  the  suit,  occurred  on 
the  14th  of  December,  1892,  and  the  court  permitted  the 
plaintiff  to  prove  by  the  witness  Smith  that,  during  the 
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fall  of  that  year,  this  trolley  wire  had  broken  frequently. 
We  think  the  evidence  was  properly  admitted.  It  seems 
to  involve  at  least  a  kindred  proposition  to  that  decided 
by  this  court  in  Brighthope  Railway  Co.  v.  Rogers,  76  Va. 
443.  It  was  there  held  that,  employing  an  agency  so 
powerful  and  dangerous  as  steam,  a  railway  company  is 
liable  for  all  injuries  caused  by  its  omission  to  employ  the 
best  mechanical  contrivances  and  inventions  in  known  use, 
and  that  testimony  was  admissible  to  prove  that  the  loco- 
motive, which  fired  the  wood  on  that  occasion,  had,  on 
other  occasions,  emitted  sparks  and  set  fire  to  property 
along  the  railway,  in  order  to  show  negligence  and  defects 
of  machinery. 

Electricity  is  an  agency  no  less  powerful  and  dangerous 
than  steam  and  imposes  equal  obligations  upon  those  who 
use  it.  The  trolley  wire  is  a  contrivance  essential  to  the 
use  of  electricity  in  the  mode  adopted  by  the  defendant 
company,  and  the  frequently  recurring  accidents  which 
happened  to  the  particular  wire  which  is  the  subject  of 
investigation  in  this  controversy  were  quite  sufficient  to 
warn  the  defendant  of  its  unsafe  condition. 


NoTX.— See  note  to  next  caw. 


^ 
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Danville  Street  Car  Company  v.  Mart  B.  Payne. 

VtrffirUa  Supreme  Court  of  AppeaU,  AprQ  26,  2S96. 

Electric  street  railway— Dxttt  of  company  when  snow  on  track 

It  is  the  duty  of  those  in  oharge  of  eleotrio  oars  to  reeog^nixe  the  fsot  thai 
a  light  snow  upon  the  traok  renders  the  rails  slii^pery  and  the  oontrol 
of  ears  more  difficult;  and  to  approach  a  down  grade  upon  a  ttrndk  in 
such  condition  at  such  rate  of  speed  that  the  oar  can  be  kept  unte 
control;  and  the  company  is  liable  for  injuries  to  passengers  doe  lo 
failure  in  this  duty. 

Appeal  by  defendant  from  judgment  of  Corporatioii 
Court  of  city  of  Danville. 

Cabell  &  Cabell  and  Berkeley  &  Harriaon,  for  plaintiff  ioi 
error. 

Peatross  &  Tlarria  and  A.  J.  Montague^  for  defendant  in 
error. 

Buchanan,  J. :  Mrs.  Payne,  the  plaintiff  in  the  court 
below,  sued  the  defendant  company  for  negligently  inflict- 
ing injuries  upon  her  while  traveling  on  one  of  its  cars  as 
a  passenger.  Upon  the  trial  of  the  case  the  defendant 
company  demurred  to  the  evidence,  and  the  court  gave 
judgment  in  favor  of  the  plaintiff.  To  that  action  of  the 
court  this  writ  of  error  was  obtained. 

The  evidence  in  the  case  shows  that  the  plaintiff,  on  a 
cold  evening  in  the  month  of  January,  1893,  became  a 
passenger  on  one  of  the  cars  of  the  defendant  company^  to 
be  carried  something  over  a  quarter  of  a  mile.  When  the 
car  had  gone  about  one-half  of  that  distance  it  attained  an 
unusual  rate  of  speed,  failed  to  stop  at  the  point  where  she 
was  to  leave  it,  of  which  the  conductor  had  notice,  and  in 
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fact  failed  to  stop  at  all  from  the  time  she  got  on  the  car 
until  it  ran  a  distance  of  about  half  a  mile,  when  it  came 
to  a  violent  and  sudden  stop,  thereby  hurling  her  from 
her  seat  to  the  opposite  side  of  the  car,  by  which  one  of 
her  ribs  was  broken,  and  other  painful  injuries  were 
inflicted.  The  car,  which  was  moved  by  electricity,  was 
a  double  motor,  equipped  with  safe  and  suitable  appliances, 
in  good  order,  and  manned  by  a  motorman  and  conductor, 
both  of  whom  were  experienced  and  competent.  The 
track  was  in  good  condition,  except  that  it  was  covered 
with  a  very  light  snow,  which  had  fallen  immediately 
before  and  during  the  time  the  plaintiff  was  upon  the  ear, 
the  tendency  of  which  was,  according  to  the  defendant's 
evidence,  to  make  the  track  slick,  and  to  cause  the  wheels 
of  the  car  to  slide  more  easily  when  locked  by  the  brakes. 
The  car  was  running  at  an  unusual  rate  of  speed  when  it 
reached  'a  curve  in  the  road  from  which  point  there  was  a 
heavy  down  grade,  when  the  motorman  put  on  his  brakes 
so  as  to  be  able  to  control  it  as  it  ran  down  the  grade;  but 
finding  that,  although  the  brakes  locked  its  wheels,  they 
did  not  check  its  speed,  he  attempted  to  reverse  the 
current  of  electricity,  but  owing,  it  is  claimed,  to  the  snow 
and  ice  upon  the  track,  and  the  fact  that  the  wheels  were 
locked,  the  current  could  not  be  reversed.  The  result  was 
that  he  lost  control  of  the  car,  and  with  locked  wheels  it 
rushed  on  down  the  slippery  track  with  unabated,  perhaps 
increased,  speed,  until  the  trolley  broke,  and,  after  going 
about  50  yards  further,  on  an  up  grade,  it  came  to  a  sudden 
and  abrupt  stop,  causing  the  injuries  sued  for. 

The  counsel  of  the  defendant  admit  that  where  an 
injury  occurs  to  a  passenger,  and  it  appears  that  it  was 
caused  by  a  defect  in  the  construction  or  equipment  of  the 
carrier's  vehicle,  or  by  anything  pertaining  to  the  service 
which  the  carrier  ought  to  control,  the  presumption  is 
that  the  injury  was  caused  by  the  negligence  of  the 
carrier;  and  in  order  to  relieve  itself  from  liability  for  such 
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injury,  it  must  show  that  it  was  the  result  of  an  accident 
which  the  utmost  diligence,  skill  and  foresight  could  not 
prevent.  Richmond  &  Danville  R.  Co.  v.  Morris,  31  Grat. 
200,  204;  Booth  St.  Ry.  Law.  sec.  361. 

But  they  claim  that  the  evidence  in  this  case  shows  that 
the  defendant's  car  was  in  good  condition,  and  properly 
equipped;  its  motorman  and  conductor  competent  and 
experienced ;  and  its  track  in  good  condition,  except  so 
far  as  it  was  affected  by  the  fall  of  snow.  This  slippeiy 
condition  of  the  track  produced  [by  the  fall  of  snow,  they 
insist  was  such  **an  accident,  act  of  Qod,  or  vis  major" 
as  relieved  the  defendant  from  liability  for  the  injury  com- 
plained of,  which  was  directly  caused  by  it,  and  which 
could  not  have  been  prevented  by  the  utmost  diligence, 
skill  and  foresight  on  its  part. 

A  slight  fall  of  snow  in  this  climate  in  the  month  of 
January  cannot  be  considered  as  an  unexpected  and  extra- 
ordinary condition  of  the  weather.  On  the  contrary,  it  is 
usual  and  frequent,  and  the  defendant  was  bound  to 
anticipate  and  take  into  consideration  all  such  weather  as 
might  reasonably  be  expected  in  the  climate  in  which  it 
was  doing  business,  and  the  effect  such  weather  would  have 
upon  its  track. 

The  fact  that  there  was  a  slight  fall  of  snow  immediately 
preceding  the  time  when  the  car  arrived  at  the  heavy  down 
grade,  and  became  more  difficult  to  control  on  account  of 
the  slippery  condition  of  the  track,  caused  by  the  snow, 
called  for  the  exercise  of  the  utmost  diligence,  skill  and 
foresiglit  on  the  part  of  the  defendant.  It  saw  that  the 
snow  had  been  and  was  falling.  It  knew  what  effect  it 
would  have  upon  its  track.  This  is  proved  by  the  motorman 
and  conductor  on  the  car.  It  was  its  plain  duty,  there- 
fore, to  approach  the  point  where  the  heavy  down  grade 
on  the  track  commenced  at  such  a  rate  of  speed  as  would 
enable  it  to  keep  the  car  under  control.  Instead,  however, 
of  doing  this,  the  evidence  shows  that  the  car  was  running 
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at  an  unusually  rapid  rate  ox  speed,  so  much  so  that  it 
was  observed  and  commented  upon.  The  result  of  this 
careless,  and,  under  the  circumstances,  reckless,  running 
of  the  car  was  that,  when  it  reached  the  point  where  the 
heavy  down  grade  commenced,  the  defendant  had  lost  all 
control  over  it. 

Other  acts  of  negligence  were  relied,  on  in  the  argument 
of  the  case,  but  it  is  unnecessary  to  consider  them,  as  the 
injury  complained  of  was  clearly  the  result  of  the  defend- 
ant's failure  to  exercise  that  degree  of  diligence,  skill  and 
foresight  which  the  law  imposed  in  the  management  of  its 
car  in  the  particular  above  referred  to  and  discussed. 

We  are  of  opinion  that  the  judgment  of  the  trial  court 
is  plainly  right,  and  must  be  affirmed. 


NoTBl. — The  following  is  a  partial  abstraot  of  the  decisions  made  in 
the  foregoing  thirteen  cases  with  reference  to  the  duties  of  electric  street 
railway  companies  to  their  passengers,  and  the  care  required  of  passengers 
to  avoid  injury: 

Duty  of  ooicpant. — As  a  common  carrier,  is  bound  to  more  than  ordi- 
naiy  care  and  skill  to  secure  safety  of  passengers.  East  Omaha  8t.  By, 
Co.  T.  CMLoia^  ante,  p.  424.  Owes  passenger  alighting  from  car  duty  of 
safe  passage  across  tracks  at  street  crossings,  without  peril  from  its  acts. 
CmemruLH  8t  By,  Co,  v.  SneU^  ante,  p.  436.  Although  passenger  negli- 
gently expose  himself  to  danger,  still  company  liable  if  negligent  in  fail- 
ing to  discover  his  danger  or  to  avoid  it  when  discovered.  Omaha  St,  By, 
Co.  T.  Martin,  ante,  p.  417.  Provisions  of  New  York  (General  Railroad 
Law  exempting  company  from  liability  for  injury  to  passengers  riding  on 
platform  does  not  apply  to  street  railway  companies.  Wood  v.  Brookiyn 
City  R.  Co,,  ante,  p.  429.  Conclusive  evidence  of  negligence  to  provide 
but  one  man  to  operate  a  car  when  the  attention  of  one  man  at  each  end 
of  car  is  required  at  certain  points.  Bedfield  v.  Oakland  Consol.  St,  By, 
Co.f  ante,  p.  893.  Following  acts  held  negligent:  Motorman  leaving  plat- 
f(nrm  with  brake  handle  set  so  that  it  turned  and  struck  passenger. 
OHmore  v.  Brooklyn  Heights  B,  Co.,  ante,  p.  432.  Motorman  to  go  to  rear 
of  car  to  adjust  trolley,  leaving  front  platform  Unattended,  without  first 
shutting  off  power.  Wood  v.  Brooklyn  City  By,  Co.,  ante,  p.  429.  To  run 
crowded  trolley  car  around  curve  at  such  speed  as  to  throw  passenger 
down  and  off  the  car.  East  Omaha  St.  By,  Co.  v.  Oodola,  ante,  p.  424. 
To  approach  down  grade  on  slippery  track  at  such  speed  that  car  cannot 
be  controUed.    Danville  St,  Car  Co,  v.  Payne»  ante,  p.  462. 
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Duty  op  passenqbr.— Held  contributory  negligence  per  m:  In  tpite 
of  warning  notice  posted  in  car,  to  step  on  foot-bourd  and  stand  with  l»ck 
to  trolley  poet  known  to  be  there,  in  attempt  to  alight  from  rapidly 
moving  car.    Maryland  to  use  of  Sharkey  v.  Lake  Boland  Elev.  By.  Co,^ 
anie^  p.  412.    To  ride  upon  bumper  of  trolley  car  without  knowledge  of 
conductor.  Bard  v.  Pennsylvania  Traction  Co,,  ante,  p.  444.   Held  not  con- 
tributory negligence  per  se:  To  attempt  to  board  slowly  moving  trolly  car. 
Cicero  A  Proviso  St  Ry.  Co,  v.  Meixner,  ante,  p.  404;  Omaha  St  By.  Co, 
V.  Martin,  ante,  p.  417.    To  alight  from  slowly  moving  car.    DeMxr 
Tramway  Co,  v.  Reid,  ante,  p.  399.    To  ride  standing  on  foot  rail  of 
trolley  car,  there  being  no  room  within.     Wood  v.  Brooklyn  City  R.  Co, 
ante,  p.  429.    Or  on  the  platform.    East  Omaha  St.  Ry,  Co.  v.  Oodola, 
ante,  p.  434.    Especially  by  direction  of  conductor.     Ret)er  v.  Pittdnary 
and  Birmingham  Traction  Co.,  ante,  p.  446. 

Note  2.— In  McDonald  v.  Montgomery  St,  Ry.,  Alabama  Supreme  Court, 
May  21,  1896  (20  South.  Rep.  317),  held,  proper  to  charge,  in  an  action  for 
injury  to  a  passenger  in  alighting  from  a  trolley  car,  that  one  alighting 
from  a  moving  car  assumes  all  the  risks  of  alighting  safely;  also,  that  if 
he  stood  on  the  steps  of  a  moving  car  when  there  was  room  to  stand  inside, 
he  could  not  recover  for  injury  caused  by  being  thrown  from  the  step  by 
the  motorman's  negligence. 

In  East  St.  Louis  Elec.  St  Ry,  Co,  v.  Sliger,  Illinois  Appellate  Court, 
June  18,  1896  (65  III.  App.  812),  an  action  to  recover  for  injury  to  a  pas- 
senger by  electric  shock  while  entering  a  car,  the  court,  in  sustaining  a 
judgment  for  defendant,  say:  **  In  damp  weather  the  metallic  parts  of  a 
car  may  become  slightly  charged  with  electricity  by  induction,  and  if 
appellant  received  a  shock  at  all  it  was  by  stepping  upon  a  metallic  place 
thus  charged.  This  condition  of  things  had  not  existed  under  such  cir- 
cumstances and  for  such  length  of  time  as  to  affect  defendant  with  notice 
of  the  fact.'' 

In  Minerva  Boikens  v.  New  Orleans  A  CarroUton  R,  Co.,  Louisiana 
Supreme  Court,  March  9,  1896  (19  South.  Rep.  737) ,  in  sustaining  a  judg- 
ment awarding  damages  to  plaintiff  for  injury  while  alighting  from  an  elec- 
tric car,  the  court  say:  **  Any  person  actually  on  the  car,  or  in  the  act  of 
getting  off,  is  a  passenger,  and  the  company  is  charged  with  the  duty  of 
looking  to  his  safety;  and  this  involves  the  necessity  on  the  part  of  the 
conductor  of  allowing  the  passenger  time  to  get  off  the  car.  We  are  con- 
strained to  hold  that  a  passenger  who  is  violently  thrown  to  the  ground 
and  injured  by  a  car,  too  hastily  set  in  motion,  is  entitled  to  damages." 

In  Sias  v.  Rochester  Ry.  Co.,  New  York  Supreme  Court,  General  Term, 
Fourth  Department,  December,  1895  (92  Him,  140),  plaintiff's  intestate, 
riding  on  a  trolley  car,  on  a  dark  night,  went  out  of  the  car,  which  was 
not  full,  and  stood  on  the  platform,  with  the  tacit  consent  of  the  conduc- 
tor. He  leaned  out  a  little  and  was  struck  by  a  tree  which  came  within 
five  or  six  inches  of  the  car,  and  had  been  cut  away  in  part  to  make  room 
for  cars  to  pass.  Held,  that  the  questions  of  negligence  and  contributory 
negligence  should  have  been  submitted  to  the  jury. 
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In  JoQger  v.  P^opWs  St.  Ry.  Co.  et  aL,  Pennsylvania  Supreme  Court, 
March  82,  1897  (36  Atl.  Rep.  867),  hdd,  that  a  street  railway  company  is 
not  bound  by  the  practice  of  its  employes  of  slowing  txolley  cars  at  a 
certain  place  to  allow  a  passenger  to  ali^t.  Whether  or  not  it  is  contrib- 
utory negligence  per  se  to  jump  from  a  trolley  car  going  four  or  five  miles 
an  hour  is  for  the  court  to  determine. 

In  Vcude  ▼.  Chant  St.  Elec  Ity.  Co.,  Washington  Sapreme  Court,  March 
17, 1897  (48  Pao.  Rep.  249),  held,  negUgent  for  a  motorman  to  stop  and 
hcdd  his  car  at  a  place  where  it  is  dangerous  for  a  person  to  undertake  to 
board  the  car.  Whether  or  not  the  passenger  is  negligent  in  trying  to 
board  the  car  at  such  place  is  for  the  jury  to  determine. 


Mabt  Mahonbt  and  others  y.   San  Francisco  &  San 

Mateo  Railway  Company. 

California  Supreme  Court,  Deoemhcr  17, 189S» 

(110  CJal.  471.) 

GlHTTBIC  6TRSBT  RAILWAY^DUTT  TO  TRAVELERS  IN  S1BEBTS— CONTRXBU- 

TORY  NEQLiaENCB. 

Aa  electric  street  railway  has  no  exclusive  use  of  any  portion  of  the  high* 
Way.  Travelers  have  a  right  to  presume  that  it  will  use  its  franchise  in 
Tiew  of  their  rights.  If  the  electric  light  is  liable  to  go  out  by  reason 
of  the  trolley  leaving  the  wire,  other  lights  should  be  provided.  If  its 
light  is  not  sufficient  to  reveal  an  obstruction  in  time  to  stop  the  car 
when  moving  at  a  given  speed,  it  should  move  more  slowly. 

-^ejd,  not  contributory  negligence  as  matter  of  law  for  persons  driving  in 
a  carriage,  on  a  dark  and  foggy  night,  having  the  track  of  an  electric 
xuilway  on  the  one  hand  and  a  gulch  on  the  other,  to  get  upon  the  track 
even  Uiough  there  was  sufficient  space  to  drive  clear  of  the  track  and 
%hey  took  no  pains  to  avoid  it. 

^Hea  V.  St.  Paul  City  Ry.  Co.,  4  Am.  Electl.  Gas.  481,  followed. 

Appeal  by   defendant   below   from   judgment   of    San 
rancisco  Superior  Court. 

The  judgment  was  reversed  upon  erjors  in  respect  to  the 
oaduct  of  the  trial  and  instruction  to  the  jury. 

Senley  &  Costello,  for  appellant. 
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Crittenden,  Thornton,  F.  E.  Menbach  and  Oarber,  Boali  i 
Bishop,  and  /.  F.  Riley,  for  respondents. 

Temple,  J. :  This  action  was  brought  by  the  widow  ind 
six  children  of  Florence  Mahoney,  deceased,  to  recow 
damages  for  his  death,  which  they  allege  was  caused  bf 
the  negligence  of  the  defendant. 

A  verdict  of  ten  thousand  dollars  was  rendered,  and  tUi 
appeal  is  taken  by  the  defendant  from  the  judgment,  and 
from  an  order  refusing  a  new  triaL 

The  defendant  was  engaged  in  operating  a  street 
railway  on  which  cars  were  propelled  by  electridlj, 
by  the  overhead  or  trolley  system.  The  acddeet 
occurred  on  the  Old  Mission  road — a  public  hi^ 
way — within  the  city  and  county  of  San  FrandBOO^ 
at  about  10  o'clock,  upon  a  dark  and  foggy  niglit 
Deceased  and  three  companions  were  driving  along 
on  the  highway,  and  took  no  pains  to  keep  clear  of  the 
track,  although  there  was  sufficient  space  to  enable  them 
to  do  so.  The  driver  testified  at  the  trial:  '*The  road  WM 
plenty  wide  there.  There  was  plenty  of  room  to  keep 
away  from  the  track.  I  kept  closer  to  the  track  than  the 
gulch,  to  be  sure.  I  could  not  tell  when  I  would  strike  A 
bowlder  in  the  road.  Z  did  not  drive  far  enough  from 
the  track  to  clear  the  car,  my  intent  was  to  clear  the  ditch 
on  the  right  hand  side,  without  reference  to  the  track.  I 
did  not  aim  to  keep  clear  of  the  track  at  all.  I  depended 
upon  the  lights  coming  along,  so  we  could  see  it  or  hear 
something,  and  then  turn  out  of  the  way.  I  intended  to 
rely  upon  hearing  or  seeing.  I  did  not  stop  at  any  time  to 
look  or  listen,  for  the  reason  I  had  'people  behind,  and 
depended  upon  them.  The  noise  of  the  vehicle  and  of  the 
wind  might  to  some  extent  interfere  with  my  hearing  an 
approaching  car,  but  still  we  did  not  stop.'* 

The  road  at  that  point  was  descending  at  the  rate  oi 
about  two  hundred  and  ninety  feet   to  the  mile  in  tht 
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direction  in  which  the  party  was  traveling.  Defendant's 
car  coming  up  behind  was  proceeding  by  gravitation 
down  the  grade  at  a  rate  variously  estimated  as  from  ten 
to  twenty  miles  per  hour.  It  struck  the  wagon  in  which 
deceased  and  his  companions  were,  killed  the  deceased, 
and  very  seriously  wounded  two  others. 

Appellant  contends  that  the  judgment  should  be 
reyersed,  because  it  was  not  shown  that  the  deceased  was 
without  fault,  and  because  it  is  so  clear  from  the  evidence 
that  there  was  contributory  negligence  that  no  other 
rational  conclusion  can  be  drawn  from  it. 

This  contention  cannot  be  maintained.  The  defendant 
had  DO  exclusive  use  of  any  portion  of  the  highway.  Its 
right  was  to  a  use  in  common  with  the  public,  being 
peculiar  only  so  far  as  its  inability  to  move  from  its  track 
made  it  so.  Travelers  upon  the  highway  had  a  right  to 
presume  that  it  would  use  its  franchise  in  view  of  the 
rights  of  others.  If  the  light  of  the  car  was  liable  to  go 
out  because  the  trolley  frequently  jumps  the  wire,  other 
lights  should  have  been  employed ;  and,  if  an  obstruction 
cannot  be  seen  by  its  light  in  time  to  stop  the  car,  it  should 
move  at  less  velocity.  Other  travelers  should  use  reason- 
able diligence  to  avoid  obstructing  the  track,  and  it  may 
be  that,  under  some  circumstances,  a  jury  would  be  justified 
in  finding  it  negligent  for  one  to  travel  along  the  track; 
but  it  certainly  is  not  negligence  per  se,  and  I  see  nothing 
in  this  case  which  would  justify  our  reversing  the  verdict; 
on  the  contrary,  I  do  not  see  how  the  jury  could  have 
found  otherwise.  The  law  applicable  to  [the  matter  is 
correctly  stated  in  Shea  v.  Portrero  Hailroad  Co.,  44  Cal. 
414. 


NOEI.— See  note  to  HaU  v.  Ogden  City  St  Ry.  Co,,  post. 
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Amanda  P.  Everett  bt  al.  v.  Los  Anqelbs  Consolidated 

Electric  Railway  Company^ 

Calif  omia  Supreme  Court,  January  9, 1896. 
Elbctbio  btrebt  railway. 

It  is  contributory  negligence,  as  matter  of  law,  for  a  man  of  matort  age, 
in  good  health,  and  in  full  possession  of  his  faculties,  having  good  ey«> 
Bight  and  unimpaired  hearing,  to  ride  upon  a  bioyole  upon  the  tnok  of 
an  electric  street  railway,  in  the  same  direction  in  which  oars  in 
accustomed  to  run  on  that  railway,  without  looking  or  listening  for  tht 
approach  of  cars. 

The  rule  that  one  must  look  and  listen  before  crossing  the  tracki  of  i 
steam  railway  applies  equally  when  he  is  about  to  cross  tha  traok  ol  in 
electric  or  cable  railway. 

The  rule  that  the  party  causing  the  injury  by  his  negligence  may  beoome 
liable  in  damages  to  the  party  injured,  although  the  latter  was  himislf 
negligent,  applies  only  in  cases  where  the  person  injured  is  in  sons 
position  of  dangler  from  threatened  contact  of  some  agent  under  tbe 
control  of  the  other  paHy,  when  the  former  cannot  and  the  latter  oan 
prevent  the  injury.  It  never  applies  where  the  negligence  of  the  party 
injured  continues  up  to  the  very  moment  of  the  injury  or  is  a  contribatF 

]  ing  or  efficient  cause  of  it. 

llie  motorman  of  an  electric  car  has  the  right  to  presume  that  a  persoa 
traveling  on  the  track  in  front  of  the  car,  to  whom  the  customary  warn- 
ings have  been  given,  has  made  himself  aware  of  the  approach  of  tbe 
car  and  will  either  increase  his  speed  or  turn  aside  to  avoid  the  danger 
which  threatens  him.  Therefore,  held,  that  the  motorman  was  not 
guilty  of  negligence  in  not  trying  to  stop  his  oar  until  within  ten  or 
twenty  feet  of  the  traveler. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Carson 
V.  Federal  St.  <fcc.  By,  Co.,  vol.  4,  p.  470;  Creamer  v.  West  End  SL  ftf. 
Co.,  vol.  4,  p.  476. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Los  Angeles  county.     Facts  stated  in  opinion. 

John  D.  Pope,  for  appellant. 

W.  /•  Hunsaher,  for  respondents. 
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Van  Flbbt,  J. :  Verdict  and  judgment  were  for  plaintiffs, 
and  defendant  appeals  from  the  judgment  and  an  order 
denying  its  motion  for  a  new  trial. 

The  action  was  by  the  widow  and  minor  child  of  one 
Charles  E.  Everett,  deceased,  to  recover  damages  for  the 
death  of  the  latter,  caused  by  his  being  run  over  by  an 
electric  car  operated  by  the  defendant  on  its  street  railroad 
in  the  city  of  Los  Angeles,  and  alleged  to  have  been 
through  defendant's  negligence.  At  the  conclusion  of 
plaintiff  *s  evidence  in  chief,  defendant  moved  the  court  for 
a  nonsuit,  on  the  grounds,  substantially,  that  the  evidence 
vrhoUy  failed  to  show  negligence  on  the  part  of  the  defend- 
ut,  but  did  establish  affirmatively  that  deceased  came  to 
his  death  through  his  own  negligence,  contributing 
lirecily  and  proximately  thereto.  The  court  denied  the 
motion^  to  which  ruling  the  defendant  excepted,  and  this 
exception  constitutes  the  only  material  question  in  the 
case.  The  evidence  in  behalf  of  plaintiffs  tended  to  show 
that  the  deceased,  at  the  time  of  the  accident  resulting  in 
bit  death,  which  was  on  October  17,  1894,  was  forty  years 
of  age,  in  good  health,  and  in  full  possession  of  his  facul- 
ties, having  good  eyesight  and  unimpaired  hearing. 

He  was  an  experienced  rider  of  the  bicycle,  had  owned 

one  of  those  vehicles  three  or  four  years,  and  used  it  every 

day.     On  the  date  in  question,   about  one  o'clock  in  the 

afternoon,    or    a    little    thereafter,   deceased  was  on  his 

bicycle,  riding  along  McClintock  avenue,  in  a  suburb  of 

Los  Angeles,  known  as  ** University,*'  on  a  portion  of  the 

street  where  ran  a  double  line  of  defendant's  railway,  one 

line  used  for  south  bound  and  the  other  for  north  bound 

cars.     He  was  going  south  at  the   time,  and  traveling  at 

the  rate  of  about  six  miles  an  hour.     Following  him,    and 

going  in  the  same  direction  on  the  south  bound  track,  was 

a  train  of  defendant's  cars,  consisting  of  an  electric  motor 

car  and  a  trailer,  heavily  loaded  with  passengers  going 

out  to  the  race    track.     This  train  was  running  at  its 
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ordinary  rate  of  about  ten  miles  an  hour.  When  deceased 
was  first  observed  by  those  on  the  train,  he  was  between 
a  block  and  a  half  and  two  blocks  ahead  of  the  train,  and 
was  riding  between  the  rails  of  the  north  bound  track. 

He  continued  on  this  track  for  some  distance,  when  he 
crossed   over   to   the  south    bound  track,   apparently  to 
avoid  an  approaching  car  going  north,  and  continued  on 
his  course,  riding  between  the  rails  of  the  latter  track.    At 
this  time  he  was  something  over  half  a  block  in  advance  of 
the  south  bound  train,  but  the  latter  was  rapidly  over- 
taking him ;  and  when  the  north  bound  car  passed  him, 
which  was  at  a  point  a  short  distance  south  of  where  the 
south  bound  train    then  was,  passengers  on  the  former, 
evidently  noting  the  rapid  approach  of  the  train,  called 
out  a  warning  to  deceased  to  apprise  him  of  danger;  and 
at  about  the  same  time,  when  the  train  was  within  from 
twenty  to  forty  feet  from  him  (the  estimates  of  the  wit- 
nesses varying  on  this  point),  the  motorman  on  the  latter 
rang    his  gong,  and,  together    with  several  of    the  pas- 
sengers, cried  out  to  deceased  to  **get  off  the  track,''  "look 
out,'' and  other  words  of  like  import.     These  warnings, 
although  distinctly  heard  r  by  a  witness  standing  on  the 
street  some  four  or  five  times  as  far  from  the  train  as 
deceased  then  was,  were  either  unheard  by  him,  or  totally 
unheeded,  as  he  was  not  observed  to  look  back  or  turn  his 
head    or  attempt  to  turn  or  increase    the  speed  of   his 
bicycle.     Thereupon  the  motorman  when  within  about  ten 
or  twenty  feet  of  deceased,  reversed  the  current  and  ap- 
plied the  brakes,  and  endeavored  to  stop  the  train,  but  did 
not  succeed  in  time  to  avoid  running  deceased  down;  and 
he  was  struck  by  the  motor  and  killed.      At  no  time  from 
the  time  he  was  first  seen  riding  ahead  of  the  train  was 
deceased  observed  to  turn  his  head  or  look  back,  until  just 
as  the  train  was  upon  him,   when  he  partly  turned  his 
head,   and  turned  his  wheel  a  little  to  the  right,  but  not 
sufficient  to  get  out  of  the  way.     University  is  a  settled 
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suburb  of  Los  Angeles,  laid  out  in  blocks,  crossed  and 
intersected  by  public  streets,  and  the  point  where  deceased 
was  killed  was  at  the  intersection  of  McClintock  avenue 
and  Thirty-seventh  street.      Deceased  was  not  a  resident 
of  Los  Angeles,  but  had  been  there  for  about  a  week, 
more  or  less,  before  the  accident  stopping,  at  the  house 
of    a  relative    on    Thirty-ninth    street,    off    McClintock 
avenue,    south  of  Thirty-seventh   street    and  the  point 
where  he  was  killed.     During  his  sojourn  he  had  been  in 
the  habit  of  riding  back  and  forth  to  and  from  the  city  on 
his  bicycle,  and,  when  on  McClintock  avenue,  would  ride 
on    the  railroad  tracks,   as    it  was  smoother    for  travel 
between  the  rails  than  on  the  outside,   where  the  space 
was  narrow  and  rough  and  a  poor  road  for  the  bicycle,  by 
reason    of    the    condition    of    the    street.     At  points  on 
McClintock  avenue  the  soil  was  sandy,  and  had  receded 
somewhat  from  the  rails,  so  as  to  leave  the  latter  in  places 
standing  a  little  above  the  surface  of  the  street;  but  what 
the  condition  was  in  this  respect  at  or  in  the  immediate 
yicinity  of  the  accident  was  not  made  to  appear.     At  the 
date  in  question,  races  were  in  progress  at  the  race  track, 
situated  south  of  the  scene  of  the  deceased's  death ;  and, 
owing  to  the  increased  travel,   extra  cars  were  being  run 
by  defendant,  and  at  shorter  intervals  than  at  other  times, 
but  whether  the  train  which  killed  deceased  was  an  extra 
or  running  on  regular  time  was  not  shown.     The  motor- 
man  in  charge  of  the  train  had  been  in  the  employment  of 
defendant  about  two  weeks.     For  the  iirst  ten  or  twelve 
days  he  was  under  instruction  from  an  experienced  motor- 
man,   and  was  then  put  in  charge  of  a  motor,  and  had 
been  so  employed  some  four  or  five  days  at  the  time  of  the 
accident.     The  statements  of  the  witnesses  vary  consider- 
ably as  to  how  far  the  train  was  from  deceased  when  the 
motorman  commenced  ringing  his  alarm  gong.     A  number 
of  them  show  no  recollection  on  the  subject,  but,  taken  as 
a  whole,  the  evidence  tends  strongly  to  indicate  that  the 
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gong  was  being  sounded  before  the  motorman  and  pu- 
sengers  commenced  to  call  out  to  deceased  to  get  OQt  ot 
the  way.  There  in  a  like  difference  as  to  just  when  ih? 
brakes  were  applied,  and  whether  the  speed  of  tho  trun 
was  slackened  any  before  the  deceased  was  struck.  Tb 
head  end  of  the  motor  passed  the  point  where  the  deceased 
was  struck  between  twenty  and  thirty  feet  before  the  trun 
came  to  a  full  stop,  and  the  evidence  tended  to  show  that 
it  could  have  been  stopped  in  a  shorter  distance.  Then 
was  also  some  evidence  tending  to  show  that  the  vind 
was  coming  from  the  southeast;  at  what  velocity  doesaoi 
appear,  but  that  it  was  calculated  to  deaden  to  some  axuot 
any  sound  in  deceased's  rear. 

This  is  substantially  the  case  made  by  the  evidence  in 
behalf  of  plaintiffs  upon  the  points  material  for  ourc(m> 
sideration.  It  can  scarcely  be  made  a  question  in  thr 
case — indeed,  we  do  not  understand  it  to  be  seriously  con- 
troverted— but  that  the  conduct  of  the  deceased  under  tte 
circumstances  narrated  constituted  negligence  on  bispaK 
in  the  highest  degree,  and  such  as,  standing  alone,  would 
necessarily  preclude  a  recovery  for  his  death.  In  walking 
or  riding  along  a  line  of  railway  where  cars  or  trains  are 
passing,  or  likely  to  pass,  at  short  intervals,  one,  while  in 
a  position  to  be  endangered  by  such  vehicles,  must  pay 
attention  to  his  surrouudingB,  and  employ  his  naiun] 
faculties,  and  exert  due  diligence  to  avoid  such  danger. 
He  must  listen  and  look  to  ascertain  whether  danger  is 
threatened  by  bis  situation,  and  a  failure  so  to  do  coa- 
atitutes  negligence  perse.  This  principle  is  settled  by» 
practically  unbroken  line  of  decisions  in  this  and  other 
States.  One  or  two  of  the  latest  expressions  upon  the  sub- 
ject by  this  court,  in  cases  where  the  rule  is  fully  discussed 
and  authorities  ci'ed,  may  be  given  as  aptly  stating  an^ 
applying  the  doctriuo.  In  Kcnna  v.  Cent.  Pac.  RaiX 
road  Co.,  101  Cal,  26,  it  is  said:  "It  is  a  fixed  ml 
that  it  is  the  duty  of  any  one  when  aMerapting  to  cruBS  i 
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ndlroad  track  upon  a  highway  to  be  vigilant,  to  look  and 
to  listen  before  attempting  to  cross,  and  a  failure  to  do  so 
is  regarded  as  such  negligence  on  his  part  as  to  preclude  a 
recovery.  Glascock  v.  Cent.  Pac.  Railroad  Co,,  73  Cal, 
137.  With  greater  reason  does  the  principle  of  this  rule 
apply  to  one  who  is  traveling  laterally  along  the  route  of 
a  railroad,  and  knows  that  engines  will  soon  follow.  'It 
is  negligence  for  a  person  to  walk  upon  the  track  of  a  rail- 
road, whether  laid  in  the  street  or  upon  the  open  field ; 
and  he  who  deliberately  does  so  will  be  presumed  to 
assume  the  risk  of  the  perils  he  may  encounter*  '* — citing 
a  large  number  of  cases.  In  Holmes  v.  So.  Pac.  Coast  Rail' 
way  Co.,  97  Cal.  161,  where  the  person  for  whose  death 
it  was  sought  to  recover  was  killed  while  walking  along 
the  railroad  track  near  a  station,  while  waiting  for  the 
train  which  ran  him  down,  and  when  it  appeared  that 
deceased  did  not  look  out  for  the  approach  of  the  train, 
which  he  could  have  seen  in  time  to  get  out  of  the  way, 
the  court  say:  **A  railroad  track  upon  which  trains  are 
constantly  run  is  itself  a  warning  to  any  person  who  has 
reached  years  of  discretion,  and  who  is  possessed  of 
ordinary  intelligence,  that  it  is  not  safe  to  walk  upon  it, 
or  near  enough  to  it  to  be  struck  by  a  passing  train,  with- 
out the  exercise  of  constant  vigilance,  in  order  to  be  made 
aware  of  the  approach  of  a  locomotive,  and  thus  be  enabled 
to  avoid  receiving  injury;  and  the  failure  of  such  a  person 
so  situated,  with  reference  to  the  railroad  track,  to  exer- 
cise such  care  and  watchfulness,  and  to  make  use  of  all  his 
senses,  in  order  to  avoid  the  danger  incident  to  such  situa- 
tion, is  negligence  perse.  The  following  are  a  few  of  many 
cases  v^hich  might  be  cited  to  sustain  this  proposition: 
flarlan  v.  Kansas  City  &  Northern  Railway  Co,,  64  Mo.  480; 
id.,  on  rehearing,  65  Mo.  22;  Railroad  Co,  v.  Depew,  40 
Ohio  St.  121;  Kelley  v.  Hannibal  &  St.  Joseph  Railroad  Co., 

75  Mo.  138;  Glascock  v.  Railroad  Co.,  supra.     Nor  is  there 
VOL.  VI — 30. 
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any  distinction,  in  the  application  of  this  doctrine,  betweon 
an  electric  or  cable  line  operated  upon  the  public  atreeti 
of  a  city,  and  that  of  an  ordinary  steam  railway  operated 
upon  the  right  of  way  of  the  corporation.      While  the 
deceased  had  the  undoubted  right  to  a  reasonable  oseot 
the  public  street,  notwithstanding  its  occupancy  by  defend- 
ant's tracks,  he  could  not  ignore  or  disregard  the  lighliof 
the  latter  in  the  premises,  nor  neglect  to  take  reasonable 
precautions  for  his  own  safety.     If  he  chose  to  make  oae 
of  the  part  of  the  street  occupied  by  the  tracks,  it  was 
his  duty  to  look  out  for  and  endeavor  to  avoid  the  dangers 
incident  to  such  use.     In  Haight  v.  N.  Y.  Central  Baibod 
Co.,  7  Lans.  11,  speaking  of  this  rule,  the  court  say:  *it 
is  said  by  counsel  for  plaintiff  that,  while  this  may  be  the 
rule  in  regard  to  steam  railways,  it  cannot  be  applied  to 
street  railways.''     In  Carson  ▼.  Federal  Street,  Jte, 
MaUway  Co.,  147  Pa.  St.  219,  it  was  held  that  failuie  to 
look  for  approaching   cars  on  the  part  of  one  about  to 
drive  across  the  tracks  of  ^n  electric  street  railway  com- 
pany is  such  contributory  negligence  as  will  prevent  his 
recovery  for  injuries  received  by  colliding  with  a  car.  The 
court  said:  **If,  by  looking,  the  plaintiflF  could  have  seen 
and  so  avoided  an   approaching  train,   and  this  appears 
from  his  own  evidence,  he  may  be  properly  nonsuited.'*  In 
Ward  V.    Rochester   Eke,    Railway    Co,,    17   N.   Y.  Supp. 
427,  it  appeared  that  the  plaintiflF's  intestate  was  fatally 
injured  while  attempting  to  drive  across  a  street  railway 
track.     There  was  evidence  that,  at  any  time  before  reach- 
ing the  track,  deceased,  by  a  glance,  could  have  informed 
himself  of  the  approach  of  the  car,  but  that  he  drove  onto 
the  track  without  looking  in  either  direction.     It  was  held 
that    he    was    guilty    of    contributory    negligence.       In 
Creamer  v.  West  End  SU  By.  Co.,  156  Mass.   320,  the 
Supreme  Court  of  that  State  held  that  where  a  person 
stepped  from  a  horse  car  at  the  junction  of  two  streets, 
and  immediately  started  to  cross  the  track  of  an  electric 
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road,  without  lookiug  or  listeniDg,  and  was  run  over  by 
the  electric  car  running  at  the  rate  of  fifteen  miles  an  hour, 
there  could  be  no  recovery,  because  the  deceased  was  not 
exercising  due  care.  We  see  no  more  reason  for 
applying  the  rule  that  one  must  look  and  listen  before 
crossing  the  tracks  of  a  steam  railway  than  that  one 
must  look  and  listen  before  crossing  a  street  car  track 
upon  which  the  motive  power  is  electricity  or  the  cable. 
See,  also,  Bailey  v.  Market  St.  Cable  Railway  Co.  (No. 
16,004,  decided  by  this  court  December  10,  1895),  42  Pac. 
Rep.  914.  When  the  evidence  discloses  a  failure  to  take 
such  reasonable  precautions  for  one's  own  safety,  it  con- 
stitutes negligence  in  law,  and  is  not  a  question  to  be 
submitted  to  the  jury. 

This  brings  us  to  the  only  other  consideration  arising : 
Does   the  evidence  tend  to  show  such  negligence  on  the 
part  of  defendant,  contributing  to  the  death  of  deceased, 
as  would  in  law  authorize  a  recovery,  notwithstanding  the 
negligence  of  the  deceased?    We  find  nothing  in  the  evi- 
dence to  sustain  this  view.    The  case  is  not  like  one  where 
the  injured  party  is  discovered  in  time  lying  or  standing 
upon   a  railroad  track,   under  such  circumstances  as  to 
make  it  doubtful  whether  he  can  or  will  get  out  of  the 
way ;  or  where  one  is  seen  attempting,   either  on  foot  or 
otherwise,  to  make  a  crossing,  or  passing  along  or  on  its 
track   over  a  bridge  or  narrow  causeway,  or  in  a  deep  cut 
or  tunnel,  where  to  turn  aside  would  be  either  dangerous 
or  impossible;  or  under    other  circumstances  of  similar 
character.     In  such  instances  it  may  be  conceded  that  the 
driver  of  the  engine  or  motor  would  not  be  justified  in  law 
in  proceeding  without  effort  to  stop  his  vehicle  up  to  the 
point    of    collision.      Persons    cannot    be    recklessly    or 
wantonly  run  down  on  a  railroad  track,  however  negligent 
themselves,  where  the  circumstances  are  such  as  to  convey 
to  the  mind  of  a  reasonable  man  a  question  as  to  whether 
they  will  be  able  to  get  out  of  the  way.     But  the  evidence 
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bad  no  tendency  to  make  such  a  case.     Here  the  deceased 
was  in  full  and  open  view  of  the  approaching  train  for 
several  blocks,  and  had  perfect  opportunity  and  ability  to 
apprise  himself  of  its  coming.     He  was  upon  a  swift  and 
noiseless  vehicle,  which,   as  a  matter  of  common  knowl- 
edge, can  be  made  with  very  little  effort,  under  a  rider  of 
ordinary  strength  and  experience,  to  attain  a  much  higher 
rate  of  speed  than  that  with  which  the  cars  were  progress- 
ing,  and  which,  furthermore,  is  susceptible,   by  a  mere 
pressure  of  the  hand,  to  turn  aside  instantly — in  much  less 
time,  indeed,  than  a  pedestrian  could  step  aside — so  as  to 
[completely  avoid  an  object  no  wider  than  a   street  car. 
He  was  upon  level  ground,  and,  assuming  that  the  surface 
was  too  rough  or  the  space  too  narrow  outside  the  railroad 
tracks  for  him  to  safely  turn  that  way,  there  was  nothing, 
BO  far  as  appears,  to  prevent  his  return  to  the  other  track 
or  to  the  space  between  the  tracks.     In  fact,  he  had  but  a 
few  moments  before  crossed  from  one  track  to  the  other, 
to  avoid  a  like  danger,  and  had  been  seen  to  do  so  by  the 
motorman  on  the  train.     Under  these  circumstances,  we 
think  it  perfectly  clear  that  the  latter  was  justified,  reason- 
ing in  the  line  we  have  suggested,   in  keeping  on  his 
course,  and  assuming  that  the  deceased,  obeying  the  most 
ordinary  dictates  of  prudence,  had  made  himself  aware  of 
the  approach  of  the  train,  and  would  either  increase  his 
speed  or  turn  aside  in  time  to  avoid  the  danger  which 
threatened  him.     In    Holmes  v.  Hallway    Co,,  s^ipra,  it  is 
said:    '*As  the  deceased  was  a  man  of  mature  years,  and 
nothing  to  itidicate  that  he  was  not  able  to  take  care  of 
himself — as  he  was  in  fact — the  engineer  might  reasonably 
believe    that  he    knew  of  its    approach,   and  would,   in 
obedience    to  the    ordinary  instinct  of  self-preservationi 
move  away  from  the  track  before  being  overtaken  by  the 
engine.     L.   S.  &  M.  S.  Railroad  Co.  v.  Miller^    25  Mich. 
279."    See,  also,  Campbell  v.  K.  C,  Fort  S.  &  M.  Railroad 
Co,  (Kan.),  40  Pac.   Rep.   997.     The  motorman  was  not 
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required  to  assume  that  the  deceased  would  continue  his 
x^GgUgent  conduct  to  a  point  which  would  endanger  his 
life  or  limb,  and  it  was  not  negligence  in  the  driver, 
under  the  circumstances,  to  indulge  the  presumption  that 
the  deceased  would  get  out  of  the  way,  up  to  the  last 
moment.  There  is  nothing  in  the  circumstances  to 
indicate  any  wantonness  or  recklessness  on  the  part  of  the 
engineer,  or  that  he  did  not  take  all  the  precautions  to 
warn  the  deceased  and  to  stop  his  train  that  would  have 
been  suggested  to  one  more  experienced,  or  to  any  other 
reasonable  mind.  But,  were  it  to  be  conceded  that  the 
evidence  disclosed  a  case  tending  to  show  negligence  on 
the  part  of  the  defendant's  servants,  the  plaintiffs  could 
not  recover  under  the  circumstances  of  this  case.  The 
role  which  renders  a  defendant  liable  for  injuries,  notwith- 
standing some  negligence  on  the  part  of  the  plaintiff  or 
the  person  injured,  can  only  apply  '4n  those  cases  where 
such  negligence  was  the  remote,  and  not  the  proximate, 
cause  of  the  injury,  that  is,  where  the  negligent  acts  of  the 
parties  are  independent  of  each  other,  the  act  of  the  person 
injured  preceding  that  of  the  defendant."  Holmes  v. 
BaUway  Co,,  supra.  In  that  case,  quoting  from  O'Brien 
V.  McGlinchy,  68  Me.  552,  it  is  said:  '*But  in  cases  falling 
within  the  foregoing  description,  where  the  negligent  acts 
of  the  parties  are  distinct  and  independent  of  each  other, 
the  act  of  the  plaintiff  preceding  that  of  the  defendant,  it 
is  considered  that  the  plaintiff's  conduct  does  not  contribute 
to  produce  the  injury,  if,  notwithstanding  his  negligence, 
the  injury  could  have  been  avoided  by  the  use  of  ordinary 
care  at  the  time  by  the  defendant.  This  rule  applies  usually 
in  cases  where  the  plaintiff  or  his  principal  is  in  some 
position  of  danger  from  a  threatened  contact  with  some 
agent  under  the  control  of  the  defendant,  when  the  plaint- 
iff cannot  and  the  defendant  can  prevent  the  injury- 
But  this  principle  cannot  govern  where  both 
parties  are  contemporaneously  and  actively  in  fault,  and,  by 
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their  mutual  carelessness,  an  injury  ensues  to  one  or  both 
of  them.'*  See,  also,  Eager  v.  Southern  Pac.  Co.,  98  CaL 
309;  Earey  v.  Southern  Pac.  Co.,  103  Cal.  541.  The  rule 
can  never  apply  to  a  case  where,  as  here,  the  negligence 
of  the  party  injured  continued  up  to  the  very  moment  of 
the  injury,  and  was  a  contributing  and  efficient  cause 
thereof;  for  it  is  apparent  that,  by  the  slightest  care  and 
effort  on  the  part  of  the  deceased,  he  could  have  put  him- 
self out  of  danger  up  to  the  last  moment  before  he  was 
struck. 

Our  conclusion  is  that  the  plaintiffs  did  not  make  out  a 
case  entitling  them  to  recover,  and  that  the  refusal  of  the 
trial  court  to  grant  the  motion  for  nonsuit  was  error.  It 
may  be  added  that  an  examination  of  the  evidence  on  the 
part  of  the  defendant  serves  only  to  strengthen  the  case 
as  to  the  negligence  of  the  deceased,  and  the  absence  of 
negligence  on  the  part  of  the  defendant,  and  makes  it  clear 
that  the  court  should  have  granted  defendant's  request  to 
instruct  the  jury  to  find  for  the  latter.  It  follows  that  the 
judgment  and  order  must  be  reversed,  and  it  is  so  ordered. 

We  concur :  Harrison,  J. ;  Garoutte,  J. 


NOTB.— See  note  to  Hall  v.  Ogden  City  St.  By.  Co.,  poaU 


John  S.  Morrissey  v.   Bridgeport  Traction  Company. 

Connecticut  Supreme  Court  of  Errors^  June  f5, 1996. 

Er^SOTBIC  STBEBT  RAILWAY— DUTY  TO  TRAVELER— CONTRIBUTORY   NBGIi- 

QENCE. 

An  electric  street  railway  company  is  not  bound  to  so  manage  its  can 
that  vehicles  on  its  track,  in  full  view  of  the  motorman,  shall  not  in 
any  event  be  injured,  however  careless  the  driver  of  the  vehicle  maybe. 

The  driver  of  a  vehicle  which  was  partly  on  the  track  of  an  electric  street 
railway,  having  heard  the  gong  of  an  approaching  car,  and  seen  the  oar 
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ooming  at  a  rate  of  speed  greater  than  his  own,  when  he  was  135  feet 
away,  hdd,  that  it  was  his  duty  to  drive  off  of  the  track  without  loss  of 
time,  and  that  his  fiulure  to  do  so  was  negligenoe  contributing  to  his 
injury  caused  by  the  car. 
dsBB  dt  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  KvertH  Y« 
Lot  Angelea  ConsoUdcUed  Electric  Railway  Company,  vol.  6,  p.  400. 

Morris  W.  Seymour  and  Howard  H.  Knapp,  for  appellant. 
James  A.  Wilson  and  Edward  P.  Nobbs,  for  appellee. 

Andrews,  C.  J. :  If  the  court  required  of  the  defendant 
a  higher  degree  of  care  in  the  management  of  its  car  than 
iihe  law  imposes,  or  if  the  court  required  of  the  plaintiff's 
driver  a  lower  degree  of  care  in  driving  his  wagon,  so  as 
to  avoid  a  collision  with  the  defendant's  car,  than  the  law 
requires,  then  in  either  case  there  is  an  error  of  law  which 
may  be  reviewed  by  this  court.  The  driver  heard  the 
gong  of  the  approaching  car,  turned,  and  saw  the  car 
coming  behind  him  at  a  rate  of  speed  greater  than  his 
own,  when  he  was  125  feet  away.  His  wagon  was  partly 
on  the  track  of  the  defendant.  It  was  his  duty  to  drive 
off  the  track  without  loss  of  time.  He  did  not  do  so,  but 
continued  along  on  the  track,  where  he  knew  he  was  in 
danger  of  being  hit,  and  where  the  wagon  was  hit  as  soon 
as  the  car  overtook  him.  This  conduct  was  negligent.  It 
was  an  omission  to  use  ordinary  care  which  contributed  to 
the  injury  complained  of,  and  precludes  any  recovery  for 
that  [injury,  unless  the  conduct  of  the  motorman  on  the 
car  obviated  the  effect  of  that  negligence.  It  is  true  that 
the  motorman  did  not  lessen  the  speed  of  the  car  until  the 
car  was  within  15  feet  of  the  wagon.  He  might  rightfully 
act  on  the  presumption  that  the  driver  would  drive  off  the 
track  before  the  car  reached  him.  Andrews  v.  N.  Y,  &  N. 
E.  Railroad  Co.,  60  Conn.  293,  299;  Olazebrook  v.  West 
JEnd  St.  Railway  Co.,  160  Mass.  239;  EvereU  ▼.  £#• 
Angeles  Consol.  Elec.  ItaUway  Co.  (Cal. ),  43  Pac.  Rep. 
207.     And  he  had  no  duty  to  slacken  his  speed  until  h« 
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was  made  aware  that  the  driver  was  not  going  to  turn  out. 
The  wagon  could  have  been  removed  from  all  danger  in  a 
less  distance  than  the  15  feet,  for  there  was  nothing  to 
prevent  the  driver  from  turning  to  the  west,  and  into  a 
place  of  safety.     As  soon   as  the  conduct  of  the  driver 
indicated  to  the  motorman  thac  the  wagon  was  not  to  turn 
out  of  the  way,  the  motorman  did  everything  in  his  power 
to  prevent  injury.     He  did  not  rush  upon  the  wagon.    At 
no  time  was  he  reckless  or  wilful.     He  did  nothing  which 
relieves  the  plaintiff  from  the  effect  of  the  driver's  negli- 
gence.    Birge  v.  Oardner,  19  Conn.  507;   Howenx.  N.  F., 
N.  H.  &  Hartford  JRaUroad  Co.,  59  Conn.  364;  Cooley  on 
Torts,  674.      The  ruling  of  the  court  on  this  part  of  the 
case  seems  to  assume  that  it  is  the  duty  of  the  defendant 
to  so  manage  its  cars  that  vehicles  on  its  tracks,  if  **in  full 
view''  of  the  motorman,  shall  not  in  any  event  be  injured, 
however  careless  the  driver  of  the  vehicle  may  be.     We  do 
not  understand  that  the  law  affords  any  such  immunity  to 
the    drivers  of  vehicles,  or    imposes  any  such    duty  on 
motorman.     Nolan  v.  N.  F.,  N.  H.  &  Hartford  Railroad 
Co.,  53  Conn.    461,  472.     We  think  there  was  Jerror  in 
holding  that  the  negligence  of  the  driver  did  not  contribute 
to    the    injury.     There    is    error,    and  the  judgment   is 
reversed.     The  other  judges  concurred. 


Note.— See  note  to  HcUl  v.  Ogden  City  St.  By.  Co.,  post 
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CiTT  Elbctbic  Railway  Company  v.  Christina  Jones. 

lUinoia  Appellate  Courtj  May,  1895. 

(61  m.  App.  188.) 

Elbotbio  stbxbt  bailway— Injury  to  trlyvlbxl 

The  following  facts  appeared:  An  electrio  street  car  was  operated  in  a 
dtj  street,  without  a  conductor,  it  being  part  of  the  duty  of  the  motor- 
man  io  collect  fares.  The  motorman,  after  he  saw  that  plaintiff  was 
about  to  cross  the  street,  without  giving  anj  signal,  left  the  power  and 
brake  set  so  that  the  car  ran  faster  than  allowed  by  city  ordinance,  and 
went  inside  the  car  to  collect  fares.  The  attention  of  plaintiff,  when 
aboat  to  cross  the  track,  was  diverted  by  a  runaway  team,  and  she  did 
not  look  for  the  approaching  car,  by  which  she  was  struck  and  injured. 
BsU,  a  clear  case  of  negligence  of  the  company,  and  that  the  plaintiff 
not  chargeable  with  contributory  negligence  per  se. 


S.  W.  Hasten  and  H.  A,  Wright,  for  appellant. 

Wallace  &  Lacey,  for  appellee. 

Justice  Wall  delivered  the  opinion  of  the  court:  The 
appellee  recovered  a  judgment  against  the  appellant  in  the 
sum  of  $2,500. 

As  she  was  walking  across  Water  street,  in  the  city  of 
Decatur,  a  car  in  charge  of  the  servant  of  appellant  ran 
upon  her,  inflicting  the  injury  complained  of.     It  is  urged 
that  under  the  proof  the  jury  were  not  warranted  in  find- 
ing that  she  was  at  the  time  in  the  exercise  of  ordinary 
care,  and  that  her  failure  to  observe  the  approach  of  the 
car  was  due  to  such  neglect  on  her  part  as  should  prevent 
recovery.     In  determining  this  question  it  is  proper  to 
consider  the  speed  of  the  car  and  whether  any  signal  was 
given  of  its  approach.     The  evidence  tends  to  show  that  a 
person  walking  west  on  Marietta  towards  Water  street,  as 
she  was,  could  see  a  car  coming  south  on  Water  street,  as 
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this  was,  for  &  considerable  distance,  fareaoagb  fttaoynll] 
to  have  avoided  the  collisioD.  There  is  do  doubt  of  ddlil 
Certainly  it  was  possible  to  have  seen  the  car  la  time  il  th>  * 
had  been  looking  that  way. 

She  was  not  so  looking,  but  as  she  started  across  Wstei 
street,  the  evidence  tends  to  show,  her  attention  wtt 
attracted  by  a  runaway  team  which  dashed  across  Marietta 
street  and  struck  a  post,  upsetting  the  vehicle.  She  vu 
watching  this  and  just  then  the  car  struck  her.  Shewn 
carrying  a  basket  of  clothes,  and  wore  a  sun  bonnet  which 
projected  past  her  face,  and  perhaps  interfered  with  to 
vision  laterally  to  some  extent. 

She  did  not  see  the  car  or  hear  it. 

It  was  moving,  according  to  some  of  the  testimony,  U 
the  rate  of  ten  miles  an  hour,  no  signal  being  given— ibe 
motorman  at  the  time  being  inside  the  car  collecting  faitt. 

Persons  crossing  a  street  in  which  a  track  is  laid  (or  tin 
passage  of  electric  cars  may  be  presumed  to  know  tint 
such  cars  are  to  be  expected  at  any  time,  from  either 
direction,  and  yet  it  is  not  at  all  unusual  to  depend  more 
or  leas  upon  the  warnings  that  are  given  at  street  cro»- 
ings.  Cars  move  both  ways,  and  to  be  perfectly  safe  out 
must  look  both  ways  and  not  depend  upon  hearing  the 
sigaals,  but  probably  very  few  persons  comparatiTolx 
do  so. 

Such  caution  is  perhaps  extraordinary.  At  any  rale 
when  one's  attention  is  attracted  by  an  unusual  utd 
frightful  thing  like  a  runaway  it  would  hardly  do  tosaf 
that  he  was  not  exercising  ordinary  care  if  for  a  monunt 
he  omitted  to  look  up  and  down  the  street  for  an  approach- 
ing car. 

All  the  plaintiff  need  prove  is  such  care  as  ordinarily 
would  have  been  exercised  under  the  same  circumstaDcea. 
It  is  not  probable  that  any  ordinary  person  would  haw 
acted  differently  in  view  of  the  circumstances  here  shown. 

Gertainly  the  finding  of  the  jury  in  this  respect  is  not  n 
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opposed  to  the  evidence  as  to  justify  the  Appellate  Division 
in  reversing  their  conclusion. 

As  to  the  negligence  of  the  defendant  little  need  be  said« 
It  appears  that  it  was  a  part  of  the  motorman's  duty  to 
collect  the  fares,  and  that  after  he  left  the  switch  on  the 
north  side  of  Marietta  street,  and  after  he  had  seen  the 
plaintiff  starting  to  cross  Water  street,  he  went  in  the  car 
and  was  taking  fares  when  the  plaintiff's  peril  was  dis« 
eofored  and  brought  to  his  notice  by  some  passengers.  He 
ran  to  his  brake  as  quickly  as  possible,  but  was  too  late. 
Ho  doubt  he  was  running  faster  than  allowed  by  ordinance 
when  he  left  his  brake ;  no  signal  was  given,  and  for  all 
practical  purposes  the  car  was  running  without  his  direc* 
tion  or  control. 

It  may  be  said,  without  much  question,  that  a  motor- 
man  ought  to  be  at  his  post  all  the  time  and  it  should  be 
DO  part  of  his  duty  to  collect  fares.  An  electric  car 
moring  at  the  usual  rate  of  speed  along  such  a  street,  as  in 
this  case,  should  be  under  the  constant  guidance  and 
eontrol  of  the  motorman,  who  should  be  always  at  his 
poet  to  slacken  speed  and  give  warnings  whenever 
necessary.  No  doubt  this  accident  might  have  been 
SToided  if  the  car  had  been  so  handled  and  managed. 

We  have  no  hesitation  in  saying  that  the  proof  shows  a 
clear  case  of  negligence  on  the  part  of  the  defendant,  and 
in  view  of  all  the  evidence  that  the  verdict  is  responsive  to 
the  merits.  Complaint  is  made  that  the  court  refused 
certain  instructions,  which  are  not  set  out  in  appellant's 
proof.  The  abstract  does  not  contain  any  of  the  instruct 
tions  given  or  refused  on  either  side,  though  it  states  that 
Boine  were  given  for  plaintiff  and  for  defendant,  and  some 
asked  by  the  latter  were  refused.  In  such  condition  of  the 
abstract  we  are  not  called  upon,  as  has  frequently  been 
ield,  to  conrMer  the  point  so  presented. 

We  have,  however,  turned  to  the  record  and  read  with 


476  AMERICAN  ELECTRICAL  CASES,      [vol.  t 

Eleotrio,  Ac.  Co.  ▼.  Manville. 

care  the  entire  series,  and  are  satisfied  the  appellant  has  no 
just  eause  of  objection. 

All  that  is  material  and  proper  in  the  refused  in8t^l^ 
tione  is  contained  and  aptly  stated  in  those  given  for 
defendant.  The  rule  as  to  the  degree  of  care  on  the  part 
of  the  plaintiff  and  the  degree  of  negligence  on  the  part  of 
the  defendant,  necessarily  concurrent  in  order  to  support  a 
verdict  for  the  plaintiff,  was  clearly  announced  and 
repeated  over  and  over,  so  that  the  jury  could  not  have 
misunderstood  the  law  applicable  to  the  facts  before  them. 

The  judgment  will  be  affirmed. 


Nors.— See  note  to  HaU  t.  Ogden  OUy  8t  By.  Oo.^patt. 


Galesbubo  Elbctric  Motor  and    Powbb  Compaitt  v. 

DOLLIE   MaNVILLB. 

Illinois  Appellate  Court,  May,  189S. 
(61  m.  App.  490.) 

ElBOTRIO  BTBBBT  railway.— FRIOHTBNnrO  HORSE. 

If  a  motorman  sees  that  a  horse  is  frightened  and  danger  imminent,  it  n 
his  duty  to  refnUn  from  sounding  the  gong  and  to  stop  the  car;  and  to 
continue  to  sound  the  gong  under  such  circumstances  would  be  such 
wilful  misconduct  as  would  render  the  compan  y  liable  for  resulting 
injury. 

But  in  the  absence  of  such  misconduct,  the  fact  that  a  horse  beoKiies 
frightened  at  the  electric  car  and  the  sounding  of  its  gong,  and  mos 
away,  does  not  make  the  company  liable. 

Facts  stated  in  opinion. 

F.  F.  Cooke,  for  appellant 

A.  M.  Brown,  J.  E.  Maley  and  Marsh  &  Robinson,  for 
appellee. 
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Mr.  Justice  Harkbr  delivered  the  opinion  of  the  cojurt : 

Appellee  was  very  seriously  injured  in  the  runaway  of 
a  horse  drawing  a  phaeton  in  which  she  and  two  other 
ladies  were  riding. 

Claiming  that  the  runaway  was  due  to  the  negligent 
xnanner  in  which  the  motorman  on  one  of  appellant's 
street  cars  managed  his  car,  whereby  the  horse  became 
frightened,  she  brought  this  suit  and  recovered  judgment 
for  11,125. 

The  chief  grounds  on  which  appellant  urges  a  re^versal 
is  that  the  verdict  is  against  the  evidence.  It  is  the  only 
one  we  shall  discuss  in  this  opinion. 

The  record  shows  that  Broad  street  runs  north  and 
south,  and  is  thirty-six  feet  wide  between  the  curbs. 
Appellant's  car  track  occupies  five  feet  in  the  center,  leav- 
ing a  carriage  drive  of  fifteen  feet  on  either  side. 

From  Grove  street  which  crosses  Broad  at  right  angles, 
to  North  street,  which  also  crosses  it  at  right  angles  800 
^det  further  south,  there  is  a  slight  down  grade. 

Just  before  the  accident  the  ladies  drove  from  Grove 
street  into  Broad,  when  they  saw  a  car  approaching,  at 
some  distance,  from  the  north.  They  turned  south  and 
drove  in  front  of  the  car  upon  the  west  side.  After  they 
had  passed  the  middle  of  the  block  the  horse  became 
alarmed  at  the  noise  of  the  car  and  the  sounding  of  the 
gong  and  began  increasing  his  speed.  Appellee's  sister, 
who  was  driving,  either  lost  control  of  the  horse  when  they 
reached  North  street,  or  attempted  to  turn  to  the  right, 
but  the  horse  was  going  at  such  a  rate  of  speed  that  the 
momentum  carried  them  upon  the  curb  at  the  south  side 
of  North  street.  The  phaeton  was  partly  tipped  and  the 
<^river  partly  thrown  out.  She  recovered  her  seat,  how- 
ever, but  lost  one  of  the  lines.      One  of  the  occupants 

seized  the  remaining  line  (the  right  one)  and  pulled  the 

liorse  across  North  street  into  a  yard,  where  the  phaeton 
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becamu  cramped    over  and  the  ladies  were  thrown  om, 
appellee  suataining  the  injuries  complained  of. 

It  is  contended  by  api>ellee  that  the  motorman,  haTin; 
full  notice  of  the  nervous  and  frightened  conditioD  of  tbe 
horae,  drove  his  car  abreast  of  the  phaeton  and  rasgthi 
gong  BO  violently  as  to  cause  the  horse  to  sheer  to  the  right 
at  North  street  and  get  beyond  the  control  of  the  driver. 
Upon  the  part  of  appellant,  it  is  contended  that  the  driver, 
in  order  to  avoid  the  car  passing  them,  urged  tbe  borsa 
forward  and  increased  his  speed,  bo  that  when  she  aode^  i 
took  to  turn  west  at  North  street,  the  momentum  wasniell 
as  to  carry  the  horse  and  phaeton  upon  the  south  curb,' 
where  she  lost  one  line  and  the  control  of  the  horse. 

A  decided  preponderance  of  the  testimony  supports  tbe 
contention  of  appellant.  We  are  clearly  of  the  opinion 
that  the  car  was  at  no  time  abreast  of  tbe  phaeton  and  thai 
the  cause  of  the  running  of  the  horse  and  phaeton  upon 
the  curb  was  the  effort  to  get  to  North  street  and  ton 
dowu  it  before  the  car  reached  that  point. 

So  far  as  the  ringing  of  tlie  gong  wiis  concerned,  it  wss 
the  duty  of  the  motorman  to  ring  the  gong  when  he  sa» 
the  phaeton  with  the  back  curtain  down  ahead  of  his  car. 
It  was  his  duty  to  so  notify  its  occupants  that  theymigbt 
make  no  effort  to  cross  the  track  and  that  they  mighi 
assume  proper  control  of  the  horse.  It  was  bis  duty  to 
ring  as  a  warning  to  others  wanting  to  cross  at  Nortii 
street.  Of  course,  if  he  discovered  that  the  horse  wu 
already  frightened  and  danger  was  apparent,  to  coQtliiae 
to  sound  the  gong  would  be  such  wilful  conduct  as  K 
make  the  electric  car  line  company  liable.  Under  such 
circumstances,  it  is  the  duty  of  a  motorman  to  ce» 
Bounding  tbe  gong  and  stop  his  car. 

Appellant's  car  had  tbe  right  of  the  street  as  well  as  the 
horse  and  phaeton.  The  mere  fact  that  tbe  horse  became 
frightened  at  the  electric  car  and  tbe  sounding  of  iU 
gong,   and  runs  away,    does  not  make  the  car  company 
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liable.  There  must  be  some  misconduct  on  the  part  of  the 
company's  servant  having  control  of  the  car.  In  this  case  a 
clear  preponderance  of  the  evidence  shows  that  there  was 
DO  misconduct  on  the  part  of  appellant's  motorman,  and 
the  jury  were  wrong  in  so  finding. 

There  was  no  error  of  the  court  in  ruling  upon  evidence 
or  in  passing  upon  instructions.     Reversed  and  remanded. 


Non. — See  note  to  HaU  v.  Ogden  City  8t  Ry.  Co.,  post. 


&ICHABD  N.  YouNa  V.  Citizens'  Street  Railroad  Com- 
pany. 

Indiana  Supreme  Court,  Oct,  IS,  1896, 

J^JUftWaC   8TEEST    RAILWAY^Ck>NTRIBUTORY    NEaUQENCB    OF    TRAVELER. 

It  18  cxmtribatory  negligenoe,  as  matter  of  law,  for  one  walking  close  to  or 

about  to  croeB  the  track  of  an  electric  street  railway  not  to  both  look 

and  listen  for  i^proaching  cars. 
Ckaes  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  McOee 

T.  Comm)Hdated  St.  Ry.  Co.,  toL  5,  p.  463;  Blakeslee  y.  Consolidated  St. 

i^.  Co.^  vol.  6.  p.  486;  Fritz  v.  Detroit  Citizens'  St.  Ry.  Co. ,  voL  6,  p. 

480;  Carson  v.  Federal  St.    (fire.  Ry.  Co.,  vol.  4,  p.  470;  Hickey  v.  St. 

Paul  City  Ry.  Co.,  voL  5,  p.  494 

MeCuUoch  &  Spaan,  Christian  &  Christian  and  12.  A. 
Black,  for  appellant. 

W.  H.  Latia  and  Miller,  Winter  &  Elam,  for  appellee. 

McCabe,  J. :  This  \vas  an  action  begun  by  the  appellant 
against  the  appellee  in  the  Superior  Court  of  Marion 
eouDtj  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  through  the  negligence  of  the  defendant. 
The  defendant  owned  and  operated  an  electric  street  rail- 
way on  West  Washington  street,  running  east  and  west,  in 


the  city  of  Indianapolis,  Ind.,  extending  west  bajond 
White  river,  during  the  moath  of  May,  1&SJ4.  Th»  lint 
was  double  tracked  in  the  middle  of  said  street,  SO  feel 
wide  from  property  line  to  property  line.  The  .troII«7 
wires  conveying  the  electric  power  were  hung  on  iroapolw 
18  feet  high,  6  inches  in  diameter  at  the  top  of  13» 
ground,  and  3  inches  at  the  top  of  the  poles,  standing  liS 
feet  apart  equi-diatant  between  the  double  tracks;  sodi 
tracks  being  4  feet  and  10  inches  ap.irt.  The  gauge  of  ih* 
Btreet  railroad  tracks  was  4  feet  and  SJ  inches.  Than 
was  a  gang  of  men  working  for  the  Manufacturers'  Natural 
Qas  Company  putting  gas  pipe  into  a  trench  dug  about 
throe  feut  north  of  and  parallel  with  the  north  track  ol 
said  street  car  line.  The  street  cars  ran  west  on  the  north 
track  and  east  on  the  south  track.  One  of  the  defeodant's 
cars  running  east  on  the  south  track  of  said  line  on  the 
loth  day  of  May,  1S94,  struck  appellant,  and  inflicted  die 
injury  complained  of.  It  seems  to  be  conceded  that  tbt ' 
motorman  was  guilty  of  negligence  in  nob  sounding  the' 
gong,  aa  it  is  cnlled,  oa  approaching  the  appellant,  so  is 
to  warn  hira  of  danger.  The  car  was  going  at  the  rate  of 
speed  of  10  to  12  miles  an  hour.  For  a  distance  of  200 
feet  west  of  the  point  of  said  collision  the  tracks  descended 
3  inches.  Just  before  the  collision,  the  plaintiff  quithit 
work,  and  walked  south,  near  to  the  north  rail  of  the  south 
track,  opposite  to  where  he  had  been  working,  and  looked 
attentively  to  the  west  to  see  if  any  car  was  coming  tita 
that  direction  on  the  south  track.  He  saw  400  feet  vest. 
There  was  a  street  car  coming  east.  There  was  nocbiog 
to  obstruct  his  vision,  or  prevent  his  seeing  a  car  coming 
east  on  "Washington  street.  After  plaintiff  walked  (oa 
point  near  the  north  rail  of  the  south  street  car  track,  b* 
turned  and  walked  towards  the  east  25  feet.  After  he 
started  to  walk  east  along  or  near  the  north  rail  of  the 
south  track,  until  he  was  struck  by  the  street  car,  he  did 
□ot  look  to  the  west  for  an  approaching  car.     The  motor- 
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man  did  not  see  him,  or  give  any  warning.  When  he 
last  looked  west,  the  c^r  was  528  feet  west  of  him.  After 
the  plaintiff  quit  .work,  and  before  the  collision,  he  listened 
for  an  approaching  street  car.  There  was  nothing  to  pre- 
vent the  plaintiff  from  hearing  the  approach  of  the  street 
car  with  which  he  collided,  before  the  collision,  and  he 
was  not  prevented  from  hearing  it. 

[The  discussion  of  certain  findings  in  the  special  verdict 
is  omitted.] 

Our  construction  of  the  verdict  is  that  it  shows  that 
there  was  nothing  to  prevent  the  plaintiff  from  both  seeing 
and  hearing  the  approaching  car.  And  as  was  said  in 
Ohio  &  Miss.  Railway  Co.  v.  Hill,  117  Ind.  61:  **If  a 
travelery43j  looking,  could  have  seen  an  approaching  train 
in  time  to  escape,  it  will  be  presumed,  in  case  he  is  injured 
by  collision,  either  that  he  did  not  look,  or,  if  he  did  look, 
that  be  did  not  heed  what  he  saw.  Such  conduct  is  negli- 
gence perse.**  And  as  was  also  said  in  Cones  v.  (7tn., 
Indianapolis^  St.  L.  &  Chicago  Railway  Co.,  114  Ind.  330, 
that:  '* The  law  will  presume  that  he  saw  what  he  oould 
have  seen  if  he  had  looked,  and  heard  what  he  could  have 
heard  if  he  had  listened.''  To  the  same  effect  is  Lake 
Erie  &  Western  Railway  Co.  v.  Stick,  143  Ind.  449. 

Counsel  for  appellant  concede  the  rule  as  above  stated 
to  be  well  settled  in  this  State,  but  contend  that  it  is  not 
applicable  to  street  railroads.     In  all  cases  ordinary  care 
only   for  one's  own  safety  is  required  to  exonerate  him 
from  the  charge  of  contributory  negligence;  and  it  is  also 
true  that  what  is  ordinary  care  under  one  set  of  circum- 
stances might  amount  to  negligence  under  a  different  set 
of  circumsC^nces.     Ordinary  care  is  such   as  a  person  of 
I     ordinary  prudence  exercises  under  the  circumstances  of  the 
danger,    to    be    apprehended.     The    greater    the  danger 
the   higher   the  degree    of    care    required   to    constitute 

VOL.   VI— 31. 
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ordinary  care,  the  absence  of  which  is  negligence. 
But  it  is  a  question  of  degree  only.  The  kind  of  care  i^ 
precisely  the  same.  Merely  because  steam  railroad  trains 
are  heavier,  and  more  difficult  to  control  than  an  electric 
street  car  on  a  street  railroad,  is  no  reason  why  a  person 
on  such  street  car  line  is  excused  from  the  duty  of  step- 
ping off  or  away  from  the  track  on  the  approach  of  the 
electric  car.  In  McCree  t.  Consolidated  8U  My.  C(k,  80 
N.  W.  Rep.  293,  the  Supreme  Court  of  Michigan  said: 
**The  city  authorities  recognized  the  necessity  of  rapid 
transit,  and  limited  the  cars  on  that  street  to  15  miles  per 
hour.  These  cars  are  heavy,  laden  with  motors,  and  thej 
cannot  at  once  be  stopped.  They  have  no  right  to  run 
down  pedestrians,  but  those  in  charge  have  a  right  to  sup* 
pose  that  pedestrians  will  not  walk  upon  the  track  withoaft 
looking  to  see  if  a  car  is  coming.  It  is  well  known  that 
these  crossings  are  places  of  danger,  and  that  cars  do  nol 
stop  at  every  crossing.  Here  the  custom  was  to  stop  on 
the  opposite  crossing  from  where  the  plaintiff  was.  .  .  . 
He  was  bound  to  look  both  ways  before  getting  on  the 
track.  It  will  not  do  to  say  that  he  acted  prudently  and 
carefully  in  looking  before  getting  off  the  curb,  and  was, 
therefore,  not  bound  to  look  again,  because  he  saw  no  car 
coming  from  the  north  at  that  time.  A  car  coming  at  15 
miles  would  pass  a  great  distance  while  a  pedestrian  was 
going  13  feet  10  inches.  The  plaintiff  was  bound  to  look 
before  stepping  upon  a  place  of  danger.''  And  so  in  this 
case,  a  car  coming  at  a  speed  of  12  miles  an  hour  could 
come  a  great  distance  while  plaintiff  was  walking  east 
along  the  track  25  feet,  during  which  time  he  made  no 
attempt  to  look  west.  And  the  Michigan  Supreme  Court, 
in  the  case  named,  further  said:  ''It  is  said  by  counsel  for 
plaintiff  that,  while  this  may  be  the  rule  [as  to  duty  to 
look  and  listen]  in  regard  to  steam  railways,  it  cannot  bi> 
applied  to  street  railways.  .  .  .  We  see  no  more 
reason  for  applying  the  rule  that  one  must  look  and  listea 
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Mfore  crossing  the  tracks  of  a  steam  railway  than  that  one 
must  look  and  listen  before  crossing  a  street  car  track  upon 
irhich  the  motive  power  is  electricity  or  the  cable.  In 
duB  State  it  is  well  settled  that  persons  passing  over  rail- 
road crossings  must  exercise  care.  They  must  look  and 
Usten,  and,  under  certain  circumstances,  must  stop,  before 
ittempting  to  cross.  Electric  street  car  crossings  are  also 
places  of  danger.  The  cars  are  run  at  great  speed  on  the 
street  in  question.  The  city  ordinance  permits  it,  and  the 
role  must  be  that,  before  going  upon  such  tracks,  every  per- 
lon  is  bound  to  look  and  listen. ''  To  the  same  effect  are 
Btakedee  r.  Consolidated  St.  Railway  Co.  (Mich.),  63 
H.  W.  Eep.  401 ;  JRrtt»  t.  Detroit  Citizen^  St.  Railway 
Ck  (Mich.),  62  N.  W.  Rep.  1007;  Carson  w.  Federal  St. 
Jte.  BaUway  Co.  (Pa.  Sup. ),  23  Atl.  Rep.  369 ;  Mickey 
yi.BLPaul  CUyJRaUway  Co.  (Minn.),  61  N.  W.  Rep.  893. 
We  are,  therefore,  of  opinion  that  the  special  verdict 
fills  to  show  that  the  plaintiff  was  free  from  contributory 
negligence,  and  that  the  Circuit  Court  did  not  err  in  over- 
nling  appellant's  motion  for  judgment  in  his  favor  on  the 
fecial  verdict,  and  did  not  err  in  sustaining  the  appellee's 
notion  for  judgment  in  its  favor  on  the  special  verdict, 
ttd  in  rendering  judgment  in  its  favor  upon  such  verdict. 
Th«  judgment  is  affirmed. 


Horn— See  note  to  Han  ▼.  Ogden  City  St.  By.  Co.,  pott. 


AMEKICAN  ELBtrrmCAl.  UASES.       [volTI 


McLauKhlin  v.  Railnrnd  Oo. 


i 


Michael  McLaughlin  v.  New  Orleaks  &  Careoiitox 
Railboad  Company. 


LottUiana  Supreme  Court.  Dee.  a,  1S3S, 
(48  La.  Ann.  23.) 


ELECTHIC  STBKBT  EAILW4.T — ISJXIKT  TO 


;cr<«fifl 


(Heftd<iiote  by  the  courtjt 
While  it  Ib  held  that  it  is  the  daty  of  tlioae  in  charge  •f  a 

particnlSirlj,  to  be  careful  and  watchfol.  those  who  use  street  orominp 

must  exerci-te  a  reaaonable  degree  of  care  and  watchfiilnew- 
The  molormon  bad  a  right  to  suppose  tliat  plaiatifTa  son  would  not.  ift« 

wuQing,  attempt  to  cross  Lmmodiatolj  in  front  of  the  car,  at  a  diitanc* 

too  near  to  prevent  the  acoideot. 
WbUe  no  one  should  be  held  to  a  degree  of  care  and  caution  beyoul  tt 

yeare,  a  boy  eleven  years  and  four  months  of  a^  cannot  be  ralwni  » 

from  tiie  exercise  of  all  care  and  prudence.  n 

Appeal  by  defoncJ.int  from  judgmeot  of  Civil  District 
Court,  Parish  of  Orleans. 

Bernard  Titchc  and  R.  L.  Tallia,  for  plaintiff,  appellee. 

John  M.  Bonner  and  Henry  P.  Dart,   for  defendant,  ap- 
pellant. 

Bbbaui,  J.:  Plaintiff  claims  damages  caused  by  tM 
death  of  his  son,  ag»d  eleven  years  and  four  moatH 
occasioned,  he  alleges,  by  the  negligence  of  a  motonnsil 
in  charge  of  an  electric  car  owned  and  operated  by  tha  ' 
defendant.  In  September  of  last  year  Michael  McLaugh- 
lin, Jr.,  petitioner's  bod,  was  proceedingout  of  Melpoman* 
street,  in  this  city,  driving  a  hoop  with  a  stick  or  small 
rod  he  held  in  his  right  hand,  and  in  so  doing  wascroa* 
ing  St.  Charles  avenue  at  its  intersection  with  Melponiflil* 
street.      While  in  the  act  of  oroasing  the    track  of  Hofi 
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iefendant  company  at  this  intersection,  be  was  struck  bj 
•ne  of  tbe  cars  of  tbe  company,  and  carried  a  distance  of 
eyeral  feet,  crushing  and  lacerating  bis  body.  He  sur- 
ived  about  an  bour,  suffering  excruciating  pain  and 
•gony. 

Tbe  testimony  of  tbe  witnesses  wbo  saw  tbe  accident  is 
onflicting  regarding  tbe  sounding  of  tbe  gong  on  tbe 
olliding  car  and  giving  tbe  alarm,  and  regarding  tbe  cut- 
ing  off  of  tbe  electric  power  and  attempting  to  stop  tbe 
ar  by  applying  tbe  brakes.  It  is  also  a  question  wbetber 
be  boy  stopped  at  all  on  arriving  at  tbe  track  of  defend- 
nt  or  continued  across,  also  as  to  wbetber  be  was  facing 
owards  tbe  car  or  in  an  opposite  direction  wben  be  was 
track. 

The  first  witness  (wbo  saw  tbe  accident)  on  bebalf  of 
ilainiiff  testifies  tbat  tbe  boy  was  bent,  and  rolled  bis 
loop;  tbat  it  seemed  a  little  heavy,  and  caused  him 
occasionally  to  pause;  tbat  his  face  was  in  tbe  direction  of 
he  advancing  car;  that  be  rolled  tbe  hoop  near  to  the 
ienter  of  tbe  tracks  immediately  in  front  of  and  near  tbe 
lar,  wben  tbe  car  struck  him;  tbat  he  was  carried  about 
ihirty  feet,  and  tbe  car  ran  on  about  two  lengths  further; 
bat  as  tbe  car  advanced  upon  the  boy  tbe  motorman 
leemed  dumbfounded  and  confused,  and  made  no  move- 
Dent  to  prevent  tbe  accident. 

At  tbe  time  of  tbe  accident  there  was  a  passenger  on 
another  car  ascending  that  met  the  colliding  car  about  tbe 
«nter  of  Melpomene  street.  This  passenger,  as  a  witness, 
ays  that  be  saw  the  boy  approaching  the  car  track,  and 
lot  seeing  him  cross  the  avenue  after  the  car  on  which  be 
WhB  bad  passed,  he  immediately  jumped  off  and  ran  back 
io  tbe  car  they  had  just  passed,  and  found  the  boy  on  the 
^und.  He  states  that  the  rear  end  of  tbe  colliding  car 
9ras  about  twenty-five  feet  below  the  boy. 

A  woman  also  testifies,  who  corroborates,  in  some 
respects,    tbe  testimony    of  the  first  witness.     In  other 
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respects  her  testimony  was  entirely  at  variance  from  tliat 
of  other  witnesses;  for  instance,  she  says  that  the  boy  bad 
taken  up  his  hoop,  and  hung  it  on  his  arm  Co  go  across  iba  , 
crossing  when  he  was  struck. 

Without  further  comment  than  that  in  the  main  At 
other  witnssses  who  testihed  for  plaintifif  agree  with  tbf 
testimony  of  these  two  witnesses,  we  take  up  the  testlmonj  ' 
for  the  defendant. 

The  only  passenger  who  was  in  the  car  with  the  assertri 
offending  motorman  testified  that  at  a  short  distanc* 
from  the  corner  of  Melpomene  and  St.  Charles  avenue  bi 
noticed  a  boy  rolling  a  hoop,  and  that  when  the  car  <a 
which  he  was  arrived  near  the  intersection  of  these  two 
streets  the  boy  stopped,  at  the  same  time  the  brakemiQ 
moderated  the  speed  of  the  car;  that,  upon  the  boy  slop- 
ping, he  again  loosened  the  brakes;  a  moment  after,  tht 
car  struck  the  boy  as  he  was  attempting  to  cross;  that  it 
was  impossible  to  stop  the  car  in  time  to  prevent  the  acci- 
dent. 

This  witness  also  testifies  that  it  carried  the  little  boy 
some  twenty  feet,  after  striking  him,  before  stopping. 

The  motorman  and  the  conductor  of  the  car  corroborite 
this  witness.     The  plaintiff,  in  support  of  his  charge  thst  | 
the  motorman  was  an  inebriate  and  incompetent,  refen  ' 
to  the  acknowledgment  of  this  motorman,  as  a  wilness, 
that  three  years  prior  to  the  trial   he  was  discharged  fwni 
the  police  for  drunkenoess. 

The  witness  added  that  he  bad  not  since  indulged  in 
drink  to  excess,  and  that  while  on  duty  he  did  not  drin^ 
With  reference  to  the  inebriety  charged,  the  question  ii 
whether  or  not  the  motorman's  acts  at  the  time  of  the  acci- 
dent came  to  the  requirement  of  the  care  devolving  upoQ 
him. 

We  are  not  inclined  to  accord  the  least  indulgence  to 
one  under  the  influence  of  liquor  while  in  the  discharge  of 
duty;  in  justice,  however,  the  inebriate  condition  clivxe&_ 
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annot  be  assumed.  The  only  evidence  is  that  of  the 
QOiorman,  who  denies  that  he  drinks  largely,  and  asserts 
^at  on  duty  he  is  always  sober. 

The  inquiry  relates  to  the  motorman.  The  plaintiff 
insists  that  he  was  incompetent  and  derelict  in  the  per- 
formance of  his  duty  when  his  son  was  killed.  The 
tnthority  of  Railroad  Company  v.  Oladmon,  15  Wall.  401, 
4O69  is  greatly  relied  upon  at  the  bar  as  applying  to  the 
ifects  of  the  case. 

In  the  case  cited  the  facts  were  that  one  of  the  drivers 

of  the  company,  instead  of  looking  at  his  horses,  turned 

lus  face,  and  was  conversing  with  some  one  near  him, 

when  a  child  seven  years  old  attempted  to  run  across  the 

track  in  front  of  the  horses.     Before  he   got  across  he 

turned  to  come  back  again  and  was  severely  injured.     The 

ncord  showed  no  testimony  but  that  of  one  witness,  who 

mentioned  the  chief  facts  above  stated,  and  testified  ''that 

if  the  driver  had  not  been  looking  at  his  companion,  he 

could  have  checked  the  horses  in  time  to  have  prevented 

the  accident.     Here  the  facts,  as  shown  by  the  weight  of 

evidence,  are  that  the  boy  came  hastily  and  unexpectedly 

on  (he  track,  at  a  time  when  the  car  could  not  be  arrested, 

under  circumstances  that  the   motorman  could  not  control, 

with  care,  however  watchful;  in  other  words,  that  the  car 

could  not  be  brought  to  a  stop  speedily  enough  to  prevent 

the  accident. 

The  gong  of  the  car  was  sounded  by  the  motorman. 

It  is  true  that  this  fact  is  denied  by  several  witnesses. 

The  aflBrmative  testimony  of  witnesses  near  the  accident 

that  the  gong  was  sounded  and  alarm  given,  is,  we  think, 

entitled  to  weight  and  credence. 

Witnesses  for  the  plaintiff  have  found  fault  with  the 
motorman,  because,  as  they  assert,  he  failed  to  timely 
apply  the  brakes,  and  turn  down  the  controller. 

The  witnesses  for  the  defendant  were  near  the  place  of 
accident;  their  view  was  not  obstructed  by  anything. 
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After  weighing  their  testimony  with  all  the  atteotioowe 
could  commaud,  we  have  concluded  that  its  weight i«  with 
them,  and  that  it  sustains  the  defeuse. 

It  ia  true  that  children  are  to  be  held  responsibk  [or 
such  a  degree  of  care  as  may  usually  be  expected  of  [hem, 
taking  due  account  of  their  age,  and  the  particular  cii- 
cumstancea  of  each  case.  But  it  is  equally  true  thai  QD 
act  contitii'iii'd  uegligeace  unless  there  has  been  a  want  i^ 
ordinary  care  upon  the  part  of  the  person  charged  vith 


Judged  by  that  test,  we  must  conclude  that  the  verdict 
allowed  damages  in  error,  and  that  justice  requires  tbMll 
be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  thsttbe 
verdict  and  judgment  appealed  from  be  reversed,  avoidfti 
and  annulled,  and  there  be  judgment  for  defeudaut,  reje* 
ing  plaintiff's  demand  at  his  costs. 

Note.— See  note  to  Sail  V.  Ogden  CUffSt.  Rg.  Compost.  ^1 


Samuri.  G.  Fr.RWEr.MNfi  v.  Lewiston  &  Atjbuks  Hobsi 
Railroad  Company, 

Maine  Supreme  Judicial  Court,  FA.  H,  1S97. 

E1.KCTBIC  STBEKT  RAILWAY— iNJUay  TO  TRAVELKB. 

(Official  heail-note): 

Electric  street  cars  have,  in  a  qualified  way  at  least,  the  right  ol  w«t,  •• 
against  persons  traveliug  on  foot  or  with  teams  and  (Jairinses,  io  '''' 
same  manner  as  ordinary  steam  railroadit  have;  atiii  all  such  ]«*** 
should  furefuHy  observe  the  movements  of  street  cara,  when  lik*'J '" 
meet  them,  auil  leave  lliem  an  uuoba  tructed  passage,  2a  well  v  ^^ 
reasonably  can. 

Great  core  must  also  be  exercised  by  motonnen  and  oonducton,  <•  "^ 
street  cars,  to  see  that  no  injury  be  caused  by  themoelvai  toeitkfP'^ 
sous  or  property.    Street  cars  are  STanted  very  great  priTileges  Mt  ^ 
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tiM  pablie  right,  and  their  treatment  of  the  pablie  must  be  reasonable 
inietoni;  so  that  when  a  person  or  a  team,  through  accident  or  mis- 
judgment,  or  for  any  cause,  is  caught  in  any  position  of  peril  by  ooming 
ii  close  contact  with  a  car,  it  is  the  duty  of  those  managing  the  car  to 
on  all  possible  effort  to  avoid  collision  or  injury. 
Abj  pdson  driving  a  horse  on  the  street,  especially  an  unbroken  or  uncer- 
tain animal,  dKmld  exercise  very  great  cai;e  and  caution  so  as  to  pass 
Um  cars  safely.  But  he  is  not  to  be  debarred  from  reasonable  opportun- 
ite  in  a  reasonable  manner  to  exercise  his  horse,  young  or  old, 
ipiiiked  or  dull,  in  the  presence  of  either  stationary  or  moving  cars,  in 
Older  to  accustom  his  horse  to  such  sights  and  sounds  as  the  running 
oan  produce,  if  he  can. 

Motion  for  new  trial  after  verdict  for  plaintiff,  in  action 
for  damages  for  personal  injury  and  injury  to  property. 
While  driving  a  young  horse  and  when  about  to  meet  a 
trolley  car,  the  horse  showed  symptoms  of  fright,  and 
tried  to  sheer  toward  the  sidewalk.  To  prevent  this  and 
avoid  running  over  persons  on  the  sidewalk,  plaintifiT 
reined  the  horse  toward  the  track.  The  horse,  terrified  at 
the  car,  which  was  running  rapidly  and  with  a  snapping 
and  buzzing  of  the  trolley  wire,  dashed  suddenly  across 
the  track,  in  the  face  of  the  car,  and  a  collision  ensued,  in 
which  the  injuries  complained  of  were  sustained. 

W.  H,  Judkina,  for  plaintiff. 

W.  H.  White  and  S.  M.  Carter,  for  defendant. 

Peters,  0.  J.:  We  apprehend  that  electric  street  cars 

have,  in  a  qualified  way,  at  least,  the  right  of  way,  as 

against  persons  on  foot,  or  traveling  with  carriages  and 

teams,  in  the  same  manner  as  ordinary  steam  railroads 

have.    And  all  persons  passing  on  foot  or  traveling  by  the 

common  methods  on  the  highways  should  carefully  observe 

the  movements  of    the  street  cars,  and  leave    them  an 

unobstructed  passage,  as  well  as  they  reasonably  can. 

But  great  care  must  also  be  observed  by  conductors  and 
drivers,  or  motormen,  upon  the  cars,  to  see  that  no  injury 
he  caused  by  themselves  to  persons  or  teams.     Street  rail- 
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roads  are  granted  very  great  privileges  out  of  the  public 
right,  and  their  treatment  of  the  public  must  be  reasonable 
in  return ;  so  that  when  a  person  or  a  team,  through  acci- 
dent or  misjudgment,  or  for  any  cause,  be  caught  in  a 
position  of  any  peril  by  coming  in  collision  or  close  contact 
with  the  cars,  it  is  the  duty  of  those  who  are  managing  the 
cars  to  use  all  possible  effort,  by  slackening  the  speed  of  a 
car  or  stopping  it  altogether,  in  order  to  avoid  injury.    If 
a  horse  driven  by  a  traveler  appears  to  be  restive  or  refrac- 
tory at  the  sight  of  a  moving  car,  the  movement  of  the  car 
should  be  managed  in  such  a  way  as  to  relieve,  if  possible, 
the  traveler  in  his  dilemma.  For  these  reasons,  as  well  as 
for  the  general  safety  of  passengers  within  and  persons 
outside  of  the  cars,  the  rate  of  speed  should  be  reasonable, 
according  to  circumstances. 

The  city  ordinance  of  Lewiston  limits  the  cars  of  thi» 
road  to  a  speed  of  five  miles  an  hour. 

On  both  points  to  be  considered,  more  especially  on  the 
second,  the  case  in  hand  is  a  somewhat  close  one.  The 
plaintiff  contends  that  the  car  with  which  his  horse  and 
carriage  collided  was  running  at  the  time  at  an  extra- 
ordinary and  reckless  rate  of  speed.  This  position  of  fact, 
as  maintained  by  the  plaintiff,  is  strongly  contested  by  the 
defendant;  and  while  there  is  much  testimony  bearing  on 
this  contention  pro  and  con,  we  cannot  very  well  assume 
the  decision  of  the  question  ourselves,  and  determine  that 
the  jury  committed  a  mistake.  The  implication  of  the 
verdict  is  that  the  unreasonable  speed  of  the  car  caused  or 
increased  the  fright  of  plaintiff's  horse,  thereby  causing 
the  ajccident  by  which  the  plaintiff  received  his  very 
serious  injury. 

The  more  doubtful  question,  perhaps,  is  whether  or  not 
the  plaintiff  was  himself  guilty  of  some  recklessness  and 
carelessness  which  contributed  in  causing  the  injury. 
Any  person  driving  a  horse  on  the  street,  especially  an 
uncertain   and  unbroken  animal,  when  likely  to  meet  a 
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ihould  exercise  verj  great  care  and  prudence,  so  as 

pe  with  the  occasion  with  safety,  and,  if  he  fails  to  do 

3  enters  on  a  reckless  experiment  at  his  own  risk.     At 

lame  time  he  is  not  to  be  debarred  from  reasonable 

rtunities,   in    a  reasonable  manner   to  exercise  his 

),  old  or  young,  spirited  or  dull,  in  the  presence  of 

r  stationary  or  moving  cars,  in  order  to  accustom  his 

\  to  them  if  he  can. 

e  horse  driven  by  the  plaintiff  when  he  was  injured 

but  four  years  old.     But    his  driver  was    an   ex- 

nced  and  fearless  horseman,  and  he  says  that,  during 

7  days  he  had  owned  him  prior  to  the  accident,  he 

>een  driven  frequently  by  the  cars  without  his  show- 

&ny  sign  of  fear  or  ^fright,  and  was  a  horse  of  good 

ral  disposition. 

e  defense  strongly  urges  that  he  could  have  and  shoul(1 

turned  off  into  a  cross  street  when  his  horse  begam  to 

dhave,  and  that  in  that  way  there  was  an  easy  oppor- 

y  to  have  avoided  the  collision,  and    the  plaintiff 

dns  his  conduct  in  that  respect  upon  his  theory  of  the 

tion. 

though  there  is  force  in  the  position  of  the  defense, 

we  hardly  think  we  should  overrule  the  implied  find- 

if  the  jury  on  this  point  even,  and  so  we,  therefore, 

constrained,  all  things  considered,  to  allow  the  verdict 

and. 

>tion  overruled. 


n.*  See  note  to  fiott  v.  Ogd»i%  City  8t  Ry.  Co,, post 
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RoBBRT  Mullen,  Administrator,  v.  Sprinofibld  Stbist 

Railway  Company. 

MasaachusettB  Supreme  Judiddl  Court,  October  18^  I896, 

(104  Mass.  450.) 

BLBOTBIO  STRBBT  BAILWAY— Injury  to   TBAVBLS&^GONTBIBDTCnY  HBO- 

UOENOB. 

Ib  1898  there  was  no  Buoh  general  use  of  fenders  upon  eleotrie  slieei  ean 
as  to  render  a  oompany  liable  for  failure  to  use  them. 

A  motoroMui  has  mo  reason  to  expeot  that  anyone  will  jump  from  the  resr 
sbmI  of  a  wa^oB  as  it  is  about  to  pass  a  oar  and  step  upon  the  track,  ttd 
is  not  negligent  for  failure  to  watch  for  suoh  ooourrence. 

A  boy  10  yeafs  of  a^e,  riding  in  the  end  of  a  wagon,  and  beiag  warned  ts 
Uh^  out  for  the  oar,  who  nevertheless  jumps  from  the  wagoB  inuBidi* 
fltely  in  front  of  the  ear  and  is  killed,  is  guilty  of  oontribntory  ne^^igeooe 
which  witt  prevent  recovery  by  his  personal  representatives. 

Oase  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Tftosip- 
eon  V.  Buffalo  Ry.  Co.t  voL  5,  p.  585. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Courts  Hampden  county.     Facts  stated  in  opinion. 

/.  B.  CarroU  {W.  H.  MeClintock  with  him),  for  the 
plaintiff. 

WiUiam  H.  Brooks  {W.  Hamilton  with  him),  for  the 
defendant. 

Knowlton,  J. :  The  plaintiff's  intestate,  Robert  J. 
Mullen,  a  boy  nine  years  and  seven  months  old,  with 
Joseph  Rivers,  another  boy  a  little  older,  with  whom  be 
was  not  acquainted,  was  riding  at  the  hind  end  of  a  grain 
dealer's  business  wagon  along  Chestnut  street  in  Spring- 
field. A  single  track  of  the  defendant's  electric  railway 
was  laid  through  the  middle  of  the  street.  The  driver  sat 
on  a  seat  at  the  forward  end  of  the  wagon,  driving  a  single 
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rse,  and  he  had  no  knowledge  of  the  presence  of  the 
fs,  who  got  upon  the  wagon  without  the  permission  of 
fhodj.  The  plaintiff's  intestate  was  on  the  wagon 
len  Rivers  first  saw  it,  and  they  afterwards  sat  with 
lir  backs  to  the  driver,  and  their  feet  hanging  over  the 
Iboard.  Mullen  was  on  the  left  hand  side  of  the  wagon, 
ct  the  track,  and  there  were  empty  boxes  between  the 
^8  and  the  driver.  As  the  team  was  going  at  an 
linary  rate  of  speed,  on  the  right  hand  side  of  the  street, 
net  an  electric  car.  The  distance  between  the  curb- 
»iie  and  the  nearest  rail  of  the  track  is  given  by 
imate  as  eight  or  ten  feet.  Both  boys  were  intending 
go  up  Franklin  street,  Mullen  to  a  school  which  he 
ended,  and  Rivers  to  the  house  of  his  uncle  on  that 
eet.  They  met  the  car  at  Greenwood  street,  which  is 
)  Dext  street  to  Franklin  and  very  near  it.  The  hr^se, 
lich  was  not  much  accustomed  to  electric  cars,  shied  a 
de,  bat  was  easily  controlled.  Either  because  they 
re  80  near  the  place  where  they  were  to  turn  from 
e»tnut  street,  or  for  some  other  reason,  the  boys  jumped 
t,  and  the  driver  went  on,  without  knowing,  until  long 
erwards,  that  they  had  been  upon  his  wagon.  When 
jy  jumped,  the  electric  car  was  very  nearly  opposite 
9  horse's  head.  Rivers  jumped  on  the  right  hand  side 
the  wagon,  and  ran  along  to  the  right  of  the  horse  on 
»  sidewalk,  or  between  the  curbstone  and  the  wagon, 
alien  jumped  to  the  left  of  the  wagon,  went  upon  the 
kck  just  forward  of  the  car,  and  was  run  over  and  killed. 
le  action  is  brought  under  St.  1886,  c.  140,  and  the 
untiff  contends  that  his  intestate's  life  was  lost  through 
e  negligence  of  the  defendant,  or  the  gross  negligence  ot 
I  servants  or  agents. 

There  is  hardly  more  than  a  scintilla  of  evidence  to 
stain  this  part  of  the  case.  To  show  negligence  of  the 
rporation,  he  relies  upon  the  fact  that  there  was  no 
ader  upon  the  car;  but  the  accident  happened  on  June 
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2,  1893,  and  the  evidence  tended  to  show  that,  of  the 
numerous  corporations  in  the  dififerent  parts  of  the  State 
that  had  begun  to  run  cars  by  electricity,  the  West  End 
Street  Railway  Company,  in  Boston,  was  the  only  one  that 
had  then  used  any  fenders  upon  its  cars,  and  the  defend- 
ant offered  to  show  that  the  use  of  fenders  by  that  corpora- 
tion was  then  only  experimental.  It  is  hard  to  see  how 
the  motorman  was  in  fault.  The  great  weight  of  eyidenoe 
was  that  the  car  was  going  at  about  four  to  six  miles  an 
hour,  and  there  was  nothing  to  indicate  that  it  was  going 
very  much  faster  than  that.  The  testimony  was  that  the 
motorman  did  not  see  Mullen  while  he  was  on  the  wagon, 
and  there  is  nothing  to  indicate  that  he  did.  He  certainly 
had  BO  reason  to  expect  that  anybody  would  jump  from 
the  hind  end  of  a  wagon  just  as  it  was  about  to  pass  the 
ear,  and  step  upon  the  track.  Even  if  he  was  negligent, 
the  defendant  is  not  liable  for  his  conduct  in  this  action, 
unless  he  was  grossly  negligent. 

But  if  we  assume  that  there  was  evidence  for  the  jury 
on  this  part  of  the  case,  we  find  no  evidence  of  due  care 
on  the  part  of  the  plaintiff's  intestate.  Rivers  testifies 
that,  just  before  they  jumped  off,  he  told  Mullen  to  look 
out  for  the  car,  and  that  Mullen  heard  him.  If,  being 
warned  to  look  out  for  the  car,  he  immediately  stepped 
upon  the  track  before  it,  he  certainly  was  careless.  He 
was  a  trespasser  upon  the  wagon,  and  his  conduct  in 
stealing  a  ride,  and  in  getting  on  and  off  the  wagon  when 
it  was  in  motion,  gives  color  to  his  conduct  in  going  upon 
the  track  immediately  before  the  coming  car.  When  he 
left  his  father's  house  he  was  sent  to  school,  and  when  be 
was  next  seen  riding  with  this  team  he  was  at  a  consider- 
able distance  from  the  line  of  travel  to  the  schoolhouse, 
coming  from  a  point  farther  off.  In  going  upon  the 
track  at  midday  without  looking  to  see  whether  a  car  was 
eoming,  when  the  view  was  unobstructed,  and  he  could 
easily  have  heard  the  car,  he  was  far  more  negligent  than 
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as  the  plaintiff  in  Messenger  v.  Dennie,  137  Mass.  lOT, 
nd  141  Mass.  335.  Messenger  was  a  boy  of  about  the 
une  age  as  the  deceased,  and  was  riding  upon  a  sleigh 
inner,  and  stepped  off  before  an  approaching  team  with- 
iit  looking,  and  it  was  held  as  matter  of  law  that  he  was 
Bglig^iit.  There  are  also  other  authorities  which  require 
s  to  hold  that  there  was  no  evidence  in  the  present  case 
lai  the  plaintiff's  intestate  was  in  the  exercise  of  due  care. 
fayes  v.  Narcross,  162  Mass.  546 ;  Casey  v.  City  of  Maiden, 
S3  Mass.  507,  508 ;  TThampson  t.  Buffalo  Railway  Co., 
16  N.  Y.  196 ;  HestonviUe  Passenger  Railway  v.  Connelly  88 
a.  St.  520. 
Exceptions  sustained. 


Nofn.— See  note  to  HaU  v.  Ogden  City  8t,  Ry.  Co,,  post. 


RIKTON   P.    ROBBINS     V.     SpBINGFIELD    StREBT    BaILWAY 

Company. 

Mas8achii9ett9  Supreme  Judicial  Court,  Nov.  SO,  1896, 

(165  Mass.  80.) 

iBCnUC   STREET   BAHjWAY— DUTT    TO    TRAVELEBS— GONTBIBUTOBY  NEO- 

LIOBNCE. 

le  rule  which  requires  a  person  approaching  the  crossing  of  a  steam  rail- 

rmmI  to  look  and  listen  for  approaching  trains  is  not  exactly  applicable 

in  the  oaee  of  electric  street  railways. 

Is  not  as  matter  of  law  negligent  for  a  man  who  is  deaf  and  blind  to 

tniTd  unattended  in  the  streets  of  a  city. 

sHmoDy  to  the  usual  speed  of  a  trolley  car  held  admissible. 

MS  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  EUis  ▼• 

l4fnn  dt  Boeton  R.  Co,,  vol.  4,  p.  581;  DriscoU  v.  West  End  SL  Ry,  Co.^ 

rol.  4,  p.  547;  Benjamin  v.  Holyoke  St,  Ry.  Co,,  voL  4,  p.  617;  Creamer 

f.  West  End  St,  Ry,  Co,,  vol.  4,  p.  476. 
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Appeal  by  defendant  from  judgment  of  Superior  Court, 
Hampden  county. 

Action  for  damages  for  injuries  by  collision  with  troUej 
car. 

It  appeared  that  plaintiff  was  seventy-nine  years  old, 
blind  in  one  eye  and  partially  deaf;  that  while  crossin;; 
from  one  side  of  the  street  to  the  other,  with  a  horse  and 
wagon,  over  defendant's  track,  the  wagon  was  struck  by 
a  trolley  car  and  he  received  the  injuries  complained  of. 

The  following  are  the  instructions  asked  by  defendant, 
and  refused:  '^(1)  Upon  the  whole  evidence,  the  plaintiff 
cannot  recover.  (2)  If  the  defects  in  the  eyesight  and 
hearing  of  the  plaintiff,  which  defects  were  unknown  and 
unnoticed  by  the  motorman,  contributed  directly  to  the 
plaintiff's  injury,  then  he  cannot  recover.  (3)  If  the 
plaintiff  failed  to  look  and  listen,  when  by  looking  or 
listening,  he  could  have  perceived  the  approach  of  the 
car,  and  plaintiff  drove  in  front  of  the  car,  and  such 
failure  to  look  and  listen  contributed  directly  to  his  injuiy, 
then  he  cannot  recover,  and  the  verdict  should  be  for  the 
defendant."  The  jury  were  instructed,  inter  alia^  that 
"it  cannot  be  said,  as  a  matter  of  law,  that  a  man  who  is 
deaf  and  blind  has  not  a  right  to  travel  unattended  on  a 
street  in  the  city." 

/.  B.  Carroll  and  W.  H.  McClintock,  for  the  plaintiff. 

W.  H.  Brooks  and  W.    lamilton,  for  the  defendant. 

Field,  C.  J. :  The  qaestions  of  the  due  care  of  the 
plaintiff,  and  of  the  negligence  of  the  defendant's  servants, 
we  think,  were  for  the  jury,  on  the  evidence  which  appears 
in  the  exceptions.  The  first  request  for  instruction  was, 
therefore,  properly  refused.  JEUis  t.  Lynn  A  Boston 
Baiiroad,  160  Mass.  341 ;  JDriscoU  v.  West  Ettd  Street 
Railway f  169  Mass.  142.     The  second  request  ought  not 
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to  have  been  given  in  the  form  in  which  it  was  offered, 
and  the  instructions  upon  this  part  of  the  case  were 
correct.     Neff  v.  Wellesley^  148  Mass.  487. 

The  third  request  could  not  properly  have  been  given  as 
an  absolute  rule  of  law.  The  decisions  of  this  court  show 
that  a  distinction  has  been  taken  with  respect  to  the  duty 
to  look  and  listen  when  crossing  the  tracks  of  a  steam 
railroad,  where  a  railroad  train  has  the  exclusive  right  of 
way,  and  when  crossing  the  tracks  of  a  street  railway 
company  in  a  public  street,  where  the  cars  have  not  an 
exclusive  right  of  way,  but  are  run  in  the  street  in 
common  with  other  vehicles  and  with  travelers.  The  fr.ct 
that  the  power  used  by  the  street  railway  company  is  elec- 
tricity, instead  of  that  of  horses,  has  not  been  deemed  by 
the  court  sufficient  to  make  the  rule  of  law  which  has  been 
laid  down  concerning  the  crossing  of  the  track  of  a 
steam  railroad  exactly  applicable  to  a  street  railway. 
Benjamin  w.  Holyoke  Street  Railway ^  160  Mass.  3; 
Creatner  t.  West  JEhid  Street  Railway,  156  Mass.  320. 

It  was  in  the  discretion  of  the  court  to  permit  the  witness 
Thayer  to  be  recalled  at  the  close  of  the  defendant's  testi- 
mony; and  in  view  of  the  fact  that  some  of  the  defendant's 
witnesses  had  testified  that  the  car  at  the  time  of  the  acci- 
dent was  going  at  the  usual  rate  of  speed,  we  see  no  harm 
in  permitting  a  witness  to  testify  what  that  rate  was,  if 
there  was  a  usual  rate,  and  he  knew  what  it  was. 

Exceptions  overruled. 


VaTE,-^  See  note  to  HaU  v.  Ogden  City  St,  By.  Co.f  post. 
VOL.  YI — 32. 
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QsoBQB    White    v.    Worcester    Consolidated   Street 

Railway  Company. 

Ma89achu9ett8  Supreme  Judicial  Court,  Oct.  ts,  189S. 

EUBOTRIO  8TBEBT  RAILWAY^lNJTTBY  TO  TRAVELEB— RBCIPBOOAL  DUHB. 

While  ordinary  vehicles  must  not  unnecessarily  obstruct  the  paasige  of 
electric  cars,  since  the  latter  are  confined  to  a  track,  they  owe  redpro- 
cal  duties  to  avoid  collision.  Neither  has  a  right  to  assume  that  the 
other  will  keep  out  of  the  way  at  its  periL 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Worcester  county. 

W,  A.  Oile  and  Oeorge  H,  Mellen,  for  plaintiff. 

Charles  C.  Milton  and  Herbert  Parker,  for  defendant. 

Holmes,  J. :  This  is  an  action  for  running  down  the 
plaintiff.  He  had  driven  across  the  defendant's  track 
from  the  right  side  of  the  road,  in  order  to  pass  around  a 
standing  vehicle,  which  was  in  his  way,  and  he  was  cross- 
ing back  again  to  his  proper  side  of  the  road,  when  his 
rear  left  wheel  was  struck  by  an  electric  car  which  came  up 
behind  him.  According  to  the  defendant's  evidence,  the 
accident  was  due  to  the  i)laintiff 's  stopping  suddenly  just 
in  front  of  the  car;  but  the  plaintiff  testified  that  he  did 
not  stop,  but  was  driving  continuously  around  the  other 
vehicle.     Other  details  of  fact  were  in  dispute. 

The  defendant  asked  for  an  instruction  that,  if  the  plaint- 
iff had  an  unobstructed  view  of  the  approaching  car,  and 
there  was  nothing  to  prevent  the  plaintiff  from  turning  off 
the  track,  the  driver  of  the  car  had  a  right  to  assume  thai 
the  plaintiff  would  seasonably  turn  off  the  track  to  avoid 
accident.     This  was  refused,  and  we  are  of  opinion  that 
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3  refusal  was  correct.  We  do  not  suppose  that  the 
^tructron  asked  was  intended  as  a  proposition  of  fact 
sed  on  the  practice  and  experience  of  the  community. 

some  parts  of  the  State,  at  least,  it  is  well  known  that 
ivers  of  vehicles  wishing  to  cross  a  track  assume  that 
metric  cars  will  look  out  for  them  at  least  as  much  as 
ey  look  out  for  the  cars.  But  we  suppose  that  the 
juest  was  intended  to  embody  a  statement  of  the  rights 

electric  cars  irrespective  of  practice,  and  to  put  street 
ilways  on  very  nearly  the  footing  of  steam  railroads, 
hatever  may  be  the  law  as  to  the  latter,  there  is  a  great 
STerence  between  the  two  cases.  Electric  cars  are  far 
3re  manageable,  and  more  quickly  stopped,  than  trains  up- 

steam  railroads.  Their  tracks  are  in  the  highway,  where 
.  vehicles  have  a  right,  not  merely  to  cross,  but  to  travel. 

view  of  the  inability  of  the  cars  to  leave  their  tracks, 
is  the  duty  of  free  vehicles  not  to  obstruct  them  unneces- 
rily,  and  to  turn  to  one  side  when  they  meet  them;  but, 
bject  to  that,  and  to  the  respective  powers  of  the  two, 
3ar  and  a  wagon  owe  reciprocal  duties  to  use  reasonable 
re  on  each  side  to  avoid  a  collision.  See  Oalbraith  v. 
est  End  St  Railway  Co.,  165  Mass.  572,  580.  Neither 
s  a  right  to  assume  that  the  other  will  keep  out  of  the 
\y  at  its  peril,  although  the  electric  car  has  a  right  to 
mand  that  the  wagon  shall  not  obstruct  it  by  unreason- 
ile  delay  upon  the  track.  If  the  jury  believed,  as  they 
ight,  th-^t  the  plaintiff  did  not  know  of  the  close  prox- 
lity  of  the  car,  and  that  the  motorman  did  see  the  plaint- 
's wagon,  and  saw  that  he  was  proceeding  in  the  ordi- 
kry  way  around  an  obstacle,  and  clearing  the  track  with 
asonable  speed,  they  well  might  find  that  due  care 
quired  the  motorman  to  move  slowly,  or  stop,  until  the 
aintifif  was  out  of  the  way.  In  Glazebrooh  v.  West  End 
i.  Railway  Co.,  160  Mass.  239,  the  plain tiflf  was  coming 
wards  the  car,  and  the  driver  had  a  right  to  expect  him 

turn  out  seasonablyi  as  there  was  nothing  to  prevent  it. 
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Here,  according  to  the  plaintiff's  story,  he  was  turning  off 
as  quickly  as  he  could,  in  order  to  regain  his  side  of  the 
way. 

The  defendant  asked  for  a  second  instruction  that,  if  the 
plaintiff  was  proceeding  in  his  vehicle  ahead  of  the  car, 
and  in  a  course  outside  of,  but  parallel  with,  the  track, 
the  motorman  had  a  right  to  presume  that  the  plaintiff 
would  not  turn  upon  the  track,  and  under  such  circom- 
stances  the  motorman  is  warranted  in  proceeding  at  the 
usual  rate  of  speed.  This  also  was  refused.  With  refer- 
ence to  the  undisputed  facts  in  the  case,  it  would  have 
been  misleading  and  incorrect.  If  anything  could  be 
said  by  a  judge  as  to  what  the  plaintiff  might  be  expected 
to  do,  it  would  be  that  he  might  be  expected  to  turn  back 
to  the  right  of  the  road  where  he  belonged,  and  from 
which  be  bad  come  just  before.  Even  if  no  part  of  hiB 
previous  movements  bad  been  seen,  the  right  of  the  road 
was  the  part  to  which  he  naturally  would  tend. 

Exceptions  overruled. 


Note.— See  note  to  Hall  v.  Ogden  City  St.  Ry,  Co,,  posU 


Susan    D.    Watson   v.    Mound    City    Street  Railway 

Company. 

Jlissouri  Supreme  Court,  March  10, 1896. 

ELECTRIO    street  railway — CONTRIBUTORY    NEGUGSNGB    OP    TRAVELDL 

A  traveler,  who  seeing  an  approaching  electric  car,  and  knowing  l. 
danger,  attempts  to  cross  the  track  in  front  of  the  car,  is  guilty  of  ooih 
tributory  negligence  which  will  bar  his  recovery  although  the  persons  is 
charge  of  the  car  may  also  have  neglected  their  duties. 

The  rule  that  though  one  has  negligently  placed  himself  in  a  place  of  dan- 
ger from  a  moving  train  or  car,  those  operating  it  owe  him  the  duty  of 
care  to  avoid  injuring  him,  and  his  previous  negligence  will  not  bar  a  re- 
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ooTery  if  injury  results  to  him  from  neglect  of  such  duty,  presupposes  a 
parior  Diligence  of  the  person  injured,  the  effect  of  which  might  be 
aToided  by  those  in  charge  of  the  car.  It  does  not  exempt  the  person 
injured  from  the  consequences  of  his  own'contemporaneous  negligence, 
which  is  the  immediate,  direct  and  proximate  cause  of  the  injury. 

Appeal  by  plaintiff  below  from  judgment  of  Circuit 
Court,  St.  Louis  county. 

Statement  of  facts    by   MacFarlanb,   J.:    Defendant 
operates  a  line  of  street  railroad  in  the  city  of  St.  Louis, 
and  runs  cars  thereon  by  electric  power.     A  part  of  its 
line  is  on  Ninth  street,  which  runs  north  and  south.     On 
the   evening    of  November    17,  1892,    about  half-past  5 
o'clock,  a  train  consisting  of  two  cars,  operated  by  defend- 
ant, while  running  north  on  Ninth  street  between  Morgan 
street  and  Franklin  avenue,  struck  and  killed  John  L. 
Watson.    This  suit  is  prosecuted  by  plaintiff,  as  the  widow 
of  said  Watson,    to  recover   the  statutory  damages  for  the 
death  of  her  husband,  caused,  as  alleged,  by  the  negligent 
management  of  the  cars.     The  petition  charges  that  at  the 
time  said  Watson  was  struck  and  killed  he  was  crossing 
Ninth  street  over  the  car  tracks  ''a  sufficient  distance  ahead 
of  said  car  or  train  of  cars  to  be  seen,  and  was  seen,  by  the 
agent,  officer  or  employe  in  charge  of  said  car  or  train  of 
cars,  or  by  the  exercise  of  reasonable  care  could  have  seen 
him,  and  the  danger  to  which  he  was  exposed,  in  time  to 
have  stopped  said  car  or  train  of  cars,  and  not  have  injurecl 
him.''       This  allegation    foF^ws  the  general    charge  of 
negligently  running  one  of  its  cars  or  trains  of  cars  against 
deceased,  thereby  killing  him,  and  must  be  taken  as  the 
specific   negligence  charged.       The  answer  is  a  general 
"lenial  and  a  special  plea,  that  the  said  deceased  ^^directly 
contributed  to  the  accident  which  caused  his  death  by  his 
own  negligence  and  carelessness  in  running  in  front  of,  or 
against  the  side  of,  a  moving  electric  railway  train,  after 
dark  while  crossing  a  street  near  the  middle  of  the  block." 
The  reply  was  a  general  denial.     At  the  close  of  jplaintiff 's 
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evidence,  the  court  gave  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence  and  plaintiff  took  a  nonsuit,  with 
leave.  A  motion  to  set  aside  the  nonsuit  being  overruled, 
plaintiff  appealed. 

/.  R.  Meyers  and  A.  R,  Taylor,  for  appellant. 

E.  S.  Robert,  for  respondent. 

MacFarlanb,  J.  (after  stating  the  facts):  Only  three 
witnesses  were  examined  by  plaintiff,  all  of  whom  pro- 
fessed to  have  been  eye  witnesses  to  the  accident.  Their 
evidence  on  the  vital  issue — that  is,  whether  the  train  could 
have  been  stopped,  after  deceased  put  himself  in  a 
dangerous  position  on  the  track,  in  time  to  have  avoided 
striking  him — was  contradictory,  and  almost  unintelligible. 
The  evidence  shows,  with  reasonable  satisfaction,  these 
facts :  The  train,  composed  of  two  cars,  was  running  north 
on  Ninth  street,  at  the  usual  rate  of  about  seven  miles  per 
hour.  When  about  the  middle  of  the  block  between 
Morgan  street  and  Franklin  avenue,  deceased  undertook 
to  cross  from  the  west  to  the  east  side  of  the  street  in  front 
of  it.  Ho  walked  in  a  diagonal  direction  towards  the 
northeast,  and,  when  about  stepping  over  the  east  rail,  he 
was  struck,  and  from  injuries  received  afterwards  died. 
The  first  witness,  on  examination  in  chief,  testified  that 
when  deceased  stepped  on  the  track  the  cars  were  about 
10  feet  from  him.  On  cross-examination  he  fixed  the 
distance  at  4  or  5  feet.  The  second  witness  testified  in 
chief  that  he  did  not  know  how  far  deceased  was  from  the 
cars  when  he  stepped  on  the  track,  but  his  recollection 
was  the  distance  was  15  or  20  feet.  On  cross-examination 
he  thought  the  distance  was  10  or  15  feet.  He  also 
testified  that  deceased  "hurried  to  go  round  the  street  car." 
The  third  witness  testified  in  chief  that  the  car  was  distant 
from  deceased  18  or  20  feet  when  he  went  upon  the  track. 
On  cross-examination  he  testified:  **When  he  got  on  the 
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track,  I  think  the  car  was  15,  may  be  12,  feet  from  him; 
and  that  was  when  he  gave  the  step  on  the  track.''     He 
was  asked  if  he  did  not  testify  "four  or  five"  feet  when 
examined  before  the  coroner.     He  answered,  '*I  say  that 
now."    When  asked  by  the  court  what  he  now  said  the 
distance    was,   he  answered,   **I    do  not   know."      The 
witness  acknowledged  that  he  did  not  know  **how  much  a 
foot  was."     These  witnesses  testified  that  they  had  seen 
cars  stopped  about  the  place  of  the  accident.     One  fixed 
the  distance  in  which  they  had  been  stopped  at  two  feet, 
and  another  four  feet,  and  the  third  at  five  or  six  feet. 
All  the  witnesses  testified  that  the  motorman  who  was  in 
charge  of  the  cars  was  looking  before  him.     Two  of  the 
witnesses  said  deceased  was  walking  at  an  ordinary  gait; 
another,  that  he  hurried  to  go  round  the  cars.     All  testi- 
fied that  no  signal  of  any  kind  was  given,  and  that  there 
was  no  headlight  on  the  cars.     The  evidence  established 
however,  that  there  was  sufficient  daylight  for  one  to  easily 
see  the  cars  or  a  man  across  the  street.     In  order  to  avoid 
the  effect  of  the  unquestioned    negligence  of    deceased^ 
plaintiff  charges    that   defendant's    employes    failed     to 
observe  proper  care  after  the  peril  to  which  he  had  exposed 
himself  was  known  to  them,  or  by  reasonable  care  might 
have  been  known.     The  rule  is  thus  invoked,  which  is: 
well  settled  in  this  State,  that,  though  one  has  negligently 
placed  himself  upon  a  railroad  track  in  front  of  a  moving 
train,  those  operating  it  owe  him  the  duty  of  care  to  avoid 
injuring  him,  and  his  previous  negligence  will  not  bar  a 
recovery  if  injury  results  to  him  from  neglect  of  such 
duty.    But  to  carry  this  doctrine  to  the  length  of  saying 
that  one  who  knowingly  crosses  the  track  of  a  railway  in 
such  close  proximity  to  a  moving  train  as  to  be  struck 
thereby  before  he  could  cross  would  not  be  guilty  of  con- 
curring negligence,  would  virtually  abolish  the  law  of  con- 
tributory negligence  altogether,  and  render  nugatory  a 
lon|  and  uniform  line  of  decisions  of  tWs  court.  ,^;iBoy(i_T^ 
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Wabash  Western.  liailway  Co.,  105  Mo.  371,  and  cam 
cited.  The  rul«  first  stated  presupposes  a  previous,  or,  in 
poiDt  of  time,  a  prior,  negligeuce  of  plaintiff,  the  effect 
of  which  would  be  avoided  bj  defendant.  It  does  not 
exempt  plaintiff  from  the  consequences  of  his  own  con* 
temporaneous  negligence,  which  is  an  immediate,  direct 
and  proximate  cause  of  the  injury.  "Where  the  negli- 
gent act  or  omission  of  the  parties  to  the  action  were  con- 
temporaneous, or,  what  is  to  say  the  same  thing,  wbenik 
catastrophe  is  the  result  of  concurring  or  mutual  ads  oE 
negligence,  the  plaintiff  cannot  recover  damages." 
Beach,  Contrib.  Neg.  sec.  56.  That  deceased  saw  the  moT- 
ing  train  before  going  upon  the  track  is  demonstrated  out 
only  by  the  fact  that  it  was  close  to  him,  and  he"hadefGS 
to  see,"  but  by  the  positive  evidence  that  "he  hurried  to 
go  round  the  cara."  There  ia  no  evidence  that  the  mo»^ 
man  in  charge  of  the  cars  could  have  known  that  deceased 
intended  venturing  across  the  track  until  he  got  upon  il, 
Deceased  was  not,  thou,  in  a  situation  of  peril,  which 
called  for  action  by  the  motormnn,  until  he  went  upon  ihp 
track.  When  he  stepped  upon  the  track  he  knew,  or 
should  have  known,  that  the  cars  would  run  upon  him 
unless  he  was  very  quick  in  his  movements,  or  unless 
their  speed  was  checked.  In  the  circumstances,  no  fair 
and  just  conclusion  can  bo  drawn  but  that  the  negligence 
of  deceased  was  a  direct,  contemporaneous  and  prosimW 
cause  of  his  own  doatli.  In  the  face  of  known  ami 
imminent  danger  he  touk  tho  risk  of  crossing  the  track, 
and  though,  in  the  moment  of  danger,  the  trainmen  m»5 
also  have  neglected  their  duties,  he  must  bear  the  conse- 
quences of  his  contributory  negligence.  The  doctrine  *> 
comparative  negligence  is  not  recognized  in  this  State. 

There  is  no  occasion  to  consider  or  endeavor  to  reconcO 
the  conflicting  and  contradictory  evidence  in  this  ca9^ 
Taking  that  most  favorable  to  plaintiff's  theory,  the  ind*- 
putable  facta  remain  that  deceased  knowingly  and  ne^l 
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gently  undertook  to  cross  the  track  in  front  of  the  train, 
and  was  struck  by  it  in  the  attempt.     These  facts  preclude 
a  recoyery.    The  judgment  of  the  Circuit  Court  is  affirmed. 
All  the  judges  concur. 


NoiB.— See  note  to  HaU  v.  Ogden  City  St  By.  Cc^post. 


Stats,  Consolidatbd  Traction  Company,  Pros.  v.  Ed- 
mund W.  Rbbvbs. 

New  Jersey  Supreme  Court,  March  £J^  1896. 
(68  N.  J.  L.  678.) 

EUKfTBIO  8TBSET   RAILWAY— GONTBIBXTTOBY  NBOIiIQENOB  OF  TRAYBIiLER. 

(Head-note  by  the  oourt): 

•  •••••••• 

A  person  traveling  with  a  horse  and  a  yehicle  on  a  street  traversed  by  elec- 
trio  troUey  cars  has  the  right  to  make  use  of  the  tracks  upon  which  such 
cars  are  propelled  whenever  the  necessary  and  customary  use  of  the 
street  requires  or  permits  him  to  do  so;  and  it  is  not,  per  «e,  contributory 
negligence  for  him  to  turn  off  from  one  track  into  and  upon  the  other 
track,  in  a  street  in  which  double  sets  of  tracks  are  laid,  to  allow  a  car 
to  pass,  if  while  so  doing  or  whilst  he  is  endeavoring  to  turn  back  again, 
he  is  struck  by  a  car  rimning  upon  the  other  track.  The  fact  that  he 
turns  to  the  left  to  allow  the  car  to  pass  is  not,  of  itself,  contributory 
negligence. 

CSue  ol  this  series  cited  in  opinion,  appearing  in  bold-faced  type:  Newark 
Passenger  Ry,  Co,  v.  Block,  voL  4,  p.  523. 

On  certiorari. 

Warren  Dixon,  for  the  defendant. 

George  G.  Tennant,  for  the  prosecutor. 

LiPPiNCOTT,  J. :  This  writ  of  certiorari  removes  into  this 
court  for  review  a  judgment  in  the  Court  of  Common 


Pleas  of  the  county  of  Hudson,  on  an  appeal  from    tl» 
District  Court  of  Jersey  City,    The  plaintiff  below  recovered 
ft  judgmflDt  against  the  defendant,  who  is  the  prosecuwr 
of    thia  writ,   for    damages    resulting    from    a  coUUloa 
between  an  electric  trolley  car,  and  bis  horse  and  wagon, 
on  one  of  the  streets  of  Jersey  Cty,     The  prosecutor  wol 
an  appeal  to  the  Court  of  Common  Pleas.     A  trial  de  km  i 
under  the  statute  was  bad  in  that  court,  and  judgmeol 
for  the  damages  to  the  horse,  wagon  and  harness  vu  I 
rendered  in  favor  of  the  plaintiff  below  against  thep^os^ 
cutor,  who  alleges  error  in  the  conduct  of  the  trial,  to  | 
remedy  which  he  brings  this  certiorari. 

The  defendant  in  the  action,  at  the  close  of  the  proof  mi 
the  part  of  the  plaintiff,  moved  for  judgment  of  noiisnii  ' 
on  the  grounds — First,  that  the  plaintiff  bad  failed  lo 
establish  the  incorporation  of  the  defendant  or  that  the  «r 
which  collided  with  the  horse  and  wagon  of  the  plaintiff 
VBkB  a  car  belonging  to  the  defendant  company;  tui  ■ 
secondly,  that  the  plaintiff  had  failed  to  establish  negli- 
gence of  the  defendant  as  a  cause  of  the  aceidont  ami 
injury;  and  thirdly,  that  the  driver  of  the  horse  and 
wagon,  who  was  the  servant  of  the  plaintiff,  was  guillTrf 
negligence  contributing  to  or  causing  the  accident  ami 
injury. 

It  is  evident  from  the  conduct  of  the  trial  that  the  fin« 
contention  cannot  be  urged  upon  the  consideration  of  this 
court.  The  evidence  on  the  part  of  the  plaintiff  is  suffi- 
cient to  establish,  prijim/acie,  the  corporate  existence  ol 
the  defendant  company,  and  also  that  it  operated  (he  car 
which  came  into  collision  with  the  horse  and  wagon  of 
the  plaintiff.  Besides  these,  elements  of  recovery  clcarlj 
appear  in  the  evidence  adduced  on  the  part  of  the  dcffU'l- 
ant  after  the  refusal  of  the  trial  court  to  nonsuil  ifHt 
plaintiff. 

There  was  no  denial  in  the  case  of  the  incorporation  of 
the  defendant  company,  nor  that  it  operated  the  car  in 
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question.  The  plaintiflF  was  left  to  such  proof  as  he  chose 
to  make  on  these  points,  and  the  evidence  is  such  as  to 
justify  the  trial  court,  acting  in  conformity  with  estab- 
lished rules  of  law,  in  refusing  a  nonsuit  on  these  grounds. 
These  reasons  for  reversal  do  not  appear  to  have  been 
urged  on  the  hearing  of  this  certiorari,  either  in  the  argu- 
ment or  the  briefs  of  counsel. 

The  other  two  grounds  above  stated,  upon  which  the 
motion  for  nonsuit  was  based,  and  also  upon  which  the 
defendant  requested  the  direction  of  a  verdict  in  its  favor, 
have  led  to  an  examination  of  the  evidence  in  the  cause,  not 
for  the  purpose  of  settling  contradictory  or  disputed  evi- 
dence, but  to  ascertaiu  whether  there  exists  any  proof 
which  will  reasonably  and  legitimately  sustain  the  trial 
court  in  its  submission  of  the  case  to  the  jury  for  their 
determination. 

The  facts,  as  they  appear  in  evidence  on  the  part  of  the 
plaintiflF,  show  substantially  that,  on  December  22,  1894, 
one  George  Reeves,  a  brother  and  employe  of  the  plaintiflF, 
was  driving  a  horse  and  wagon  of  the  plaintiflF,  on 
Newark  avenue,  in  Jersey  City,  on  what  is  known  as  the 
**up  track"  of  the  deTfendant  company.  It  appears,  in  the 
evidence  of  the  plaintiff,  that  Keeves  was  driving  on  the 
tracks  because  there  were  banks  of  snow  on  either  side. 
A  trolley  car  was  behind  him,  and  it  sounded  the  gong  as 
a  notice  or  warning  to  him  to  turn  oflF  the  track  to  allow 
the  car  to  pass.  The  defendant  company  has  two  sets  of 
tracks  on  Newark  avenue,  and  he  turned  his  horse  oflF  and 
into  or  upon,  or  partly  upon,  what  is  known  as  the 
"down  track.''  The  double  tracks  are  quite  close  to  each 
other.  The  car  which  was  behind  him  passed  him,  and 
he  was  about  to  turn  back  again  when  he  was  prevented  by 
a  wagon  coming  on  the  up  track,  just  behind  the  car.  He 
had  swung  his  horse  around  to  get  back,  when,  at  that 
moment,  he  saw  a  car  coming  on  the  down  track,  and  he 
shouted  at  the  motorman,   but   the    car    came    on,  and 
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collided  with  the  horse  and  wagon.  It  appears  that 
Reeves  did  not  have  time  to  go  across  the  track  and  gei 
off  on  (he  other  side.  It  also  appears  that  there  wat,  00 
that  side,  quite  a  bank  of  suow.  The  car  struck  the  ibafi 
on  the  point,  or  somewhere  between  the  point  and  ttw 
cross  piece  of  the  sbafta.  The  wagon  was  thrown  aroond, 
and  the  left  shaft  entered  the  aide  of  the  oar,  about  ttw 
oe  four  feet  from  the  front  platform.  The  evidence  is  tbsl 
the  car  struck  the  horse  and  wagon  with  considerable  for». 
The  wagon  and  harness  were  damaged  and  the  bom 
iBJared.  The  evidence  is  quite  clear  that  the  driver  hid 
DO  opportunity  of  escaping  the  car  or  avoiding  thescd- 
dent.  Several  witnesses  on  the  pari  of  the  plaintifT  utoij 
that  the  car  was  being  propelled  at  a  very  high  r«te<^ 
speed,  and  that  for  quite  a  distance  ahead,  the  molormsn, 
if  he  was  at  all  keeping  a  lookout,  could  have  had  tht 
horse  and  wagon  in  plain  view. 

Many  witnesses  were  sworn,  and  there  was  some  nti. 
anco  in  the  evidence  upon  cross-examination.  The  evi- 
dence was  in  some  dispute,  but  the  above  facts  appear  w 
have  been  proven  by  the  plaintiff. 

Under  this  proof  the  trial  judge  refused  to  nonsuit. 

It  s«ems  to  the  court,  here,  on  this  review,  that  this 
refusal  to  nonsuit  was  entirely  justified.      It  was  not  cod- 
tanded  at  all  that  the  driver  of  this  horse  and  wagon  vni 
not  entitled  to  use  any  portion  of  this  street,  doing  so  wi(b 
raasonable  care  and  judgment  with  regard  to  the  cuslomuj 
and   lawful  use   of  the  atreet   by  the   defendant   companf' 
with  its  cars,  and  others  who  were  in  the  uae  of  it.    Tb® 
general   principle  upon   this  subject   has  been  well  estab- 
lished since  the  decision  in  the  case  of  Ifewarfc  Paaaeng^ 
RdUway  Co.  v.  Block,  26  Vroom,  605. 

It  certainly  was  not,  under  these  circumstancea,  with*-' 
the  province  of  the  trial  judge  to  take  from  the  jury  tl»- 
question  whether  the  motorman  was  guilty  of  negligent^ 
in  operating  this  car  along  the  street,  causing  this  acc:^ 
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ienty  and  clearly  it  was  not  his  doty  to  say  to  the  jury 
kbat  the  driver  of  the  horse  and  wagon  was  chargeable 
nritb  such  negligence,  in  the  use  of  the  street,  as  contrib- 
uted to  the  accident  and  injury,  and  thus  the  plaintiff  be 
iebarred  from  any  recovery. 

Before  the  trial  judge  could  so  determine,  the  proof  must 
liave  been  so  convincing  to  him  that  he  could  extract  from 
it  no  other  reasonable  inference  or  conclusion.  If  the 
facts  were  such  as  that  these  questions  remained  in  sub- 
stantial dispute,  then  they  must  be  submitted  to  the  jury. 

If,  from  the  facts  in  evidence,  two  inferences  or  conclu- 
sions can  be  reasonably  deduced,  one  favorable  to  the 
plaintiff  and  the  other  against*  him,  a  question  then  is 
presented  which  'conclusively  calls  for  the  opinion  of  the 
jury.  This  principle  is  alike  applicable  to  the  question  of 
whether  negligence,  as  the  proximate  and  sole  cause  of  the 
injury,  has  been  established  against  the  defendant  or  not. 
Pennsylvania  Railroad  Co.  v.  Matthews,  7  Vroom,  531 ;  Bahr 
V.  Lombard,  Ayres  &  Co.,  24  id.  233;  Railway  Co.  v.  Block, 
mpra ;  Metropolitan  Railroad  Co.  v.  Jackson,  3  App.  Cas. 
193;  BiMe  v.  Camden  &  Atlantic  Railroad  Co.,  26  Vroom, 
615,  627. 

Therefore,  at  the  close  of  the  evidence  of  the  plaintiff,  it 
became  the  duty  of  the  trial  judge  to  refuse  the  motion  to 
nonsuit. 

The  evidence  on  the  part  of  the  defendant  company  was 
not  of  such  a  character  as  to  require  the  trial  judge,  on 
the  whole  case,  to  direct  a  verdict  in  its  favor.  The  evi- 
dence was  calculated  to  contradict  and  refute  the  case 
made  by  the  plaintiff  and  intensify  the  dispute  and  render 
it  more  clearly  a  question  for  the  jury. 

Upon  a  request  for  a  direction  of  a  verdict  in  favor  of 
the  defendant,  the  duty  of  the  trial  court  is  a  plain  one. 
The  proof  must  be  so  clear  that  no  other  reasonable  conclu- 
sion can  be  legitimately  reached,  before  such  a  peremptory 
instruction  can  be  given.     No  error  is  found  in  the  refusal 
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of  the  court  below  to  direct  a  verdict  for  the  defenjui 
MoebtiS  V.  Becker,  17  Vroom,  41;  Railroad  Compm^^. 
S!ulton,  26  id.  342;  Clarh  Thread  Co.  v.  BenneU,  ask,  p. 
404;  Montclair  v.  Dana,  107  U.  S.  162;  Tliomp.  Tt. 
gg  2242,  2250. 

One  of  the  reasons  in  certiorari  is  that  the  trial  jndgj 
erred  in  the  admission  of  evidence.  This  reason  has  not 
been  urged  in  the  argument,  and  an  examination  ruveftli 
no  euch  error. 

The  judgment  of  the  Court  of  Common  Pleas  mustbs 
affirmed. 


Note.— See  note  to  aiWv.  Ojden  City  St.  Ry.  Co.,  pott. 
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Fbanoisco  Buttelli  v.  Jersrt  City,  Hobokkn  and  Rnra- 

ERFORD  ElEC-TKIC  RaILWAY  CoMP.\S Y, 

Neie  Jerney  Supr-me  Cvurt,  November  9,  3396. 

Elkctric  arnKET  rau-way— Injuhy  to  traykleil 

(Head-note  by  the  tsourt): 

Street  railway  comi>aniea  hare  no  superior  or  predominant  right  to  tin 
use  of  the  higtiwayii  in  whioli  their  cars  run,  over  the  rights  ototbtf 
persons  passing  on  foot  or  with  vehicles,  except  that,  because  of  the  Ifr 
ability  of  their  cars  to  deviate  from  their  tratik,  other  pasHeis  raottgiw 
tbem  the  rij^ht  to  yaas  when  occnsion  requires. 
■IT  a  inotorniaii  running  a.  trolley  car  on  a  highway  in  the  day  time  \» 
ceivea  a  person  pussing  alon^'  on  foot  upon  or  cloHeJy  beside  tli»tn^ 
and  apparently  heedless  of  signals,  and  the  motonuan  can  amal  ibi 
Bkovement  of  the  cur  before  strikiag  the  man,  his  failure  to  dosoiitfi- 
dence  of  negliKunce  which  must  be  submitted  to  the  jury. 

QBMtioBs  of  nagligeoue  of  electric  street  railway  company  and  ocaititt» 

tory  negligence  of  traveler  held  proper  for  the  jury. 

Appeal   by  defendant   from   judgment   on  verdict  toe 
[4aintiff. 
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WUliam  B.  Qourley,  for  the  rule. 

Warren  Dixon,  opposed. 

Maqis,  J. :  The  case  shows  that  the  plaintiff  sought  to 
recover  damages  in  this  action  for  an  injury  received  by 
him  as  the  result  of  a  collision  with  a  trolley  car  operated 
by  defendant.  A  verdict  having  been  obtained  in  favor  of 
^laintiffy  this  rule  was  allowed.  The  argument  in  support 
>f  the  rule  is  mainly  put  upon  the  ground  that,  if  credence 
Bras  given  by  the  jury  to  the  testimony  of  the  plaintiff  in 
respect  to  the  circumstances  under  which  he  was  struck 
>7  the  car  (and  such  credence  was  necessary  before  their 
rerdict  could  have  been  reached),  the  verdict  was  erron- 
M>BS,  because  such  evidence  conclusively  established  the 
negligence  of  plaintiff  contributing  directly  to  his  injury. 
The  evidence  on  behalf  of  plaintiff,  if  believed,  established 
Ae  following  facts,  viz. :  That  plaintiff  had  a  proper  occa- 
sion to  travel  along  a  public  road  in  Hudson  county  upon 
irhich  defendant's  cars  ran;  that  plaintiff's  business  lay 
ipon  the  right  hand  side  of  the  road  in  the  direction  in 
irhich  he  was  going;  that  there  was  no  sidewalk  or  path 
m  that  side  of  the  road,  but  a  ditch  of  considerable  width ; 
;hat  the  track  of  defendant  on  which  its  cars  ran  in  the 
iirection  plaintiff  was  traveling  was  about  two  feet  from 
ihe  edge  of  the  ditch;  that  plaintiff,  who  was  a  little  deaf, 
Rralked  either  upon  the  track  or  on  the  space  between  it 
ind  the  ditch,  and  while  so  walking,  in  broad  daylight, 
md  1^ without  any  warning  which  he  heard,  was  struck  by 
3ne  of  defendant's  cars,  and  received  the  injury  for  which 
be  sought  to  recover.  There  was  contradictory  evidence 
u  to  the  circumstances,  but  it  had  no  such  preponderating 
weight  as  to  render  a  verdict  finding  that  the  circumstances 
vere  as  above  detailed  unsustainable.  The  contention  is 
tbaty  if  plaintiff  received  his  injury  under  these  circum- 
itances,  he  contributed  thereto  by  bis  own  negligence.  In 
ny  judgment,  this  contention  is  based  upon  a  misconcep 


612  AMERICAN  ELECTRICAL  CASES.      [vol.  6 

* 

Buttelli  V.  Railway  Co. 

- 

tion  of  the  rights  of  the  defendant  and  of  the  duties  of  the 
plaintiff  in  respect  thereto.     It  seems  to  be  necessary  to 
continually  reiterate  in  this  class  of  cases  the  well  settled 
doctrine    that    street    railway  companies    have    not  any 
superior  and  predominant  right  to  the  use  of  the  streets  in 
which  they  run,  except  in  one  respect;  because  their  cars 
cannot  deviate  from  their  tracks,  they  have  the  right  of 
way  when  they  require  it;  and  other  passers  on  the  high- 
way,   whether  in  vehicles  or  on  foot,  must  give  way  to 
them.     In  other  respects  the  rights  of  street  railway  com- 
panies in  using  highways  with  their  cars  are  precisely  like 
the  rights  of  others  who  use  the  highways  with  other 
vehicles.     As  the  highway  is  laid  out  for  passage,  each 
passer,  whether  in  vehicles  or  on  foot,  has  a  right  of  pass- 
age,    subject   only    to  the    condition    that  he    does  not 
unnecessarily  and  improperly  interfere  with  such  use  by 
others  as  they  are  entitled  to.     The  foot  passenger  on  a 
highway  has,  doubtless,  the  right  to  use  any  part  thereof. 
Whether  his  use  is  one  which  a  prudent  man  would  make 
must  depend  upon  circumstances.    When  a  certain  portion 
of  the  highway  is  paved  as  a  sidewalk,  or  otherwise  set 
apart  as  a  path  for  foot  passengers,  it  may  not  be  prudent 
to  walk  in  the  roadway  set  apart  for  vehicles.      Where 
there  is  no  part  of  the  highway  set  apart  for  foot  pas- 
sengers, his  right  of  passage  permits  him  to  use  any  part 
of  the  highway,  subject  only  to  the  right  of  others  therein. 
The  peculiar  right  of  street  railways  to  require  others 
passing  on  the  highway  to  leave  their  tracks  free  for  their 
cars  to  pass  upon  proper  occasions  obviously  imposes  on 
others  the  duty  to  leave  such  tracks  free  for  passage  upon 
observing  or  being  informed  that  such  passage  is  required. 
It  plainly  results  that  where,  as  in  this  case,  there  was  no 
sidewalk  or  side  path  prepared  for  foot  passengers,  plaint- 
iff had  a  right  to  walk  upon  any  part  of  the  highway. 
Whether  it  was  prudent  for  him  to  walk  upon  a  street 
railway,  or  in  immediate  proximity  thereto,  was  a  ques- 
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lion  for  Ihe  jury  under  the  circumstances.  He  was  a  little 
deaf,  and  the  track  upon  or  near  to  which  he  chose  to 
walk  was  that  upon  which  defendant's  cars  ran  in  the 
direction  he  was  going.  This  question  must  be  considered 
with  reference  to  the  right  of  defendant.  It  had  not  the 
right  to  exclude  him  from  its  track  within  the  public  high- 
way, but  only  the  right  to  require  him  to  remove  from  the 
track  when  he  observed,  or  was  notified,  that  one  of  its 
cars  required  to  use  the  track.  The  question,  then,  is 
whether  plaintiff,  being  a  little  deaf,  acted  negligently  in 
walking  along  or  near  to  the  track.  Whatever  may  be 
the  rule  in  highways  when  a  roadway  for  vehicles  is  set 
apart,  the  question  must  be  settled  with  reference  to  the 
highway  disclosed  by  the  evidence  as  one  in  which  vehicles 
and  foot  passengers  must  use  the  same  portions  of  it. 
Since  the  duty  he  owed  to  the  company  was  only  to 
remove  from  the  track  when  he  perceived,  or  was  notified, 
that  such  removal  was  necessary  to  the  passage  of  a  car, 
it  is  obvious  that  his  act  was  not  necessarily  a  breach  of 
that  duty,  for  he  might  assume  that  he  would  receive 
notice  if  his  removal  was  necessary.  The  circumstance 
that  he  was  deaf  might  make  it  more  difficult  for  defend- 
ant to  give  him  notice,  but  a  deaf  man  is  not  debarred 
from  the  use  of  public  highways,  although  he  is  held  to 
such  degree  of  care  as  a  prudent  man  with  his  disability 
would  take.  Whether  plaintiff  took  such  care  was  plainly 
a  question  for  the  jury.  Upon  this  ground  there  is  no 
reason  for  disturbing  this  verdict.  Whether,  under  the 
circumstances,  plaintiff  exercised  proper  prudence  in  walk- 
ing where  he  did,  and  proper  care  in  respect  to  the  car  of 
defendant,  were  questions  for  the  jury,  and  we  cannot  say 
ihey  were  wrongly  decided. 

It  is  insisted,  further,  that  upon  the  whole  evidence  the 
jufy  ought  to  have  found  defendant  free  from  blame  for 
plaintiff's  injury.     But,  as  has  been  stated,  the  jury  might 
VOL.  rv — 33. 
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have  found  the  circumstances  to  have  been  those  before 
stated,  and  upon  those  circumstances  have  judged  it 
possible  to  acquit  the  motorman  of  defendant  of  gross 
negligence.  For  if  he  deliberately,  in  broad  daylight, 
with  full  opportunity  to  perceive  that  plaintiff  did  not 
heed  any  signals  of  the  gong,  if  it  was  rung,  or  any  notice 
derived  from  the  rumbling  of  the  car,  ran  plaintiff  down, 
and  did  him  the  injury  complained  of,  it  cannot  be  con- 
tended that  such  conduct  was  not  negligent. 

None  of  the  other  reasons  assigned  seem  to  have  force, 
and  the  rule  to  show  cause  must  be  discharged. 


Note.— See  note  to  HaU  v.  Ogden  City  St.  By,  Co.  ^  post. 


Consolidated  Traction  Company  v.  Charles  Lambertson. 

New  Jersey  Supreme  Court,  November  9, 1896, 

Elkctric  street  railway — Injxjry  to  traveler. 

(Head-note  by  the  court): 
When  one  attempts  to  cross  a  street  railway  track,  in  view  of  a  trolley  car 
about  dOO  feet  away  and  coming  in  his  direction  at  great  speed,  it  is  a 
question  for  the  jury  whether  his  act  in  attempting  to  cross  under  such 
circwnstances  was  prudent  or  not,  for  he  has  a  right  to  assume  that  the 
oar  is  furnished  with  appliances  to  reduce  speed  and  to  stop,  and  with  a 
motorman  to  make  use  of  such  appliances,  and  that  the  car  will  not  con- 
tinue to  be  run  in  violation  of  the  law  which  limits  the  speed  of  vehicles 
using  public  streets  to  that  which  is  compatible  with  the  safe  use  thereof 
by  other  vehicles,  and  he  is  not  bound  to  refrain  from  crossing  tor  fear 
that  the  motorman  will  not  make  use  of  the  appliances  provided  to  re- 
duce speed. 

Appeal  by  defendant  from  judgment  of  Circuit  Court, 
Sssez  county,  in  an  action  brought  to  recover  damages  for 
injuries  caused  by  collision  of  a  trolley  with  a  wagon,  in 
the  city  of  Newark. 
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D€p\u  &  Parker,  for  plaintiff  in  error. 

Samuel  Kalisch,  for  defendant  in  error. 

Magie,  J. :  It  is  first  argued  that  error  appears  in  the 
refusal  of  the  trial  judge  to  nonsuit  the  plaintiff  below. 
The  claim  is  that,  upon  the  evidence  given  by  Lambertson, 
he  was  so  clearly  guilty  of  negligence  contributing  to  his 
injury  that  the  case  should  have  been  taken  from  the  jury. 
Lambertson 's  narration  of  the  occurrence  may  be  sum- 
marized thus:  He  was  driving  in  a  public  street,  on  which 
the  trolley  cars  of  the  traction  company  ran,  and  turned 
bis  horse  to  cross  one  of  the  company's  tracks,  although 
he  saw  a  car  coming  towards  him,  ''as  fast  as  it  could,'' 
upon  that  track;  the  car  being,  when  he  started  to  cross, 
about  300  feet  away.  Although  he  had  but  a  short  distance 
to  traverse,  and  his  horse  was  going  on  a  ** little  trot"  the 
car  struck  his  wagon  between  the  front  and  hind  wheels. 
The  contention  is  that  Lambertson,  before  attempting  to 
cross  the  track,  must  have  seen  that  the  car  was  being 
driven  recklessly,  and  at  an  excessive  and  illegal  rate  of 
speed,  and  that  it  was  as  imprudent  to  attempt  to  cross  in 
front  of  it  as  it  would  have  been  to  attempt  to  cross  in  front 
of  a  team  of  runaway  horses.  But  the  comparison  is 
inapt,  and  it  is  plain  that,  if  the  jury  believed  Lambert- 
son's  story  of  the  occurrence,  there  was  a  question  for 
them  in  respect  to  his  prudence  or  imprudence  in  crossing 
the  track.  The  rights  of  Lambertson  and  the  traction 
company  to  use  the  street  for  the  passage  of  their  respect- 
ive vehicles  were  exactly  the  same,  with  a  single  excep- 
tion. Because  the  cars  of  the  company  cannot  deviate 
from  the  tracks,  other  vehicles  must  give  way  to  them 
when  there  is  occasion  for  them  to  pass.  But  neither 
Lambertson  nor  the  company  could  drive  their  vehicles  at 
a  rate  of  speed  incompatible  with  the  safe  and  customary 
use  of  it  by  other  vehicles  or  by  foot  passengers.  Whether 
or  not  it  must  necessarily  be  inferred,  from  Lambertson's 
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statement  that  the  car  was  moving  '"as  fast  as  it  could," 
that  he  must  have  known  it  was  being  run  in  an  illegal 
manner,  may,  perhaps,  be  doubted.  But,  assuming  such 
an  inference  must  be  drawn,  it  does  not  necessarilj  follow 
that  be  should  have  concluded  that  the  car  would  eon tinae 
to  be  driven  in  the  same  way.  He  who  puts  himself  in 
the  way  of  runaway  horses  who  have  escaped  from  the 
driver's  control  must  know  that  he  is  taking  a  risk.  But 
a  jury  may  well  say  that  he  who  crosses  in  front  of  a 
trolley  car,  provided  with  a  motorman,  may  assume  that 
he  is  furnished  with,  the  means  of  stopping  or  reducing 
speed.  Then  there  was  a  question  for  the  jury,  in  this 
case,  whether  a  prudent  man,  upon  such  an  assumption, 
might  not  judge  it  safe  to  cross  in  front  of  a  trolley  car 
300  feet  away,  although  coming  at  great  and  illegal  rate 
of  speed.  Upon  the  assumption  of  the  existence  of  means 
to  reduce  speed  and  to  stop,  and  of  a  servant  employed  to 
make  use  of  such  means,  it  would  be  absurd  to  say  that 
one  was  bound  to  refrain  from  crossing  for  fear  the  servant 
would  not  make  use  of  the  means. 


Note.— See  note  to  HaU  v.  Ogclen  City  St.  Ry,  Co,,  post. 


The  Consolidated  Traction  Company,  plaintiff  in  error, 
v.  Virginia  A.  Scott,  Administratrix,  Ac,  defendant 
in  error. 

New  Jersey  Court  of  Errors  and  Appeals,  June  IS,  189$, 

(68  N.  J.  L.  682.) 
EXiBcrrRio  street  r^lilway— In  jury  to  traveler. 

(Hoad-note  by  the  court): 
A  street  railway  company  propelling  its  cars  by  electricity  along  the  pub- 
Ho  rtreets  of  a  ciky,  owes  a  duty  to  the  pabHc  which  requires  it  to  so 
BBguiate  the  moyemeate  of  its  cars  at  the  intersection  of  such  streets. 
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when  Teoeiving  or  discharging  passengers  from  a  standing  car,  as  not  to 
imneoeaBarily  expose  pedestrians  to  the  danger  of  collision  with  a  pass- 
ing oar  on  the  opposite  track. 

The  role  requiring  one  to  look  and  listen  before  crossing  a  steam  railway, 
in  order  to  be  in  the  exercise  of  due  care,  does  not  apply  with  equal 
force  to  one  crossing  the  track  of  a  street  railway  in  a  city  street  where 
the  company  and  the  public  stand  on  an  equal  footing  in  the  use  of  the 
highway. 

Oases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Dobert 
▼.  Troy  City  Ry.  Co.,  vol.  6,  p.  ;  Newark  Pass,  By.  Co,  v.  Block,  vol. 
4,  p.  523;  Shea  v.  Si.  Paul  City  By.  Co.,  vol.  4,  p.  481. 

« 

Appeal  by  defendant  from  judgment  of  Supreme  Court. 

The  omitted  portions  of  the  opinion  relate  to  rulings  and 
decisions  upon  questions  as  to  contributory  negligence  of 
infants,  damages,  &c. 

Warren  Dixon,  for  the  plaintiff  in  error. 

AUan  L.  McDermott^  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  Hbndrickson, 
J.:  Virginia  A.  Scott,  the  defendant  in  error,  brought 
suit  in  the  Supreme  Court  against  the  Consolidated  Trac- 
tion Company,  the  plaintiff  in  error,  in  tort,  for  damages 
resulting  from  the  death  of  her  son,  William  Scott,  a  boy 
aged  seven  years  and  eight  months,  caused  by  being  run 
over  by  a  trolley  car  of  the  defendant  below,  in  the  city  of 
Bayonne,  on  the  9th  day  of  October,  1894.  The  suit  was 
brought  by  the  mother  as  administratrix  of  the  son,  for 
the  benefit  of  the  next-of-kin  under  the  statute.  The 
trial  took  place  before  Justice  Lippincott  and  a  jury,  in  the 
Hudson  Circuit,  and  resulted  in  a  verdict  for  the  plaintiff 
below. 

The  matters  for  review  brought  into  this  court  are 
alleged  errors  of  the  trial  judge  upon  exceptions  taken 
below  upon  his  refusing,  at  the  close  of  the  plaintiff's  case, 
to  call  the  plaintiff,  and  order  a  nonsuit ;  and  also  upon  his 
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refusal,  at  the  close  of  the  evidence  on  both  sides,  to  direct 
a  verdict  for  the  defendant  below ;  and  also  upon  excep- 
tions taken  to  the  judge's  refusal  to  charge  as  requested 
and  to  portions  of  the  charge  as  delivered. 

The  facts  of  the  case  as  developed  by  the  evidence  of 
the  plaintiff  below,  briefly  stated,  were  that  plaintiff's  son 
William,  in  company  with  his  brother  Horace,  aged  nine 
years,  were  returning  home  from  a  store  to  which  they  had 
been  sent,  and,  in  so  doing,  were  passing  along  the  north 
(Side  of  Center  street,  in  said  city,  in  a  westerly  direction, 
and  were  about  to  cross  Avenue  C,  along  which  the  defend- 
ant was  engaged  in  running  an  electric  street  railway  with 
double  tracks,  running  from  Jersey  City  to  Bergen  Point 
The  general  course  of  the  railway  was  from  north  to  south. 
As  the  boys  neared  the  northerly  crossing  of  Center  street 
over  Avenue  C,  a  closed  car,  on  its  way  to  Jersey  City, 
approached  on  the  north  bound  track  and  stopped  two  or 
three  feet  north  of  the  crossing  for  the  purpose  of  receiv- 
ing  and  discharging  passengers.  While  the  car  was  so 
standing  there,  receiving  passengers,  the  boys,  with  one 
other  pedestrian,  Mr.  McFale,  had  reached  the  crossing  in 
the  rear  of  the  standing  car.  Mr.  McFale  and  the  larger 
boy  stopped,  but  the  smaller  boy,  who  was  one  or  two  feet 
back  of  them,  walked  on  to  the  south  bound  track,  where 
he  was  struck  by  a  car  from  Jersey  City  and  killed.  Just 
before  the  car  struck  him,  he  was  seen  to  make  a  sort  of 
spring  as  if  to  get  out  of  the  way,  but  it  was  too  late.  The 
standing  car  obstructed  the  vision  of  those  behind  it  from 
seeing  an  approaching  car  on  the  south  bound  track.  The 
south  bound  car  was  traveling  at  the  rate  of  six  miles  per 
hour,  and  had  passed  the  rear  of  the  standing  car  seven  or 
eight  feet  before  it  struck  the  boy.  The  motorman  at  once 
reversed  the  car,  which  continued  its  motion  to  the  south 
side  of  Center  street,  some  thirty  or  forty  feet,  before  it  was 
brought  to  a  standstill.  The  witnesses  hoard  no  sound  of 
bell  or  gong  from  the  approaching  car,  and  there  was  no 
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evidence  that  the  boy  knew  a  car  was  approaching  when 
he  started  to  pass  over  from  behind  the  standing  car.  The 
boy  was  familiar  with  the  passing  of  cars  to  and  fro  on 
Avenue  C,  and  had  often  passed  over  this  crossing.  While 
these  may  not  be  all  of  the  facts  shown,  I  think  they  are 
sufficient  upon  which  to  fairly  consider  the  legality  of  the 
judges'  rulings  at  the  trial.  Upon  the  facts  proved,  the 
defendant  moved  that  the  plaintiff  be  nonsuited  on  the 
ground  that  no  negligence  had  been  shown  on  the  part 
of  the  defendant,  and  that  contributory  negligence  had 
been  proved  on  the  part  of  the  plaintiff's  intestate. 
This  motion  the  judge  refused,  and  his  refusal  is  now  as- 
signed for  error. 

Can  it  be  said,  as  a  matter  of  law,  that,  upon  the  facts 
stated,  there  was  no  duty  laid  upon  the  defendant  at  this 
public  crossing  to  so  regulate  the  action  of  its  cars,  as  to 
rate  of  speed,  the  giving  of  signals,  or  otherwise,  that 
pedestrians  should  be  protected  from  unnecessary  exposure 
to  danger  from  collision  with  its  passing  cars?  The 
counsel  for  the  plaintiff  in  error,  in  his  argument, 
admitted  that  the  company  might  owe  such  a  duty  to  a 
passenger  who  alighted  from  the  north  bound  car,  and  had 
passed  behind  it  in  making  bis  exit,  by  reason  of  its  con- 
tractual relations  with  the  passenger. 

Indeed,  it  has  been  held  that  in  an  action  for  injuries  to 
plaintiff's  intestate  while  crossing  defendant's  car  track, 
negligence  and  contributory  negligence  are  questions  for 
the  jury,  where  it  appears  that  the  intestate,  on  alighting 
from  one  of  the  defendant's  cars,  passed  behind  it  and 
attempted  to  cross  the  other  track  when  he  was  struck  by 
an  approaching  car,  which  was  running  at  its  ordinary 
speed,  and  there  is  no  evidence  that  any  singal  or  warning 
of  its  approach  was  given.  Dobert  v.  Troy  City  My. 
Co.,  36  Suppt.  115. 

In  another  case  an  instruction  that  the  care  required  of 
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a  Street  car  company  to  persons  upon  its  tracks  is  not  that 
high  degree  of  care  which  it  is  required  to  exercise  towards 
passengers,  was  held  to  be  incorrect  when  applied  to  a 
company  running  electric  cars  on  city  streets.  Dallas 
Rapid  Transit  Railway  Co.  v.  Dunlap,  26  S.  W.  Rep.  877. 

It  is  well  settled  that  at  crossings  street  cars  and  pedes- 
trians have  equal  rights  to  the  use  of  the  streets,  and  it 
has  been  held  in  tiiat  connection  that  what  is  proper 
care  and  precaution  on  the  part  of  those  in  charge  of 
cars,  to  prevent  accidents,  is  a  question  of  fact  in  each 
case.  Schulman  v.  Houston,  W.  8.  &  P.  F.  Ry.  Co.,  36 
N.  Y.  Suppt.  439. 

That  such  a  duty  towards  pedestrians  who  are  thus 
passing  along  the  crossing  of  a  public  street  traversed  by  a 
street  car  company  becomes  chargeable  to  the  latter  is 
emphasized  by  the  fact  that  such  crossings  are  necessarily 
and  legally  frequented  by  not  only  the  adults  but  by  the 
children  of  a  town  attended  or  unattended  by  older  people, 
and  that  such  duty  becomes  more  or  less  exacting,  accord- 
ing to  the  circumstances  of  each  case. 

The  facts  in  the  present  case,  to  say  the  least,  fairly 
raised  a  question  for  the  jury,  whether  the  defendant  was 
in  the  exercise  of  due  and  reasonable  caution  when  it 
permitted  its  south  bound  car  to  pass  the  standing  car 
at  that  public  crossing  and  at  such  a  rate  of  speed  under 
the  circumstances.  In  forming  a  judgment  upon  that 
question,  there  were  subsidiary  questions,  equally  call- 
ing for  consideration  and  judgment,  such  as — was  it 
the  duty  of  the  motorman,  in  the  exorcise  of  due  and 
proper  care,  as  he  approached  the  standing  car  which 
would  obstruct  his  view  of  passengers  or  pedestrians  who 
might  be  waiting  to  pass,  to  sound  his  bell  or  gong  as  a 
warning;  and  did  he  so  sound  his  bell  or  gong;  and  should 
he  have  had  his  car  under  control  at  this  crossing;  and 
did  he  have  it  under  such  control  when  approach ng  the 
standing  car?    These  facts  and  the  inferences  to  be  fairly 
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drawn  from  them,  under  the  principle  before  alluded  to, 
it  seems  to  me,  clearly,  were  matters  for  the  jury  exclu- 
sively, and  that  the  trial  judge  was  right  in  so  submitting 
them  and  refusing  to  nonsuit. 

Another  assignment  of  error  is  based  on  the  exception  to 
the  refusal  of  the  judge  to  charge  that,  "'if  plaintiff's 
intestate  entered  upon  the  south  bound  track,  without 
first  looking  for  an  approaching  car,  the  plaintiff  cannot 
recover."  While  not  charging  this  request  in  terms,  the 
judge  charged  that  if  the  boy  himself  was  guilty  of  negli- 
gence or  the  want  of  reasonable  care,  which  contributed 
in  any  degree  to  that  result,  there  could  be  no  recovery, 
and  further,  that  ''the  rule  is  that,  in  crossing  a  street  in 
which  these  cars  are  running,  the  pedestrian  must  exer- 
cise reasonable  care  to  avoid  injury  to  himself.  He  has 
no  right  to  shut  his  eyes  and  walk  across.  He  must  use 
his  senses,  his  eyes,  his  ears,  and  he  must  do  that  which 
reasonable,  ordinary  care  requires  of  him;  and  it  is  a 
question  for  the  jury  to  determine  whether  this  boy  was 
negligent  there."  He  further  charged  that  ''being  a  boy 
of  tender  years,  he  is  held  only  to  that  degree  of  reasonable 
care  and  caution  which  his  age  and  capacity  permit  him 
to  use  and  exercise. "  Further  on,  the  judge  charged  that, 
if  the  boy  "saw  the  car  coming  he  was  bound  to  use  his 
eyes,  to  look  to  see  that  there  was  danger  there  and  he 
could  not  go  in  front  of  it;  and  if  he  did,  and  accident  and 
injury  resulted  to  bira,  although  the  mofcorman  may  have 
been  negligent,  the  defendant  is  held  not  liable  in  this 
accident." 

It  may  be  said  with  reference  to  this  request  to  charge, 
that  the  proposition  that  one  to  be  in  the  exercise  oj  due 
care  must  look  and  listen  before  crossing  a  steam  railway, 
is  well  established,  but  this  duty  does  not  apply  with  equal 
force  to  one  in  crossing  the  tracks  of  a  street  railway. 
Newark  Passenger  Railway  Co.  \.  Block,  55  N.  J.  L. 
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605;  Lyman  v.  Union  Railway  Co.,  114  Mass.  83;  SheaT. 
St.  Paia  CUy  BaUway  Co.,  60  Minn.  395;  Moebfw  t. 
Hermann,  108  N.  Y.  354. 

In  the  case  of  Shea  v.  St.  Paul  City  Railway  Go,  9  wupra, 
it  was  held  that  the  failure  to  look  up  and  down  a  street 
railroad  upon  a  public  street,  before  attempting  to  cross, 
is  not,  as  a  matter  of  law,  negligence,  as  in  case  of  cross- 
ing the  ordinary  steam  railroad.  And  in  Moelms  v.  Her- 
mann, supra,  the  New  York  Court  of  Appeals  held  the 
same  doctrine.  It  is  a  matter  of  common  knowledge  that 
the  double  tracks  of  street  railways  lie  close  to  each  other, 
and  that,  after  emerging  from  behind  the  standing  car, 
the  plaintiff's  intestate  could  have  had  but  a  step  or  two  to 
take  to  reach  the  opposite  track  in  front  of  the  approach- 
ing car.  And  even  if  the  boy  had  looked  as  soon  as  he 
passed  this  standing  car,  it  is  a  question  whether  he  could 
have  saved  himself  from  the  impending  danger.  It  may 
be  that,  without  looking,  the  approaching  car  was  within 
the  range  of  the  boy's  vision,  and  that  the  spring  he  made 
in  front  of  the  car  was  under  a  sense  of  sudden  terror 
that  increased  the  hazard  of  his  death.  But  it  must  be 
remembered  that  if  a  person  placed  by  the  negligence  of 
another  in  a  position  of  sudden  danger,  and,  under  the 
influence  of  great  terror,  does  an  act  which  may  contrib- 
ute to  his  injury  or  death,  such  contributory  negligence 
is  not  imputable  to  him,  and  will  not  bar  a  recovery. 
Whart.  Neg.  304. 

I  think,  in  view  of  the  authorities  named,  and  con- 
sidering the  extreme  youth  of  the  plaintiff's  intestate, 
that  the  trial  judge  could  not  have  properly  charged  this 
request,  and  thus  held  that,  under  the  circumstances  of 
this  case,  a  failure  of  the  plaintiff's  intestate  to  look  for 
an  approaching  car  before  entering  upon  the  south  bound 
track  would  be  negligence  per  se,  that  should  bar  a 
recovery;  and  I  think  the  judge's  charge  upon  the  subject 
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of  that  request  as  to  the  amount  of  care  and  watchfulness 
required  of  the  plaintiff's  intestate  tinder  such  circum- 
stances was  fully  up  to  the  standard  exacted  by  the  law. 
•         ••••••••• 

The  judgment  below  should  be  affirmed. 


NoiB.— See  note  to  HaU  Y.Ogdm  City  St.  By.  Co.,  post. 


Camdbk,  G.  &.  W.  Ry.  Co.  v.  Cornelius  Preston,  Ad- 
ministrator, &c. 

New  Jenqf  Court  of  Errors  and  Appeals,  Nov.  18, 1896. 

EUBCTTBIO  STBXBT  RAILWAT— Ck>NTRIBUTOBT  NBOLiaENCB  OF  TRAYELKB. 

(Head-note  by  the  court): 
It  is  the  duty  of  a  carriage  driver  not  to  obstruct  the  track  of  a  trolley 


Whether  his  negligence  was  proximately  contributory  to  the  collision 
which  followed  is  for  the  jury  to  determine. 

Facts  stated  in  opinion. 

J.  Willard  Morgan  and  Samuel  H.  Orey,  for  plaintiff  in 
error. 

Robert  S.  Clymer,  for  defendant  in  error. 

Dayton,  J.:  Suit  was  brought  by  Cornelius  Preston, 
administrator  of  Charles  C.  Preston,  to  recover  damages 
for  the  loss  which  the  latter's  widow  and  orphans  sustained 
by  his  death.  A  verdict  was  rendered  for  ^^the  plaintiff 
below,  and  the  case  is  brought  into  this  court  upon  excep- 
tions to  the  charge  of  the  judge  presiding  at  the  trial.  It 
appears  by  the  evidence  that  the  deceased  was  driving  in 
an  open  pony  wagon,  after  dark,  from  Camden  to  Wood- 
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bury,  on  the  line  of  the  electric  railway.  At  a  point  on 
Broadway  near  the  Newton  Creek  bridge,  a  car,  coming 
in  the  same  direction,  collided  with  the  wagon,  threw 
out  tBe  deceased,  and  the  front  wheel  of  the  wagon 
passing  over  him,  caused  his  immediate  death.  The 
defense  to  this  action  was  contributory  negligence  on  the 
part  of  the  deceased ;  that,  with  abundant  warning  of  the 
car's  approach,  he  wilfully  and  illegally  drove,  or  con- 
tinued, upon  the  track  in  such  manner  as  to  make  the 
collision  inevitable.  The  question  of  negligence  is 
eminently  one  of  fact,  for  the  jury  to  determine;  but  the 
plaintiff  in  error  complains  that,  in  submitting  the  case  to 
the  jury,  the  law  applicable  to  the  facts  was  so  erroneously 
stated  as  to  mislead  the  jury  and  prejudice  the  company's 
rights. 

It  is  alleged  that  the  trial  court  erred  in  refusing  to 
charge,  first,  "that  if  the  jury  believe,  from  the  evidence, 
that  the  trolley  motorman  gave  full  and  fair  notice  by 
ringing  the  bell,  it  was  the  duty  of  the  carriage  driver, 
the  decedent,  proceeding  in  the  same  direction,  to  drive 
on  some  other  part  of  the  road,  and  allow  the  trolley  car 
to  pass;  and,  if  he  did  not,  he  was  guilty  of  contributory 
negligence,  and  plaintiff  cannot  recover."  Trolley  com- 
panies, hy  permission  of  the  Legislature,  may,  in  common 
with  all  persons,  lawfully  use  that  part  of  the  highway 
over  which  their  tracks  are  laid.  Every  other  citizen  may 
use  all  parts  of  the  way,  including  the  railway  tracks, 
excepting  use  of  the  rails  for  the  purpose  of  conducting  the 
business  of  transportation  in  competition  with  the  trolley 
companies.  Citizens'  Coach  Co.  v.  Camden  Horse  R,  Co., 
S3  N.  J.  Eq.  267.  An  unreasonable  obstruction  to  the 
passage  of  the  trolley  car,  in  the  conduct  of  its  business, 
like  the  unreasonable  obstruction  to  the  passage  of  any 
other  vehicle  in  pursuit  of  its  legitimate  occupation  along 
the  street,  would  constitute  a  nuisance,  and  subject  the 
offender  to  suit  and  penalty  at  law.     The  electric  car  in 
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question  bad  a  right  to  continue  on  its  course  in  the 
straight  line  to  which  it  was  confined  by  the  railway 
tracks,  provided  that,  in  so  doing,  it  did  not  interfere  with 
the  rights]  of  others.  It  could  not  turn  out  for  other 
vehicles,  but  in  this  case  there  was  no  impediment  to  pre- 
vent the  decedent  from  turning  out  to  let  the  car  pass.  In 
the  exercise  of  their  mutual^rights,  it  was  incumbent  upon 
the  driver  of  the  carriage,  upon  notice  of  the  approach  of 
the  electric  car,  to  make  way  for  the  latter.  It  was  his 
duty  to  do  so.  Wilful  and  unnecessary  obstruction  of  the 
car's  progress  at  its  usual  and  lawful  speed  could  have 
been  punished  by  legal  process.  The  Legislature,  how- 
ever, did  not  clothe  the  railway  company  with  power  by 
violence  to  enforce  the  law  for  its  benefit,  or  to  punish  the 
violation  of  a  public  right.  It  could  not  take  the  law  into 
its  own  hands,  and  by  violent  means  force  the  obstructing 
vehicle  from  its  way.  In  doing  so  it  would  clearly  become 
a  wrongdoer.    Pateraon  Ry.  Co.  v.  Lanning^  18  N.  J.  Law 

J.  245 ;  No.  Hudson  Co.  Ry.  Co.  v.  hley,  49  N.  J.  Law,  468. 
In  refusing  to  charge  that  such  neglect  of  duty  was,  in 
this  case,  of  itself,  contributory  negligence  on  the  part  of 
decedent,  as  was  requested  in  the  language  embraced  in 
the  third  exception,   there  was  no  error,   because  it  does 
not  follow  necessarily  that  such  neglect  of  duty  was  so 
proximately  contributory  to  the  collision  as  to  relieve  the 
company  from  responsibility.     Neglect  of  a  legal  duty  on 
plaintiff's  part  is  not  a    good  defense  to  an  action  for 
damages,   unless  it  was  proximately  contributory  to  the 
injury.     The  question  left  to  the  jury  was  whether  the 
defendant,  under  the  circumstances,  exercised  reasonable 
care  to  avoid  the  accident.     If  the  motorman  knew  that 
decedent's  wagon  was  on  the  track,   so  that  a  collision 
with  it  was  necessary,  or  even  probable,   should  the  car 
advance,  it  was  his  wilful  and  wrongful  act  which  caused 
the  accident.     If  the  agent  of  defendant,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  collision,  notwith- 
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Standing  decedents'  negligence,  he  was  bound  to  do  so; 
and  the  company  is  responsible  for  any  damages  that 
resulted  from  failure  in  that  respect.  Raisin  y.  Miiehettf 
9  Car.  &  P.  613;  Bridge  v.  Railway  Co.,  3  Mees.  A  W.  244; 
Davies  v.  Mann,  10  Mees.  &  W.  546 ;  SteeU  v.  Burhhardi, 
104  Mass.  59.  In  all  cases  where  the  defendant's  negli- 
gence was  so  gross  as  to  imply  a  disregard  of  consequences, 
or  a  willingness  to  inflict  the  injury,  the  plaintiff  may 
recover,  even  though  he  was  a  trespasser,  or  did  not  use 
ordinary  care.  Lafayette  &  Indianapolis  Railroad  Co.  v. 
Adams,  26  Ind.  76.  If  the  cause  proximately  contributed 
to  the  result,  there  can  be  no  recovery;  but,  if  it  was 
only  a  remote  cause  or  condition  of  the  injury,  a  recovery 
can  be  had.  If  the  motorman,  before  the  collision,  knew 
that  decedent  was  on  the  track,  although  there  unlawfuUy 
and  negligently,  in  pushing  his  car  ahead  without  reason- 
able care  to  prevent  collision,  he  would  be  guilty  of  an  act 
of  carelessness,  independent  of  the  previous  negligence  of 
the  plaintiff.  Whether,  in  the  concurrent  actions  of  the 
plaintiff  and  defendant's  agent  at  the  time  of  the  accident, 
any  negligence  contributory  to  the  result  could  be  imputed 
to  the  decedent,  was  a  question  of  fact  properly  left  to  the 
jury  to  determine. 

The  defendant  further  requested  the  court  to  charge 
''that  if  the  jury  believe,  from  the  evidence,  that  plaintiff's 
decedent  was  driving  at  the  time  of  the  accident,  and  was 
intoxicated,  and  for  this  reason  did  not  observe  the  ringing 
of  the  bell,  or  the  noise  of  the  trolley,  or  light  of  the  same, 
h3  was  guilty  of  contributory  negligence,  and  plaintiff 
cannot  recover."  The  response  to  this  request  was  sub- 
stantially a  compliance  with  it.  It  was,  in  terms,  suffi- 
ciently favorable  to  the  defendant,  and  the  exception 
cannot  be  sustained. 

The  fourth  exception,  being  to  the  refusal  of  the  court 
to  charge  that  there  was  no  proof  that  the  motorman  went 
on  for  the  purpose  of  pushing  the  carriage  off  the  track, 
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and  80  struck  the  carriage,  must  be  overruled.  The 
court  properly  said  it  considered  there  was  sufficient  evi- 
dence for  that  to  be  one  of  the  propositions  for  the  jury  to 
consider.  The  motorman  knew  that  decedent  had  been 
driving  on  the  track  before  him,  and  had  failed  to  turn  off 
when  the  bell  was  rung.  He  expected  to  have  trouble,  as 
was  stated  by  the  conductor  of  the  car.  It  was  his  duty 
to  have  avoided  the  accident  by  exercising  all  reasonable 
care  in  the  circusmtances  apparent  to  him.  That  it  was 
the  duty  of  the  deceased  to  clear  the  track  did  not  justify 
the  driver  of  the  car  in  abating  one  jot  of  his  vigilance  and 
eare.  The  refusal  of  the  judge  to  charge  the  jury  that  it 
was  the  legal  duty  of  the  plaintiff's  intestate  to  get  off  the 
Irack^  and  that  failure  to  perform  such  duty  was  of  itself 
such  contributory  negligence  as  precluded  the  plaintiff 
from  recovering  damages,  was  not  such  an  inaccurate 
statement  of  the  law  as  to  prejudice  the  case  of  the  defend- 
ant.    Judgment  should  be  affirmed. 

Mora.— 3ee  note  to  HoUy.  Ogden  City  St.  By.  Co.,  pott. 


Philip  Zimmermait,  as  Administrator,  <fcc.,  of  Lawrence 
Zimmerman,  Deceased,  Appellant,  v.  The  Union  Rail- 
way Company  op  New  York  City,  Respondent. 

Nma  York  Supreme  Courts  Appellate  Division^  Second  Department,  April, 

1896. 

(8  App.  Div.  219.) 

WU&JtnC  8TBBBT  BAILWAY^DUTY  TO  TRiLVELBB--CONTRIBUTOBY  KBGU- 

0£NCE. 

Ib  an  action  for  damages  for  injuries  caused  hj  collision  with  a  trolley  car, 
ii  appeared  that  the  car  was  about  one  hundred  and  fifty  yards  from  the 
cnaiina  whan  the  wagon  in  which  the  person  injured  was  riding  reached 
ttie  tvBOk;  that  the  driyer  wa^ttempting  to  cross  the  track,  with  his 
Wime  at  a  walk,  when  the  ca  Atruek  the  wagon. 
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Hdd,  that  a  non-suit  was  impn^)erly  granted;  that  the  railway  campnj 
had  no  paramount  right  of  way;  and  that  the  wagon  being  prior  in  timi 
at  the  Grossing  was  prior  in  right.  That  the  questions  of  negUgenoo 
and  contributory  negligence  should  have  been  submitted  to  the  joiy. 

Appeal  by  plaintiff  from  judgment  of  Supreme  Coort^ 
Westchester  county,  upon  the  dismissal  of  the  complaint 
in  an  action  for  damages  for  death  of  plaintiff's  intestate. 

Ralph  Hickox,  for  appellant. 

WiUiam  N.  Cohen  and  F.  H.  QerrodeUe^   for  respondent. 

CuLLEN,  J. :  The  evidence  on  the  trial  tended  to  show 
that  the  plaintiff's  intestate  was  riding  in  a  wagon  with 
three  other  men,  on  the  Southern  boulevard,  across  Boston 
avenue,  upon  which  latter  street  the  defendant  operated  a 
trolley  railroad.  The  wagon  was  driven  by  one  Madden, 
and  the  deceased  was  riding  in  it  as  Madden's  guest. 
When  the  wagon  reached  the  railroad  the  trolley  car  was 
approaching  the  crossing,  being  then  at  a  distance  of  some 
150  yards  from  it.  Madden  slowed  his  horse  to  a  walk 
and  proceeded  across  the  tracks.  Before  he  had  cleared 
the  tracks  the  trolley  car  struck  the  hind  wheel  of  the 
wagon  and  overturned  it.  The  deceased  was  thrown  out 
and  killed. 

We  think  that  these  facts  presented  a  proper  case  to  be 
submitted  to  the  jury  to  pass  upon.  The  wagon  was  being 
driven  across  the  railroad,  not  within  its  tracks.  The 
defendant's  car  had  no  paramount  right  of  way  at  the 
crossing.  O'Neil  v.  Dry  Dock,  etc,  R.  R.  Co.,  129  N.  Y. 
125.  The  distance  from  the  car  to  the  crossing,  at  the  time 
Madden  sought  to  cross,  was  such  as  to  enable  the  wagon 
to  pass  safely  if  the  defendant's  car  had  been  properly 
manage^,  and  this  Madden  and  the  deceased  had  a  right 
to  expect.  The  wagon  was  prior  in  time  at  the  crossing 
and,  therefore,  prior  in  right.  The  driver  was  not  bound 
to  get  out  of  the  way  of  the  car,  nor  can  it  be  said  to  be 
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negligence  on  his  part  that  he  proceeded  to  cross  at  a  walk. 
There  are  doubtless  some  improbabilities  in  the  testimony 
pren  by  plaintiff's  witnesses.  These  were  for  the  con- 
sideration of  the  jury;  they  were  not  such  or  so  gross  that 
the  court  could  say,  as  a  matter  of  law,  that  the  truth  of 
Ihe  narrative  was  impossible.  On  the  facts  testified  to, 
the  case  falls  within  that  of  Buhrens  v.  Dry  Dock,  etc.  R.  R. 
Co,,  53  Hun,  571,  and  the  question  of  contributory  negli- 
gence was  for  the  jury. 

The  judgment  appealed  from  should  be  reversed  and  a 
&ew  trial  ordered,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


NoTB.— See  note  to  HaU  v.  Ogden  City  St.  Ry*  Co.,  post. 


Joseph  Albert,  as  Administrator,  etc.,  of  Loretta 
Albert,  Deceased,  Respondent,  v.  The  Albany  Rail- 
Way,  Appellant. 

^^York^  Supreme  Court,  Appellate  Division,   Third  Dept,May,  1896. 

ISJUBYBT  trolley  CAR— CJONTRIBUTORY  NESUGENCE  OF  PARENT, 

^efci,  contrflbutory  negligence  as  matter  of  law  for  a  mother  to  send  upon 
ao  errand,  in  a  city,  two  children  aged  three  and  five  respectively, 
where  they  must  cross  and  recross  the  tracks  of  an  electric  street  rail- 
way, upon  which  cars  were  run  as  often  as  once  in  ten  minutes,  unat- 
tended, and  at  liberty  to  play  about  that  dangerous  locality  as  long  as 
they  chose. 

Appsal    from    judgment    of   Supreme   Court,    Albany 
^ODtj,  entered  upon  verdict  of  a  jury,  and  from  an  order 
inying  defendant's  motion  for  new  trial  upon  the  minutes. 
VOL.  VI — 84. 
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S.  W.  Rosendale,  for  the  appellanti. 
J.  Newton  Fiero,  for  the  respondent. 

Parkbb,  p.  J.:  The  infant  daughter  of  the  plaintiff, 
aged  three  years  and  four  months,  while  attempting  to 
cross  South  Pearl  street,  in  the  city  of  Albany,  was  run 
over  by  one  of  the  defendant's  trolley  cars  and  killed. 
This  action  is  brought  under  the  statute  to  recover 
damages  for  the  loss  which  her  next-of-kin  have  sustained 
by  reason  of  her  death.  Upon  the  trial  the  jury  gave  a 
verdict  against  the  defendant  for  $3,000,  and  from  the 
judgment  entered  thereon  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial  this  appeal  is  taken. 

The  child  was  run  over  while  attempting  to  cross  the 
tracks  in  front  of  an  approaching  car.  The  car  was  in 
plain  sight  and  but  a  short  distance  away  when  she 
entered  upon  the  tracks,  and  it  is  plain  from  the  evidence 
that  had  she  been  of  mature  years  her  own  negligence  so 
far  contributed  to  the  injury  that  it  would  have  barred  a 
recovery  in  this  action.  But  she  was  plainly  "  non  «tti 
juris,"  and  her  own  negligence,  therefore,  will  not  have 
that  effect. 

But  the  first  question  that  presents  itself  to  us  is, 
whether  the  child's  parents  were  so  free  from  contributory 
negligence  that  the  action  can  be  sustained.  It  is  the 
settled  rule  in  this  State  that  it  is  not  negligence,  as 
matter  of  law,  for  parents  to  permit  a  child  ''non  sui  juris" 
to  play  in  the  public  streets  of  a  city.  The  question  of 
negligence  depends  upon  the  circumstances  of  each  case, 
and  is  usually  one  for  the  jury.  In  this  case  the  jury  have 
evidently  found  that  the  parents  were  free  from  negli- 
g«nce,  but  with  that  conclusion  we  are  not  able  to  agree. 
The  father  of  the  child,  being  away  at  his  work,  the 
•hildMA  were  left  in  their  mother's  care  at  home.  '  The 
family   residence  was  something   over  two    blocks  from 
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South  Pearl  street.  On  the  afternoon  of  April  27,  1892, 
ihe  mother  sent  this  little  child,  in  company  with  her 
jister,  a  child  five  years  of  age,  to  a  shoe  store  in  South 
Pearl  street  to  get  their  shoes,  which  had  been  left  there 
for  repair.  To  reach  that  store  they  |Were  obliged  to  cross 
she  railroad  track  running  through  such  street.  This  fact 
e^as  known  to  the  mother  when  she  sent  them,  and  she 
^stified  that  she  thought  it  was  a  dangerous  place  for 
shildren,  and  that  she  told  the  children,  when  they 
started,  to  be  very  careful  of  the  cars.  The  children  went 
to  the  shoe  store,  crossing  the  tracks  in  safety.  They  then 
iafely  crossed  back  to  a  candy  store.  They  then 
attempted  to  recross  to  the  east  side,  on  which  the  shoe 
store  was  located.  The  eldest  went  ahead,  but  a  short 
listance  ahead  of  the  approaching  car.  The  little  one, 
ji  attempting  to  follow  her,  was  struck  by  the  car  and 
cilled. 

Under  these  "circumstances,  which  are  not  disputed,  we 
ire  of  the  opinion  that  the  mother  was  guilty  of  such 
legligence  as  prevents  a  recovery  for  the  death  of  her  child. 
Both  of  the  children  were  of  such  tender  age  that  neither 
)ould  be  expected  to  exercise  any  judgment  or  care  for 
lerself,  or  appreciate  any  threatening  danger.  They  were 
ieliberately  sent  into  the  neighborhood  of  a  railroad  track, 
ivhere  cars  run  by  electricity  were  passing  as  often  as 
mce  in  every  ten  minutes.  They  were  sent  on  an  errand 
;hat  required  them  to  cross  such  track;  they  were  in 
charge  of  no  one,  and  at  liberty  to  play  about  that  danger- 
lus  locality  as  long  as  they  chose,  and  in  the  unrestrained 
ind  careless  manner  that  would  naturally  be  expected 
Tom  children  of  that  age. 

In  our  judgment  such  conduct  was  gross  carelessness 
m  the  part  of  the  mother,  and  the  cases  to  which  our 
ittention  has  been  called  by  the  plaintiff's  couaael  do  not 
lold  otherwise.  In  all  of  those  cases  it  is  held  that  the 
luestion    of  negligence  must   dep&nd  upon    the  circum* 
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Stances  of  each  case,  and  in  neither  of  them  were  the  cir- 
cumstances such  as  are  now  presented  to  us.  We  place  this 
decision  upon  the  ground  that  the  mother  sent  this  child 
without  protection  into  a  locality  known  to  her  to  be  an 
exceedingly  dangerous  one,  and  where  the  child  would  be 
very  liable  to  meet  with  the  very  accident  that  did  occur. 
No  case  to  our  knowledge  has  sustained,  or  allowed  a 
jury  to  sustain,  such  conduct  on  the  part  of  a  parenti  nor 
are  we  inclined  to  do  it  in  this  case. 

The  judgment  and  order  are  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Merwin,    Putnam    and    Edwards,     JJ.,     concurred; 
Landon  and  Herrick,  JJ.,  not  sitting. 

Judgment  and  order  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


Note.— See  note  to  Hall  v.  Ogden  City  St  Ry,  Co, ,  post. 


John    Doyle,    Respondent,    v.    The  Albany    Railway, 

Appellant. 

N.  T,  Supreme  Court,  Appellate  Division,  Third  Department,  May,  1896, 
Klbctrio  street  railway— Violation  op  rrs  own  rules.— Ck>NTBiBT7- 

TORY  NEGUGENCE. 

It  is  contributory  negligence  as  matter  of  law  for  a  person  to  cross  the 
track  of  an  electric  railway,  either  without  first  looking  for  an  approach- 
ing car,  or  to  cross  with  knowledge  that  a  car  is  approaching  and  mis- 
calculating the  chances. 

Failure  of  those  in  charge  of  the  car  to  obey  a  rule  or  custom  of  the  com- 
pany requiring  that  all  cars  be  stopped  before  passing  a  car  when 
stopped  at  a  crossing  or  station,  will  not  absolve  the  traveler  from  the 
duty  of  vigilance. 

Appeal  from   judgment  of    Supreme    Court,    Albany 
county,  entered  upon  the  verdict  of  a  jury,  and  from  an 


NEW  YORK,  1896.  533 


Doyle  V.  Railway. 


order  denying  defendant's  motion  for  a  new  trial  upon 
the  minutes. 

Simon  W.  Rosendale,  for  the  appellant, 

John  H.  Oleason,  for  the  respondent. 

Edwards,  J. :  From  the  plaintiflf's  testimony  it  is  evi- 
dent that  his  injury  was,  at  least  in  part,  the  result  of  his 
negligence.      He  was  a  passenger  on  one  of  the  defend- 
ant's electric  cars  running  from  Albany  to  Troy.     The 
defendant's  road  has  two  tracks,  the  cars  for  Troy  running 
on  the  easterly  and  those  for  Albany  on  the  westerly  track. 
At  Ward's  lane,  about  half  a  mile  from  the  city  of  Albany^ 
the  car  stopped  to  permit  the  plaintiff  and  his  companion, 
Hughes,    to    alight.      The    plaintiff    alighted    from    the 
easterly  side  of  the  car,  preceded  by  Hu|];hes,  and  as  soon 
as  h«)  reached  the  ground  the  car  in  which  he  had  been 
riding  started  and  rapidly  proceeded  on  its  way  northerly. 
To   reach  his    residence  it  was  necessary  to  cross  both 
tracks,  with  the  location   of  which,  and  with  the  running 
of  the  cars,  he  was  familiar.     After  he  had  crossed  the 
easterly  track  he  came  to  a  space  of  five  feet  between  that 
and  the  westerly  track.     One  of  the  defendant's  cars  com- 
ing  down    from  Troy  on  the  westerly   track    was  then 
approaching.     It  was  about  ten  o'clock  at  night  and  dark. 
This  down  car  was  lighted  with  electric  light,  had  a  large 
headlight,   and  Hughes  says  **was  one  glare  of  light." 
While  the  evidence  furnishes  very  strong  grounds  for  the 
belief  that  this  car  could  have  been  seen  before  the  plaint- 
iff had  crossed  the  easterly  track,  it  is   beyond  question 
that  from    his  position  between  the  two    tracks  it  was 
plainly  visible.     It  is  inconceivable  that  the  trolley  post, 
eight  inches  in  diameter,  midway  between  the  two  tracks, 
five  feet  apart,  could  have  obstructed  his  vision.     Instead 
of  remaining  between  the  tracks,  or  stepping  back  upon 
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tbe  easterly  track  until  the  approaching  car  had  p&sged, 
the  plaintiff  proceeded  to  cross  the  westerly  track,  and, 
when  nearly  over,  was  struck  by  the  car,  hla  compiiaiuii, 
who  was  just  ahead,  having  reached  the  other  side  ia 
safety.  The  law  is  too  well  settled  to  require  the  cilauoa 
of  any  authorities  that  it  is  the  duty  of  a  person  before 
crossing  a  traveled  railway  to  look  for  an  approaching 
train,  and  a  failure  to  do  so,  when  the  view  is  uoob- 
structed,  or  crossing  with  knowledge  of  an  approucfiing 
train,  precludes  a  recovery  for  any  injuries  auslained. 
The  plaintiff  does  not  swear  that  he  looked  for  the  doTQ 
cap,  and  the  conclusion  is  irresistible  that  he  either  did  not 
look,  or  that  he  saw  it  and  miscalculated  hischanwsaf 
crossing  in  safety.  The  latter  ia  very  probable.  Either  ii 
fatal  to  his  recovery.  There  was  a  rule  and  custom  oftht 
defendant  that  when  a  car  is  standing  at  a  street  croMJog  | 
or  station  an  appi-oaching  car  must  not  pass,  but  come  to 
a  full  atop,  but  the  plaintiff  could  not  so  rely  upon  this  , 
custom  as  to  absolve  him  from  the  duty  of  TigiJanM. 
Assuming  that  there  was  on  this  occasion  a  violatiuuof 
the  rule,  which  may  be  gravely  doubted,  the  plaintiff,  bf 
the  exercise  of  that  care  which  the  law  imposed  upon  bin,  ' 
would  have  discovored  it  in  limo  to  avert  any  iujuriaQS 
conseciueDces  to  himself. 

In  Dohert  v.  Troy  City  Railway  Company,  rMMtlj 
decided  by  the  General  Term  in  this  department,  ti» 
learned  judge  who  wrote  the  prevailing  opinion  saj*: 
"The  evidence  discloses  that  the  intestate  on  passiiig 
around  the  rear  end  of  the  car  on  which  he  had  been  riding 
loolisd  in  the  direction  of  the  approaching  car,  .  ,  .  (M  \ 
which  car,  as  would  appear  from  the  evidence,  wat  hiddtn  ' 
from  the  view  of  the  intestate  until  the  very  vwment  of  hi4foti 
collision  with  it."  He  also  says  it  was  "  upon  a  crowded 
thoroughfare,"  and  it  did  "not  appear  that  he  was  familiu 
with  this  crossing,"     In   respect  to  those  facta  there  ii 
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eftweeu  that  case  and  this  an  obvious  and  essential  dis« 
inction. 

The  judgment  should  be  reversed  and  a  new  trial 
[ranted,  with  costs  to  abide  the  event. 

All  concurredi  except  Landon  and  Herrick,  JJ.,  not 
iiiting. 

Judgment  and  order  reversed  and  a  new  trial  granted, 
costs  to  abide  *the  event. 


Nox&— See  note  to  HaU  v.  Ogden  City  St,  By,  Co,^  post. 


Wesley  J.  Penny,  by  Benjamin  P.  Penny,  his  guard- 
ian AD  litem,  Respondent,  v.  Eochester  Railway 
Company,  Appellant. 

^.  F.  Supreme  Court,  Appellate  Division,  Fourth  Department,  June^  1896, 

(7  App.  Div.  695.) 

lUOTBIO  STREET  BAOiWAY— DUTY    TO    TRAVELER— FaJLUBE    TO    POOVIDB 

8AMD  IN  SAND-BOX. 

1  an  action  for  damages  to  a  child  by  a  trolley  car  at  a  street  crossing 
tlwre  was  evidence  that  the  car  was  provided  with  a  sand-box,  and  if  it 
had  been  supplied  with  sand  and  in  use  the  car  could  have  been  stopped 
in  time  to  avoid  the  accident. 

tU,  that  it  being  part  of  the  duty  of  the  company  to  have  its  cars  under 
oontrol  when  approaching  a  crossing,  the  jury  was  properly  allowed  to 
pMB  upon  the  question  whether  or  not  the  company  was  negligent  in 
omitting  to  provide  sand. 

Appeal  from  judgment  of  Supreme  Court,  Monroe 
>untj,  entered  upon  a  verdict,  and  from  an  order  denying 
otion  for  new  trial  upon  the  minutes. 
The  plaintiflf,  a  child  seven  years  old,  was  struck  by  the 
lard  of  a  trolley  car,  carried  some  distance  and  then 
rown  under  the  car  and  injured.     The  car  waa  running 
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at  a  speed  forbidden  by  city  ordinance.  It  was  provided 
with  a  sand  box,  but  with  no  sand.  There  was  evidence 
to  warrant  the  inference  that  by  sanding  the  track  the 
accident  might  have  been  avoided. 

It  was  conceded  that  there  was  sufficient  evidence  of 
defendant's  negligence  to  warrant  the  submission  of  that 
question  to  the  jury. 

The  court  decided,  in  the  omitted  portion  of  the  opinioOy 
that  the  question  of  contributory  negligence  of  the  child 
and  its  parents  was  properly  left  to  the  jury. 

Henry  M.  Hill,  for  the  respondent. 
Charles  J,  Bissell,  for  the  appellant. 
Green,  J.: 

Upon  the  trial  exceptions  were  taken  by  defendant 
to  the  charge  of  the  court  and  to  its  refusal  to  charge  as 
requested. 

Of  these,  two  only  need  be  considered,  as  the  others  are 
directed  to  the  subjects  already  discussed  and  decided,  and 
the  couclusiou  already  reached  upon  that  branch  of  the 
case  governs  the  disposition  that  should  be  made  of  those 
two  exceptions. 

Plaintiff's  counsel  asked  the  court  to  charge  the  jury: 
'*That  if  the  jury  shall  find  that  by  the  use  of  sand  at 
the  time  this  accident  happened  the  car  might  have 
been  stopped  in  a  shorter  space  than  it  was,  it  is  a 
question  for  them  to  say  whether  it  was  not  negligence 
on  the  part  of  the  defendant  that  there  was  no  sand 
there  to  use." 

By  the  Court:  **I  think  I  have  instructed  the  jury  that 
that  is  one  of  the  questions  in  this  case  that  they  are  to 
consider  in  determining  this  evidence.'* 

Defendant's    counsel  excepted  to    the  instruction  and 
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requested  the  court  to  charge :  ''That  under  the  evidence 
in  the  case  the  omission  on  the  part  of  the  defendant  to 
provide  sand  in  the  box  upon  the  car,  at  the  season  of  the 
year  when  this  accident  occurred,  is  not  any  evidence  of 
negligence  upon  defendant's  part." 

By  the  Court:  ''I  decline  to  charge  that,  and  state,  as  T 
have  already  stated,  that  it  is  a  question  for  the  jury/' 
Defendant's  counsel  excepted. 

The  plaintiff  gave  evidence  tending  to  show  that 
the  rails  were  dry  and  dusty  at  the  time  of  the 
accident,  and  claimed  that  under  those  conditions 
the  car  could  have  been  stopped  in  much  less  space 
and  time  than  it  was,  as  it  appeared  from  the  evi- 
dence that,  with  a  dry  rail,  the  car  could  be  stopped  almost 
instantly.  The  defendant,  to  meet  this,  gave  evidence 
tending  to  show  that  the  street  had  been  sprinkled  shortly 
before  the  accident,  and  that  the  rails  were  ''greasy"  with 
thin  mud.  One  of  the  defendant's  motormen  testified: 
"On  a  greasy  rail,  with  the  reverse,  it  locks  the  wheels 
and  they  slide  along  until  they  strike  something  gritty. 
On  a  greasy  rail  I  have  known  the  wheels  to  be  revolving 
the  other  way  and  the  car  still  sliding  in  the  opposite 
direction.  .  .  .  With  a  greasy  rail  I  cannot  give  you 
any  particular  distance  in  which  a  car  can  be  stopped." 

Another  motorman  said:  "When  fyour  track  is  greasy, 
a  man  might  stop  a  car,  may  be  within  one  hundred  feet, 
running  seven  miles  an  hour;  he  might  be  able  to  stop  it 
in  a  hundred  feet,  but  could  not  say  that;  you  couldn't 
make  any  estimate  on  it  any  nearer  than  that." 

Another  said:  "Assuming  the  rail  was  slippery,  or  a 
greasy  rail,  I  could  not  give  you  any  particular  distance 
in  which  I  could  bring  it  to  a  stop,  because  the  car  is 
sliding,  and  no  knowing  when  she  will  stop  when  she  gets 
to  sliding." 

Another  testified:  "Assuming  that  I  had  got  a  greasy 
rail,   I  cannot  give  you  any  distance  in  which  I  could 
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bring  it  to  a  stop,  either  by  the  use  of  the  brake  or  the 


reverse." 


The  motorman  in  charge  of  the  car  testified  that^  by  the 
use  of  sandy  the  car  could  have  been  stopped  more  quickly 
than  it  was.  If  this  had  been  done,  the  injury  to  the 
child  could  probably  have  been  prevented,  a^  only  the 
front  wheel  of  the  car  barely  passed  over  his  leg;  a  few 
inches  of  space  would  have  saved  him. 

The  defendant  had  equipped  all  its  cars  with  sand  boxes. 
The  sand  is  carried  in  a  box  under  the  seat  of  the  car, 
and  is  sprinkled  upon  the  rail  by  the  motorfnan  pressing 
with  his  foot  upon  a  valve.  The  car  in  question  was 
provided  with  a  sand  box  and  valve.  The  defendant 
claimed  that  the  sand  was  apt  to  cake  in  warm  weather, 
and  that  it  was  actually  used  on  its  car  only  in  the  fall, 
winter  and  spring;  but  it  was  shown  to  be  as  useful, 
necessary  and  effectual  to  stop  or  start  a  car  on  a  greasj 
rail  in  one  season  of  the  year  as  another. 

The  claim  of  the  defendant  was  that  the  injury  was 
unavoidable.  That  by  reason  of  the  greasy  condition  of 
the  rail  the  motorman  could  not  stop  his  car  in  time  to 
prevent  the  accident.  The  motorman  said  he  could  have 
stopped  it  if  there  had  been  sand.  The  necessity  for  the 
use  of  sand  on  greasy  or  slippery  rails  had  become 
apparent  to  the  defendant.  Its  effect  and  operation  upon 
rails  in  that  condition  were  known.  It  had  adopted  its 
use  and  provided  attachments  and  appliances  on  its  cars 
for  that  purpose. 

It  was  the  duty  of  defendant  to  have  its  car  under 
control  as  it  approached  and  crossed  Orange  street;  and, 
if  not  actually  slowed  down,  the  motorman  should  have 
had  the  means  at  his  command  to  stop  the  car  immediately 
upon  the  appearance  of  danger.  O^Neil  v.  2).  />.,  E.  B. 
&  B.  R.  R.  Co.,  129  N.  Y.  125;  Buhrens  v.  Dry  Dock, 
etc.  R.  R.  Co.,  53  Hun,  571. 

This  was  not  a  question  of  the  introduction  of  a  new 
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appliance,  but  as  to  the  obligation  of  defendant  in  the 
management  of  its  cars  to  use  an  appliance  already 
aptproyed  and  used,  and  of  the  degree  of  care  to  be  exer- 
cised in  operating  its  road  over  the  street  crossings  of  a 
city. 

The  degree  of  care  in  the  management  of  its  cars, 
exacted  of  a  street  railway  company  using  electricity  as  a 
motiye  power,  and  traversing  the  streets  of  a  populous 
city,  where  danger  to  pedestrians  is  to  be  constantly 
guarded  against,  is  not  less  than  that  required  of  the 
company  to  its  passengers.  Booth  on  St.  Bys.,  33,  305- 
828. 

We  conclnde  that  the  court  committed  no  error  in  its 
charge,  nor  in  its  refusal  to  charge  upon  this  subject. 

We  are  of  the  opinion  that  the  judgment  and  order 
should  be  affirmed,  with  costs. 
All  concurred. 
Judgment  and  order  affirmed,  with  costs. 


KODL— See  note  to  HaU  t.  Ogden  City  St  By.  Co.tPO&L 
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LxopOLD  Meter,  Respondent,  v.  The  Brooklyn  Heights 

Railroad  Company,  Appellant. 

N.  T,  Supreme  Court,  Oeneral  Term,  Second  Department^  Oct,  189^ 

(9  App.  Div.  79.) 

ELBCTSIO  STBSBT  railway— Ck)NTBIBX7TOBY  KEQllQWSCm, 

To  start,  with  a  horse  at  a  waUc,  to  drive  diagonaUy  aoroas  the  track  of 
an  electric  street  railway,  though  seeing  an  approaching  car  one  han« 
dred  feet  away,  is  contributory  negligence  as  matter  of  law. 

Appeal  from  judgment  of  Supreme  Court  in  favor  of 
plaintiff,  and  from  order  denying  motion  for  new  trial 
upon  the  minutes. 

William  W.  Goodrich,  for  the  appellant. 

James  D,  Bell,  for  the  respondent. 

Willard  Bartlett,  J. :  The  plaintiff  in  this  action 
did  not  sustain  the  burden  which  the  law  placed  upon  him 
of  proving  his  own  freedom  from  contributory  negligence. 

The  accident  which  gave  rise  to  the  suit  occurred  on 
Pulton  avenue  near  Throop  avenue  in  the  city  of 
Brooklyn,  on  the  29th  day  of  September,  1894,  at  about 
nine  o'clock  in  the  evening.  The  plaintiff  had  been  driv- 
ing in  a  buggy  along  the  south  side  of  Fulton  avenue  in 
an  easterly  direction.  When  he  reached  a  point  about 
seventy-five  or  eighty  feet  from  Throop  avenue,  he  turned 
his  horse  to  the  left  so  as  to  cross  the  tracks  of  the  defend- 
ant's  railroad  diagonally  and  get  into  that  street,  which 
runs  out  of  Fulton  avenue  on  the  north,  but  does  not  cross 
it.     His  horse  was  walking.     At  the  same  time  a  car  of 
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the  defendant's  was  coming  down  Fulton  avenue  on  the 

north  track,  having  reached  a  point  about  seventy-five  feet 

the  other  side  of  Throop  avenue.     The  plaintiff  himself 

did  not  testify  definitely  as  to  these  distances,  but  the 

figures  were  given  by  the  principal  other  eye  witness  of 

the  accident.     They  show  that,  when  the  plaintiff  started 

his  horse  at  this  slow  rate  in  a  diagonal  direction  across  the 

track  upon  which  was  the  approaching  car,  his  buggy  and 

the  car  must  have  been  about  150  feet  apart.    The  car  was 

brightly  illuminated  by  a  headlight  in  front  and  electric 

lights  within,  and  was  in  plain  view  of  the  plaintiff,  who 

saw  it  distinctly,    there  being  no  other  vehicles  on  the 

block.     He  testified  that  he  thought  he  had  lots  of  time  to 

cross.     In  fact,  however,  the  car  collided  with  his  buggy 

when  he  had   gone    only  ^^the  distance  of  two  houses  in 

this  diagonal  direction."     We  think  these  circumstances 

point  clearly  to  his  own  imprudence  as  one  of  the  causes 

contributing  to  the  collision.    He  does  not  appear  to  have 

given  any  sign  to  the  motorman  on  the  defendant's  car  to 

indicate  that  he  meant  to  turn  into  Throop  avenue,  and 

that  intention  could  hardly  have  been  made   manifest  in 

the  short  time  during  which  he  pursued  his  diagonal  course 

before  the  accident  occurred.    To  start  in  such  a  direction, 

with  his  horse  at  a  walk,  and  the  approaching  car  only 

150  feet  distant,   was  to  invite  disaster,   unless  he  took 

some  eflBcient  means  to  let  the  motorman  know  where  he 

proposed  to  go.    The  case  is  not  like  that  of  a  vehicle  driven 

along  a  cross  street  at  right  angles  over  a  railroad  track 

in  the  intersecting  street.     There  the  passage  of  trucks, 

wagons  and  carriages  of  various  kinds  is  to  be  expected, 

and  persons  operating  the  railroad  cars  must  be  watchful 

to  avoid  them.     But  Throop  avenue  does  not  cross  Fulton 

avemie^  and  the  defendant's  motorman  was  not  bound  to 

anticipate  that  the  driver  of  a  buggy,  is  order  to  get  into 

that  street,  would  drive  diagonally  on  to  the  track  toward 

his    approaching   car,  at  ^a  dangerously   short  distance 
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from  it  and  without  any  notice.  The  plaintiff's  act  may 
be  compared  to  that  of  a  mariner  whose  vessel  is  run 
down  because  he  has  not  given  himself  room  enough 
when  he  undertakes  to  sail  across  the  bows  of  another 
craft.  Such  experiments  are  perilous  and  apt  to  result  in 
misfortune. 

The  judgment  and  order  appealed  from  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 


Note.—  See  note  to  Hall  v.  Ogden  City  St  Ry.  Co.,  post 


Barbara  Brozek,  as  Administratrix,  <&c.  op  Alois 
Brozek,  Deceased,  Appellant,  v.  Thb  Stein  way 
Railway  Company,  Respondent. 

.V.  V.  Supreme  Court,  Appellate  Division,  Second  Department,  Nov,,  18%, 

(10  App.  Div.  3«0.) 
Electric  street  railway — Injltiy  to  travelbb. 

PlaintifTs  intestate  received  injuries  which  resulted  in  his  death,  under 
the  following  circumstances:  He  was  driving  along  the  same  street  in 
which  the  defendant's  railway  was  located,  to  the  north  of  the  track. 
At  a  street  crossing  he  turned  to  oross  the  tracks,  to  go  southerly.  His 
wagon  was  struck  by  a  trolley  car  approaching  from  the  same  direction 
that  he  had  come.  He  could  have  seen  the  car  if  he  had  looked  in  th^t 
direction.  The  evidence  warranted  the  finding  that  the  cat  was  moTing 
eight  or  ten  miles  an  hour,  and  that  when  the  horse  stepped  upon  ths 
track  the  car  was  forty  or  fifty  feet  away.  The  accident  happened  in 
the  daytime,  on  a  clear  sunamer  day.  There  was  nothing  to  obstruct 
the  view  of  either  motorman  or  traveler. 

Held,  that  what  may  be  negligence  in  crossing  a  steam  railway  may  not 
be  so  in  crossing  a  troll  By  railway.  That  the  trolley  car  is  more  sub- 
ject to  control  than  a  s: jam  car;  and  therefore  neither  trolley  car  nor 
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ovdUnarj  Tehide  has  superior  or  paramount  right  of  way  at  street  cross* 
iBgs.  That  it  should  have  been  left  to  the  jury  to  determine  whether, 
even  if  the  deceased  had  seen  the  car  so  far  away,  it  was  contributory 
negligence  to  attempt  to  cross.  Also  whether  the  motorman  was  not 
negligent  in  failing  to  stop  or  slow  the  car,  in  view  of  all  the  circum- 
stances. 

Appeal  from  judgment  entered  upon  dismissal  of  com- 
plaint by  the  court  after  trial  at  trial  term  of  Supreme 
Court,  Elings  county. 

F.  TF.  Catlin,  for  the  appellant. 

Albert  E.  Lamb,  for  the  respondent. 

Bkadlby,  J. :  The  plaintiff's  intestate,  in  his  wagon, 
proceeding  to  turn  from  Jackson  avenue  into  Honeywell 
street  in  Long  Island  City,  was,  by  the  collision  with  it  of 
the  defendant's  car  on  the  avenue,  thrown  from  the 
wagon  and  received  an  injury  resulting  in  his  death. 
The  inquiry  here  is  whether  the  evidence  was  such  as  to 
present  questions  of  fact  for  the  jury,  or  those  of  law 
only.  The  latter  view  was  taken  by  the  trial  court  and 
the  complaint  was  dismissed. 

The  burden  was  with  the  plaintiff  to  prove  that  the 
accident  was  attributable  to  the  negligence  of  the  defend- 
ant and  occurred  without  negligence  on  the  part  of  the 
plaintiff's  intestate.  He  was  in  his  covered  bakery  wagon, 
drawn  by  one  horse,  which  he  was  driving.  He  occupied 
the  riight  hand  side  of  the  seat.  Left  of  him  on  the  same 
seat  was  his  son.  There  were  sliding  doors  on  either  side 
and  a  window  in  front.  They  were  open.  There  was  no 
opening  in  the  rear  end  of  it.  The  deceased  had  driven 
along  Jackson  avenue  for  some  distance  westerly,  on  the 
north  side  of  the  defendant's  railway  tracks,  until  he 
reached  Honeywell  street,  into  which  he  proceeded  to  turn 
southerly  to  go  to  his  home.  In  doing  so  he  had  to  cross 
the  two  tracks  of  the  railroad.     His  horse  had  got  across 
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the  first  track  and  his  wagon  had  nearly  got  over  when  iti 
near  aide  hind  wheel  was  struck  by  the  car  with  the  nsalt 
before  moationed.  Tho  car  was  approaching  in  the  sanw 
direction  in  which  he  had  proceeded  to  the  street  crossiag. 
It  does  not  appear  by  tho  evidence  that  he  saw  the  at. 
The  son  did  not  aeo  it  nor  did  he  look  out  in  the  dirwtioo  1 
from  which  it  came  when  the  wagou  turned  to  cross 
over  the  track.  And  his  evidence  is  to  the  effect  that  his 
father  was  looking  out  to  the  right,  while  the  car  could  b« 
seen  only  by  looking  to  the  left.  The  only  occasion  for 
looking  to  the  right  was  to  see  whether  any  car  vu 
approaching  from  the  west  on  the  second  track.  TIh 
evidence  tended  to  prove  that  the  decedent  could  haw 
looked  easterly  through  the  open  door  on  that  side  of  the 
wagon  after  it  turned  to  go  into  Honeywell  street,  but  ' 
it  does  not  appear  that  he  did  so.  It  is  very  likely  thai 
for  this  reason  the  trial  court  entertained  the  view  that 
there  was  a  failure  of  proof  that  he  waa  free  fromooB-  ! 
tributory  negligence.  This  view  would  be  supported  if  h« 
had  undur  like  circumstances  been  crossing  steam  railwiy 
tracks.  While  freedom  from  contributory  negligence  ifl  no 
leaa  requisite  in  passing  over  a  trolley  road  like  the  one 
in  question  than  in  proceeding  to  cross  the  tracks  of  * 
steam  railroad,  what  may  be  negligence  in  the  latter  in»y 
not  in  the  former.  The  distinction  is  in  the  fact  thai  tbe 
trolley  car  is  more  subject  to  the  control  of  the  penon 
operating  it  than  is  the  train  drawn  by  a  steam  engine. 
The  one  can,  if  the  machinery  is  in  order,  be  stopped  in 
a  short  distance,  and  is,  therefore,  more  suitable  for  uH 
in  the  streets  of  cities.  And  for  that  reason  it  is  held 
that,  as  between  trolley  cars  and  other  vehicles  on  tb* 
streets,  there  is  no  superior  or  paramount  right  of  either 
at  street  crossings  on  wJiich  is  the  line  of  tbe  ritilwaj- 
There  care  to  avoid  collision  must  be  exercised  by  twtb 
the  car  and  other  driver.  Buhrcna  v.  Dry  Dock,  etc,  R.  R- 
Co.,  53  Hun,  571;  125  N.    Y.  7U2;  Zimmerman  v.  Onio* 
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ii.  Co.,  3  App.  Div.  219;  Smith  v.  Met.  Street  Railway 
Co.,  7  id.  253;  O'Neil  v.  D.  D.,  E.  B.  &  B.  R.  R.  Co., 
129  N.  Y.  125. 

While  the  cars  are  necessarily  confined  to  the  tracks, 
other  vehicles  are  not  thus  restricted  in  their  movements, 
and  the  latter  cannot,  without  culpable  negligence,  be 
voluntarily  driven  upon  a  railroad  track  in  such  proximity 
to  an  approaching  car  as  to  give  apprehension  of  danger 
of  ccdlision.  This  restriction  in  the  line  of  movement  of 
cars  is,  therefore,  entitled  to  such  consideration  as 
necessity  fairly  requires  of  others  in  crossing  the  streets 
where  such  a  railway  is  located  and  operated. 

In  the  present  case  the  conclusion  was  warranted  by  the 
evidence  that  the  defendant's  car  was  moving  at  the  rate 
of  eight  to  twelve  miles  per  hour  up  to  the  time  of  the 
collision,  and  that,  when  tbe  plaintiff's  intestate  proceeded 
to  cross  the  track  and  his  horse  stepped  upon  it,  the  car 
was  from  forty  to  fifty  feet  from  that  place.  If  that  were 
so,  could  it  be  said,  as  matter  of  law,  that  the  intestate 
would  have  been  chargeable  with  negligence  in  driving 
upon  the  track  if  he  had  seen  the  car  that  distance  away? 
Unless  it  would  have  been  imputable  to  him  in  such  case, 
it  is  difficult  to  see  that  he  should  have  been  charged  with 
negligence  in  proceeding  as  he  did  to  cross  the  track.  A 
trolley  car  is  supposed  to  be  under  the  reasonable  control 
of  the  motorman,  and  persons  with  vehicles  passing  over 
the  railroad  tracks  at  street  crossings  may  assume  that 
care  will  be  used  to  reduce  the  speed  of  cars,  when  at  a 
su€Bcient  distance  from  a  passing  team  to  permit  it,  so  as 
to  enable  the  vehicle  to  get  out  of  the  way.  Otherwise  it 
evidently  would  at  times  not  only  be  inconvenient,  but 
quite  dangerous,  to  drive  at  crossings  on  streets  of  a  city 
in  which  such  railways  are  operated. 

The  view  taken  of  this  case  is  that  the  evidence  was  such 
as  to  present  to  the  jury  the  question  of  fact  whether  or 
VOL.  VI— 35. 
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not  the  defendant  was  chargeable  with  negligence  in  not 
decreasing  the  speed  of  the  car  when  the  motorman  should 
have  seen  that  the  intestate  was  crossing  the  track,  and,  in 
view  of  the  distance  of  the  car  from  him  when  he  pro- 
ceeded to  cross  and  of  all  the  circumstances,  whether 
negligence  was  imputable  to  him  in  doing  so.  The  time 
when  this  accident  occurred  was  on  a  clear  day  in  June 
about  two  and  half  o'clock  in  the  afternoon.  The  way 
was  clear  for  the  motorman  to  see  the  movement  of  the 
wagon  and  for  the  deceased  to  see  the  car,  and,  if  the  car 
was  far  enough  away  when  the  deceased  proceeded  to 
cross  the  track  to  reasonably  enable  the  motorman  to 
abate  the  speed  of  the  car  so  as  to  avoid  the  collision,  the 
jury  would  have  been  warranted  in  the  conclusion  not 
only  that  negligence  was  attributable  to  the  defendant, 
but  for  the  same  reason,  unless  other  circumstances  inter- 
vened, that  the  plaintiff's  intestate  was  free  from  con- 
tributory negligence.  Timony  v.  Brooklyn  City  &  N.  R. 
R.  Co.,  63  N.  Y.  St.  Eepr.  311;  145  N.  Y.  648. 

We  have  examined  the  many  cases  cited  by  the  learned 
counsel  for  the  defendant,  and  none  of  them,  in  the  view 
taken  of  the  facts  upon  which  they  were  determined,  sup- 
port his  contention  that  there  was  no  evidence  in  the 
present  case  to  support  a  verdict  for  the  plaintiff.  The 
questions  essential  to  the  maintenance  of  the  action  were 
those  of  fact  and  should  have  been  submitted  to  the  jury. 

It  follows  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Note.— See  note  to  HaU  t.  Ogden  City  St,  Ey.  Co.,  post 
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Jacob  Fishbach,  Respondent,  v.  The  Steinway  Railway 
Company  of  Long  Island  City,  Appellant. 

Ntw  York  8upreme  Court,  Appellate  Division,  Second  Dept,  Deo,,  1896, 

(11  App.  DiT.  152.) 
Electric  street  railway— Injury  to  traveler. 

In  an  action  for  damages  for  injury  sustained  by  collision  with  a  trolley 
car,  the  following  facts  appeared:  Plaintiff  was  driving  eastward  upon 
the  west  bound  track,  when,  to  avoid  an  approaching  car,  he  turned  off 
and  drove  upon  the  other  track.  Before  doing  so,  according  to  the  tes- 
timony of  plaintiff  and  his  son,  they  both  looked  back  (being  able  to  see 
two  or  three  blocks)  for  approaching  cars,  but  saw  none.  They  had 
drivel  eastward  about  three  blocks,  taking  from  four  to  eight  minutes, 
without  looking  back  again,  when  their  wagon  was  struck  by  a  car 
which  had  given  no  warning.  Defendant's  testimony  was  that  the  morn- 
ing was  so  dark  that  objects,  including  the  plaintiff's  wagon,  could  be  seen 
not  more  than  eighteen  feet  away;  that  the  car  was  running  five  or  six 
miles  an  hour;  that  the  motorman  was  ringing  the  bell;  that  he  reversed 
the  power  as  soon  as  he  saw  the  wagon,  but  was  unable  to  avoid  colli- 
sion. It  also  appeared  that  plaintiff  was  a  baker,  had  been  up  all  night, 
was  sleepy,  and  had  before  that  time  been  found  asleep  in  his  wagon  on 
the  track. 

Held,  that  the  questions  of  negligence  and  contributory  negligence  were 
properly  submitted  to  the  jury. 

That  the  rule  laid  down  in  Wiiiter  y.  Crosatoum  8t  Ry,  Co,,  6  Am.  Electl. 
Cas.  515  (opinion  by  th<>  same  justice  as  in  this  case),  that  as  matter  of 
law  ••  a  failure  by  the  driver  of  a  wagon,  on  a  street  car  track,  to  remove 
his  wagon  therefrom  in  time  to  avoid  collision  with  a  car  approaching 
from  his  rear  when,  by  looking  to  the  rear  he  might  have  discovered  the 
car  in  time  to  leave  the  track  and  avoid  the  collision,  constituted  con- 
tributory negligence  even  though  the  motorman  might  by  the  exercise 
of  proper  care  have  avoided  the  collision,"  is  unsound. 

That  no  more  stringent  rule  exists  than  that  **  the  person  driving  in  a  car 
track  must  exercise  reasonable  care,  and  that  this  is  to  be  determined 
from  a  consideration  of  the  obligations  resting  upon  the  operator  of  the 
car,  the  burden  of  use  which  general  traffic  imposes  upon  the  street,  and 
the  rule  that  the  car  has  the  paramoimt,  but  not  the  exclusive,  right  of 
way." 

That  the  operator  of  a  street  car  is  bound  to  have  the  car  under  control, 
and  to  so  operate  the  same  as  to  give  vehicles  a  reasonable  opportimity 
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to  get  oS  the  track,  and  to  exercise  reasonable  dili^n':«  tn  totis 
cuTery  of  obstructions  to  its  troot. 
Casus  of  this  series  cited  in  opiaioa,  ^ipe&ring  ia  boU  looed  typ*^  ITtaH 
T.  CroMloum  St.  Rn.  Co.,  vol.  5,  p.  515;  Berabard  v.  BockaUr  ^  (k, 
to).  4,  p.  506;  Meiseh  t.  £ocAe«ter  Eke.  R».  Co.,  voL  1,  p.  520. 

Appeal  from  judgment  entered  upon  the  verdict  of  % 
jury  at  a  trial  term  of  the  Supreme  Court,  Queeoscoi 
also  from  order  denying  motion  for  new  trial  apoa  till 
minutes. 

Eugens  L.  BtLahe,  for  the  appellant. 

Ferdinaiul  E.  M.  Bullowa,  for  the  respondent. 

Hatch,  J. :  The  testimony  upon  the  part  of  the  plust 
tended  to  establish  that,  at  about  fire-tbirty  o'clock  on  dM 
morning  of  December  11,  1S95,  he  drove  a  covered  baker'l 
wagon  upon  defendant's  tracks.  He  was  accompnoiMl  bf 
his  son,  who  sat  upon  the  seat  in  the  wagon  by  hisiidH 
The  -wiiyon  was  first  driven  in  the  west  bound  track,  but 
Heciug  a  car  approaching  upon  that  track  in  his  front  bi 
turned  off  and  drove  upoa  the  east  bound  track  to  alio* 
the  car  to  pass.  Plaintiff  and  his  son  boili  testify  thil 
when  they  came  upon  the  east  bound  track  they  coold 
see  for  a  diatanco  of  two  or  three  blocks;  that  each  looked 
to  the  rear  for  the  purpose  of  seeing  whether  a  car  WM 
approaching  from  that  direction,  and,  seeing  none,  con- 
tinued to  drive  west  upon  the  track  for  a  distance  of  aboitf 
three  blocks,  occupying  a  period  of  from  four  to  eigbl 
minutes.  Neithor  the  father  nor  son  looked  to  the  re* 
after  making  their  first  observation.  Defendant's  track) 
at  this  point  had  been  recently  constructed,  and  plaintiff** 
evidence  tended  to  establish  that  the  road  by  the  side  it 
the  track  was  out  of  repair,  and  that  driving  therein  wonM 
bc',  attended  with  difficulty,  if  it  could  be  done  at  alL 
There  is  some  proof  in  this  connection  that  the  conditioD. 
to  some  extent,  was  due  to  the  construction  of  defendanVi 
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load.  It  is,  however,  a  matter  of  inference  arising  from 
^  evidence,  rather  than  a  fact  established  by  direct 
poof.  Plaintiff  claimed,  and  his  evidence  tends  to  support 
the  claim,  that  while  in  this  position  the  defendant,  without 
any  warning,  ran  its  trolley  car  into  the  rear  end  of  his 
vagon  with  force  8u£Qcient  to  shatter  the  same,  injuring 
the  plaintiff's  horse  so  that  he  was  thereafter  required  to 
nil  it,  and  inflicting  severe  injuries  to  his  person. 

The  testimony  upon  the  part  of  the  defendant  tended  to 

istablish  that  the  morning  was  very  dark;  that  objects 

ioyld  not  be  seen  for  a  greater  distance  than  eighteen  feet; 

that  the  car  was  running  at  the  rate  of  Ave  or  six  miles  an 

^ur,  and  the  motorman  was  sounding  the  bell;  that  he 

'Hd  not  discover  plaintiff^s  wagon  upon  the  track  until  his 

Mr  was  within  fifteen  to  eighteen  feet  of  it;  that  he  then 

nvened  the  motive  power  of  the  car,  but  was  unable  to 

pievent  a  slight  contact  with  the  wagon,  inflicting  little, 

if  any,  damage  thereto.     Further  proof  tended  to  establish 

tiiat  plaintiff  was  a  baker,  had  been  up  all  night,  was  in 

a  sleepy  condition,  and  had,  prior  to  that  time,  been  found 

adeep  in  his  wagon  upon  the  tracks.     We  are  of  opinion 

that  upon  this  proof  the  court  was  correct  in  holding  that 

ahe  question  of  defendant's  negligence,  and  of  plaintiff's 

tODtributory    negligence,   became    questions  of    fact  for 

determination  by  the  jury. 

We  should  not  have  deemed  it  necessary  to  give  expres- 
aion  to  our  views  in  a  written  opinion  in  this  case,  were 
it  not  for  the  fact  that  in  one  opinion  at  least,  now  relied 
upon  to  reverse  this  judgment,  expression  of  what  facts 
eoQStituted  contributory  negligence  as  matter  of  law  in  a 
lomewhat  similar  case  does  not  meet  with  approval  in  our 
present  view.  In  Winter  v.  Crosstotvn  Street  JS.  Co.,  8 
Misc.  Bep.  362,  the  court  held  as  matter  of  law  that  a 
failure  by  the  driver  of  a  wagon,  on  a  street  car  track,  to 
Tomove  his  wagon  therefrom  in  time  to  avoid  collision 
with  a^ar  approaching  from  his  rear  when,  by  looking  to 
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his  rear,  he  might  have  discovered  the  car  in  time  to  leave 
the  track,  and  avoid  the  collision,  constituted  contributorj 
negligence  even  though  the  motorman  might  by  the  exer- 
cise of  proper  care  have  avoided  the  collision.  This  case  ib 
easily  distinguishable  from  the  present  in  the  fact  that 
the  accident  happened  in  broad  daylight;  the  driver  had 
made  no  attempt  to  observe  the  approach  of  the  car,  and 
had  been  in  the  track  for  nearly  half  an  hour,  and  con- 
cededly  the  bell,  announcing  the  approach,  was  sounded 
within  the  driver's  hearing.  In  the  present  case,  if 
plaintiff  is  to  be  believed,  he  made  observation  for 
the  approaching  car,  was  on  the  track  but  a  short 
distance,  and  had  driven  thereon  for  a  short  distance, 
and  no  car  was  visible  when  he  looked  for  a  distance  of 
two  or  three  blocks,  and  he  testified  that  he  heard  no  bell 
ring  upon  the  approaching  car.  I  do  not  wish,  however, 
to  dispose  of  the  present  question  upon  this  distinction. 
The  opinion  in  the  Winter  case  was  written  by  the  present 
writer.  Subsequent  reflection,  however,  has  led  my  mind 
to  the  conclusion  that  its  doctrine  in  this  respect  is 
unsound,  and  that  its  view  is  not  in  harmony  with  the 
current  of  contemporary  authority  and  later  decisions. 
This  decision  was  based  upon  Adolph  v,  Cen.  Park,  etc.  R 
R.  Co,y  76  N.  Y.  538.  There  are  some  expressions  in  the 
opinion  of  Judge  Folger  which  are  susceptible  of  a  con- 
struction which  would  support  the  rule  laid  down  in  the 
Winter  case.  But  subsequent  interpretation  of  that 
decision  by  the  courts  has  left  the  case  to  stand  upon  no 
more  stringent  rule  than  that  the  person  driving  in  a  car 
track  must  exercise  reasonable  care,  and  that  this  is  to  be 
determined  from  a  consideration  of  the  obligations  resting 
upon  the  operator  of  the  car,  the  burden  of  use  which 
general  traffic  imposes  upon  the  street,  and  the  rute  that 
the  car  has  the  paramount,  but  not  the  exclusive,  right  of 
way.  McClain  v.  Brooklyn  CityK  R.  Co,,  116  N.  Y.  459; 
JSernhard  v.  Rochester  Hy.  Co.y  68  Hun,  371. 
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In  many  streets  the  burden  of  use  by  the  street  cars 
themselyes  would  amount  to  an  exclusive  use  of  the  street 
if  all  other  traffic  were  to  halt  when  a  car  was  in  motion. 
So  the  care  required  is  relative,  having  regard  to  the 
burden  of  use  and  the  right  of  vehicles  as  well  as  street 
cars  to  occupy  the  street  for  passage.  The  increasing 
burden  which  traffic  has  imposed  upon  many  streets,  and 
the  necessity  which  arises  out  of  that  condition,  has  modi- 
fied somewhat  the  rule  of  the  earlier  cases.  The  operator 
of  a  street  car  is  bound  to  have  the  car  under  control,  and 
to  80  operate  the  same  as  to  give  vehicles  a  reasonable 
opportunity  to  get  off  the  track,  and  to  exercise  reasonable 
diligence  in  making  disovery  of  obstructions  in  his  front. 
Fleckenstein  v.  Dry  Dock,  etc.  R.  R.  Co.,  105  N.  Y.  655; 
Ward  V.  N.  Y.  &  H.  R.  R.  Co.,  79  Hun,  390;  Meisch  v. 
Bochester  E.  By.  Co.,  72  id.  604;  Smith  v.  Met.  St.  Ry. 
Co.,  7  App.  Div.  253;  Kessler  v.  Brooklyn  Heights  R.  R. 
Co.,  3  id.  4  26;  Rooks  v.  Houston,  W.  S.  &P.  F.  R.  Co.,  10 
id.  98. 

We  have  before  had  occasion  to  assert  that  in  this  class 
of  cases  each  must  be  determined  upon  its  particular  facts. 
Irvine  v.  Palmer  Mfg.  Co.,  3  App.  Div.  388. 

In  this  case  we  think  that  the  questions  of  negligence 
and  contributory  negligence  were  for  the  jury  and  that  the 
case  was  properly  submitted. 

It  was  not  error  to  allow  plaintiff  to  testify  to  the  value 
of  the  horse.  The  testimony,  while  slight,  showed  that 
he  had  some  knowledge  upon  the  subject,  and  it  was  for 
the  jury  to  determine  how  much  weight  should  be  given  to 
his  opinion.  The  statement  of  what  he  paid  was  some 
evidence  of  value,  although  not  responsive  to  the  question. 
If  the  defendant  did  not  desire  it  to  remain  it  should  have 
moved  to  strike  it  out,  as  the  objections  did  not  reach  the 
matter. 

No  substantial  error  appearing,  the  judgment  should  be 
affirmed,  with  costs. 
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All  concurred. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Non.— *^=^  note  to  HdU  ▼.  Ogden  City  St  By.  Co.,  past 


Rosa  Ulger  Stabenau,  an  infant,  by  Albbrt  V.  B. 
VooRHEEs,  Jr.,  her  guardian  ad  litem,  Respondent, 
V.  The  Atlantic  Avenue  Railroad  Company  of 
Brooklyn,  Appellant. 

N,  Y,  Supreme  Court,  Appellate  Division,  First  Department,  Mdrth,  XS97. 

(16  App.  Div.  408.) 
Elbcttrio  street  railway  —  Injury  to  tratkleb. 

When,  to  aYoid  impending  collision,  a  motorman  is  obliged  to  chooae 
instantly  one  of  two  appliances  provided  for  stopping  his  car,  he  is  not 
guilty  of  and  the  company  is  not  chargeable  with  negligence  because 
the  event  proves  that  the  one  he  chose  and  used  may  not  have  been  the 
best  to  meet  the  exigency;  especially  when  the  one  selected  is  the  more 
reliable,  though  possibly  not  as  prompt  in  action. 

The  mere  fact  that  children  are  seen  by  the  motorman,  running  across 
the  track  from  50  to  100  feet  in  advance  of  his  car,  does  not  make  it  his 
duty  to  stop  at  once.  Such  duty  only  arises  when  there  is  ground  for 
apprehending  that  they  cannot  cross  in  safety. 

Appeal  from  judgment  of  Supreme  Court  upon  the  ver- 
dict of  a  jury,  and  from  an  order  denying  motion  for  new 
trial  upon  the  minutes. 

Eugene  Lamb  Richards,  Jr.,  and  Arthur  L.  Sherer,  for  the 
appellant. 

Henry  B.  Johnson,  for  the  respondent. 

Ingraham,  J. :  The  plaintiff  was  injured  by  one  of  the 
defendant's  cars,   and   the  action  is  brought   to  recover 
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damages  sustained  in  consequence  of  such  injury.  The 
case  was  submitted  to  the  jury,  who  found  a  verdict  for 
the  plaintiff,  and  we  are  asked  to  reverse  this  judgment 
on  the  ground  that  the  evidence  did  not  justify  a  finding 
that  the  accident  happened  because  of  the  negligence  of 
the  defendant.  The  accident  happened  at  a  street  cross- 
ing at  New  Utrecht.  The  defendant's  road  approaches 
this  crossing  by  a  curve.  There  is  a  high  board  fence  on 
the  side  of  the  defendant's  road  as  it  rounds  this  curve,  so 
that  the  crossing  where  the  plaintiff  was  injured  is  in- 
visible from  an  approaching  car  until  it  is  quite  close  to 
the  side  of  the  street.  As  one  of  the  defendant's  cars  was 
approaching  this  crossing  at  about  seven  o'clock  in  the 
evening  of  January  19, 1894,  several  children  attempted  to 
cross  the  track  in  front  of  the  car.  It  was  a  clear  night, 
but  with  no  moon,  and  was  quite  dark.  All  of  the 
children  crossed  the  track  in  safety,  except  the  plaintiff, 
whose  foot  became  caught  between  the  rail  and  one  of  the 
planks  out  of  which  the  crossing  was  constructed,  so  that 
she  was  unable  to  move.  There  is  no  evidence  from  which 
it  can  be  determined  as  to  what  distance  the  car  was 
away  from  the  plaintiff  at  the  time  her  foot  was  caught. 
The  car  was  well  under  the  motorman's  control,  and 
before  the  children  were  in  sight  the  power  had  been 
turned  off.  The  motorman  was  at  his  post  attending  to 
his  duties,  and  the  plaintiff's  witnesses  say  that  as  soon  as 
he  became  aware  of  the  presence  of  the  plaintiff  upon  the 
track,  he  put  on  the  brake  as  hard  as  he  could,  attempting 
to  stop  the  car,  which  he  succeeded  in  doing  when  it  had 
gone  but  a  few  inches  past  the  child.  The  plaintiff's  foot 
was  not  upon  the  rail,  the  injury  being  inflicted  by  some 
portion  of  the  car,  as  it  passed,  striking  the  plaintiff's  foot. 
It  seems  to  us  that  this  evidence  fails  to  disclose  any 
negligence  on  the  part  of  the  defendant  in  the  performance 
of  any  duty  which  it  owed  to  the  plaintiff.  When  the 
crossing  came  in  sight,   assuming  that  the  car  was  in  the 


5M           AMERICAN  ELECTRICAL  CASES.       [TOL-i  1 
Stabenau  v.  Railway  Co. ^    I 

neighborhood  of  100  feet  from  the  crossing,  the  nierelKt 
that  Che  children  were  running  across  the  track  did  QOt 
require  that  the  motorman  should  at  once  stop  the  car,  as 
there  was  ample  time  for  the  children  to  safely  croM  is 
the  absence  of  any  unusual  accident.  This  is  app»»n> 
from  the  fact  that  all  of  the  children  except  the  plMntiff 
crossed  in  safety.  Until  the  fact  that  the  child's  {ootwss 
caught  in  the  track  became  known  to  the  motorman,  or 
until  the  fact  was  so  apparent  that,  in  the  exarcisn  of 
ordinary  care,  he  should  have  known  it,  or  until  ihflcsr 
was  so  close  to  the  child  that  there  was  ground  for 
ap{)rehendiag  that  the  child  could  not  cross  the  track 
in  safety,  it  does  not  seem  that  it  was  the  duty  ol  tlw  | 
motorman  to  stop  the  car.  Fcnton  v.  Second  Ave.  Railnai 
Company,  126  N.  Y.  625;  Lavin  y.  Second  Ave.  R.  R.  Co., 
12  App.  Div.  381.  As  before  staled,  we  can  find  no 
evidence  to  justify  a  Snding  that  there  was  any  encb 
iudication  as  would  impart  to  the  motorman  a  knowls^ 
of  the  plaintiff's  inability  to  get  out  of  the  way  of  thecu 
prior  to  the  time  the  motorman  commenced  to  put  on  dw 
brake. 

Chisholm,  who  was  upon  the  platform  of  the  car, 
being  then  an  employe  of  the  defendant,  and  who 
was  called  by  the  plaintiff,  testified  that  thej  first 
saw  the  plaintiff  as  the  car  was  coming  around 
the  corner.  "The  car  ran  after  we  first  saw  the 
children  and  before  we  saw  this  little  girl  fall,  I  should 
judge,  about  fifteen  feet;  something  like  that."  Ha 
further  testified  that  when  the  car  was  going  up  towards 
New  Utrecht  avenue,  "and  within  about  fifty  or  sixty  feet, 
to  the  best  of  my  opinion,  we  seen  a  lot  of  children  on  the 
crossing.  When  they  seen  the  car  coming  they  made  a 
run.  Maddock  started  to  put  on  his  brakes  as  hard  aa  he 
could,  and  this  little  child,  as  she  was  running  across  she 
fell."  There  is  not  the  slightest  evidence  teoding  to  oon- 
tradict  this  statement  sworn  to  by  the  witnesses  produced 
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bj  the  plaintiflF,  that  as  soon  as  the  child  was  seen  crossing 
the  track  and  before  she  fell,  or  as  soon  as  it  appeared  that 
she  was  in  danger,  Maddock,  the  motorman,  put  on  the 
brake  and  did  what  he  could  to  stop  the  car.  It  is  thus 
aflSnnatively  shown  that  as  soon  as  it  appeared  that  the 
plaintiff  was  in  any  danger,  Maddock  attempted  to  stop 
the  car.  Is  there  any  evidence  here  of  negligence  on  the 
part  of  Maddock  or  of  any  one  upon  the  car  in  failing 
to  do  what  could  be  done  under  the  circumstances  to  avoid 
the  accident?    I  think  not. 

It  seems  that  these  cars  are  also  furnished  with  what 
is  called  a  reverse  handle,  which  it  appeared  would  stop 
the  car  quicker  than  the  brake,  if  using  it  in  that  way 
did  not  blow  out  the  fuse.  Chisholm  testified:  ''In  speak- 
ing of  this  reverse  handle  or  reversal  handle,  a  car  can  be 
stopped  quicker  that  way;  but  suppose  that  you  used 
the  controller  and  the  reverse  handle  suddenly,  it  is 
possible  that  that  sometimes  blows  out  the  fuse.  In  other 
words,  you  can't  tell,  when  you  use  that  reverse  handle 
suddenly,  whether  it  is  going  to  blow  out  the  fuse  or 
not;  therefore,  I  could  not  in  this  case  tell  positively,  in 
case  I  had  succeeded  in  reversing  the  controller  handle, 
whether  that  would  have  blown  out  the  fuse.  She  is 
liable  to  blow  out  any  time  if  you  turn  it  on  suddenly;  it 
u  more  apt  to  blow  out  when  you  suddenly  reverse.  I 
have  known  that  to  happen  with  a  sudden  reversal.  That 
removes  the  power  in  use." 

When  the  fact  that  the  plaintiff  was  in  danger  was 
apparent,  the  motorman  had  to  determine  instantly — con- 
sidering the  distance  he  was  from  the  child,  and  the  nature 
of  the  two  appliances  at  hand  to  stop  the  car — whether  it 
waf  better  to  use  the  brake  or  the  reverse  handle.  He 
determined  to  use  the  brake  and  did  use  it  with  such 
success  that  it  stopped  the  car  just  as  it  reached  the  child. 
It  was  the  duty  of  the  motorman  to  determine  which, 
under  the  circumstances,  was  the  best  method  of  stopping 


the  car,   and  the  defeadant  is  nob  guilty  of  negligencs 
because  of  an  error  of  judgment  eserciaod  under  such  cir- 
cumstances.    One  of  two  things  had  to  be  done,  anderea 
now   we  cannot  say  with  certainty  that  if  this  rorene 
handle  bad  been  used  the  car  would  have  stopped  inj' 
sooner  than  it  did.     What  the  motorman  was  bound  todo 
at  this  critical   moment  was  to  exercise  his   best  judglMW 
in  stopping  the  car  immediataly  upon  the  appearance  rf 
sucb  a  condition  as  would  indicate  that  tho  child  vu  is 
danger.     If  he,  under  the  circumstances,  in  good  hitii, 
considered  that  it  was  safer  to  attempt  to  use  the  brake  at 
that  time  than  to  adopt  any  other  means,  and  did  usetba 
brake  to  atop  the  car,  the  use  of  the  brake,   rather  thsB 
the  other  appliance  provided  for  the  stopping  of  the  car, 
was  not,  under  the  circumstances  here  disclosed,  evidence 
of   negligence,   but  the    question  as  to  which    appliance 
should  be  used  depended  upon  the  judgment  of  the  motor- 
man  under  the  circumstances  as  they  appeared  at  the  time. 
It  is  evident   that  if  the  brake  had  been   sufficient  to  stop 
the  car  a  few   feet  short  of  the  place   at  which   it    was 
stopped,    the  brake  would  have  been    the  more  certain 
method  of  stopping  the  car  than  the  reverae  handle,  bat 
regard  being  had  to  the  space  within  which  the  car  was 
stopped,  it  may  be  said  to  be  somewhat  more  probable 
that  the  use  of  the  reverse  handle  would  have  avoided  the 
accident,  but  we  are  not  justified  in  requiring  of  a  person 
placed  in  a  position  of    this   kind,  where  his  judgment 
bad  to  be  exercised  in  a  moment  of  danger,  and  where  any 
hesitation  in  the  exercise  of  such  judgment  would  produce 
serious  consequences,  a  knowlege  of  subsequent  events  and 
a  judgment  based  thereon.     It  is  by  no  means  clear  that 
in  the  situation  in  which  the  motorman  found  himself  It 
was   not  more  probable  that  the    car  would  have  been 
stopped  and  the  accident  avoided  by  the  use  of  the  brake 
rather  than  by  the  use  of  the  other  appliance.     There  is 
no  substantial  dispute  that  when  it  first  became  apparent 
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to  a  person  on  the  car  that  this  child  was  upon  the  track 
in  danger,  the  motorman  at  once  endeavored  to  stop  the 
tar  There  is  no  evidence  to  show  that  he  was  neglecting 
his  duty;  that  he  was  not  watchful;  that  he  did  not  see 
the  plaintiff  as  soon  as  she  could  be  seen  by  one  in  his 
position,  or  that  there  was  anything  up  to  the  time  that 
he  commenced  to  put  on  this  brake  that  would  justify  an 
apprehension  of  danger  to  the  plaintiff. 

This  case  is  not  unlike  the  case  of  Fenton  v.  Second 
Avenue  Railroad  Company ^  supra.  Under  the  rule  applied 
there,  it  is  clear  that  no  negligence  could  be  attributed  to 
this  motorman:  ''If  it  be  assumed  that  the  boy  fell  twenty 
foet  in  front  of  the  horses,  as  testified  to  by  one  of  plaint- 
iffs' witnesses,  then  the  horses  going  at  the  usual  rate  of 
speed,  assuming  it  to  be  six  miles  an  hour,  would  have 
reached  him  in  about  two  seconds,  and  that  was  all  the 
time  the  drivers  had  to  see  the  peril,  apply  the  brake  and 
arrest  the  motion  of  the  car  before  reaching  him,  and  there 
is  no  evidence  that,  by  the  exercise  of  all  the  vigilance 
that  the  law  requires  of  drivers  under  such  circumstances, 
they  could,  after  the  boy  had  fallen  upon  the  track,  have 
arrested  the  car  in  time  to  save  him  from  injury.  If  it  be 
assumed  that  they  saw  him  as  he  approached  the  track, 
they  had  the  same  reason  to  suppose  that  he  would  get 
across  that  he  had,  and  he  probably  would  have  crossed  in 
front  of  the  horses  in  safety  if  he  had  not  fallen.  No 
negligence  can  be  attributed  to  the  drivers  because  they 
did  not  apply  the  brake  before  they  boy  fell,  because  then, 
for  the  first  time,  the  peril  commenced  and  became 
apparent."  This  is  applicable  to  the  case  at  bar.  These 
children,  running  across  the  track  in  front  of  the  car,  with 
plenty  of  time  to  cross  in  safety,  were  in  no  apparent 
peril.  That  peril  became  apparent  for  the  first  time 
when  it  appesured  that  the  child's  foot  had  caught  in  the 
rail.  There  could  be  no  negligence  in  the  motorman 's  not 
applying  the  brake  or^  stopping  the  par  until  it  became 
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apparent  that  the  child  could  not  cross  the  track  in  safety. 
The  finding  of  the  jury  that  the  defendant  was  guilty  of 
negligence  was  without  support,  and  the  complaint  should 
have  been  dismissed. 

The  judgment   is  reversed  and  a  new   trial    ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Williams,  Patterson  and  O'Brien, 
JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


NOTB,— See  note  to  Hail  v.  Ogden  City  St.  Ry,  Co,,  posL 


Robert  Doster  v.  Charlotte  Street  Railway  Com- 
pany. 

North  Carolina  Supreme  Court,  December  SO,  1896. 

(117  N.  C.  661.) 

Electric  street  railway— Friqhtenino  horses. 

Where  a  horse  is  being  driven  along  a  highway  in  which  is  an  eleotric 
railway,  though  it  is  evidently  alarmed  at  the  approaching  car,  the 
motorman  in  charge  is  not  negligent  in  failing  to  diminish  the  speed  of 
Uie  car  unless  the  animal  is  actually  on  the  track  in  front,  or  the  motor- 
man  has  reasonable  ground  to  believe  that  in  its  excited  state  it  may  go 
upon  it,  so  as  to  cause  a  collision. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Mecklenburg  county. 

James  A.  Bell,  for  plaintiff. 

Burwell,  Walker  &  Canaler,  for  defendant,  appellant. 

Avery,  J. :  The  plaintiflf  voluntarily  exposed  himself, 
his  buggy  and  his  mule  to  the  risk  of  any  accident  which 
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might  be  caused  by  the  animars  taking  fright  at  the  usual 
noise  incident  to  running  a  street  car  by  electricity^  there 
being  no  testimony  tending  to  show  that  the  motorman 
wantonly  or  maliciously  made  unnecessary  noise  for  the 
purpose  of  scaring  the  animal.  Where  a  horse  is  being 
driven  or  is  running  uncontrolled  along  a  highway  parallel 
to  a  railway  of  any  kind,  though  it  give  unmistakable  evi- 
dence by  its  movements  that  it  is  alarmed  at  an  approach- 
ing train  or  car,  the  engineer  or  motorman  in  charge  is  not 
negligent  in  failing  to  diminish  the  speed,  unless  the 
animal  is  actually  on  the  track,  in  his  front,  or  he  has 
reasonable  ground  to  believe  that  in  its  excited  state  it  is 
about  to  go  or  may  go  upon  it,  so  as  to  cause  a  collision. 
Snowden  v-  Railroad  Co.,  95  N.  C.  93;  Wilson  v.  Railroad, 
90  N.  C.  69;  Carlton  v.  Railroad,  104  N.  C.  365.  Where 
the  engineer  on  a  railway  train  actually  sees  a  person 
driving  a  team  in  the  direction  of  a  crossing  in  bis  front, 
or  in  the  act  of  passing  over  it,  it  is  not  his  duty  to  stop, 
unless  he  has  reasonable  ground  to  believe  that  the  horse 
or  vehicle  is  in  some  way  fastened  or  detained  upon  the 
track,  or  that  some  emergency  has  arisen  which  may  be 
reasonably  expected  to  cause  a  collision,  with  consequent 
injury  to  person  or  property.  Bullock  v.  Railroad,  105  N. 
C.  180;  Rigler  v.  Railroad,  94  N.  C.  604. 

It  may  often  happen  that  greater  care  is  obviously 
necessary  to  avoid  injury  to  a  loose,  frightened  animal  (as 
in  Wilson  v.  Railroad  Co.,  supra),  that  to  a  man  in  the 
same  position,  on  or  ofiF  a  track,  because,  if  apparently  in 
possession  of  all  of  his  powers  and  faculties,  the  man  may 
be  reasonably  expected,,  up  to  the  last  moment,  to  avoid 
peril,  while  the  excited  animal  is  as  ready  to  rush  into  as 
to  run  away  from  danger. 

There  was  no  testimony  tending  to  show  that  the  mule 
was  upon  the  track  in  front  of  the  car,  or  that  there  was 
any  apparent  danger  that  it  would  rush  upon  it.  The 
motorman  was  the  servant  of  the  quasi-corporation,  which 
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enjoyed  privileges  granted  to  it  by  the  Legislature  in  con- 
sideration of  its  duty  to  transport  passengers  safely  and 
more  speedily  than  they  are  ordinarily  carried  in  vehicles 
drawn  by  horses.  People  who  pay  their  money  in  the 
reasonable  expectation  of  being  "carried  expeditiously  are 
not  to  be  delayed  by  every  person  who  ventures  to  test  the 
nerve  of  a  horse  or  a  mule  by  driving  it  along  the  same 
street  on  which  a  company  runs  its  street  cars  by  elec- 
tricity. Where  persons  subject  themselves  to  such  risks, 
and  no  collision  with  the  moving  car  ensues,  injuries 
caused  by  the  conduct  of  frightened  animals  are  deemed 
in  law  to ,  be  due  directly  to  their  own  want  of  care. 
Where  the  animal  rushes  upon  the  track  in  front  of  the 
car,  the  company  is  answerable  for  the  consequences  of^a 
collision  only  where,  by  proper  watchfulness  on  the  part 
of  the  motorman,  the  danger  might  have  been  foreseen 
and  the  injury  avoided  by  using  the  appliances  at  his  com- 
mand to  stop  the  car.  Where  there  is  apparent  danger  of 
running  over  or  coming  in  contact  with  persons  or  animals, 
either  the  principle  announced  in  Pickett  v.  Railroad, 
decided  at  this  term,  or  that  laid  down  in  Wilson  v. 
Railroad  Co.,  supra,  may  be  applicable.  But  it  does  not 
appear  that  the  plaintiff  was  on  or  very  near  to  the  track. 
The  car,  according  to  the  undisputed  testimony,  was 
stopped  15  feet  distant  from  the  place  where  his  mule  had 
stopped. 

There  was  error  in  refusing  to  charge  the  jury  that  in 
no  aspect  of  the  evidence  could  they  find  in  response  to 
the  issue  that  the  injury  was  caused  by  the  negligence  of 
the  defendant.  For  this  error  a  new  trial  must  be 
awarded. 

New  trial. 


Note,— See  note  to  Hall  v.  Ogden  City  St  Ry,  Co. ,  post. 


OREGON,  1896.  661 


Smith  V.  Railway  Co. 


Sabah  SMirn  v.  City  and  Stjbueban  Railway  Company. 

Oregon  Supreme  Court,  SepL  Bl,  1896. 
(29  Oregon,  539.) 

EUBCTRTC  8TEEBT    RAILWAY  —  CO^TTRIBUTOBY    NBGLIQENOB    OF   TBAYELEB, 

WhBN  PBB80N  CEASES  TO  BB  PAS8BNOKB. 

Ife  is  presumptively  negligent  for  a  pedestrian  to  attempt  to  cross  the 
track  of  an  electric  street  railway,  in  the  day  time,  without  looking  or 
listening  for  an  approaching  car,  when  if  he  had  looked  or  listened  he 
oould  have  escaped  injury. 

The  relation  of  passenger  and  carrier  ends  when  the  person  has  safely 
landed  from  the  car. 

Cases  of  this  series  cited  in  opinion  appearing  in  hold  faced  type:  Carson 
V.  Federal  St.  <fec  By,  Co.,  vol.  4,  p.  470;  Creamer  v.  West  End  St.  By. 
Co.,  voL  4,  p.  476. 

Appeal  by  defendant  from  judgment  of  Circuit  Court, 
Multomah  county. 

Rufus  Malloryy  for  appellant. 

A.  H.  Tannery  for  respondent. 

Statement  of  the  case. :  This  is  an  action  by  Mrs. 
Sarah  Smith  to  recover  damages  for  an  injury  caused 
by  the  alleged  negligence  of  the  City  and  Suburban  Rail- 
way in  the  operation  and  management  of  one  of  its  electric 
cars.  The  defendant's  car  line  on  Morrison  stueet,  in  the 
city  of  Portland,  consists  of  two  tracks,  about  four  feet 
apart.  The  cars  going  east  use  the  south,  and  those 
going  west  the  north,  track.  On  August  eleventh,  eighteen 
hondred  and  ninety-two,  the  plaintiff  boarded  an  east 
bound  ear,  intending  to  ride  to  Union  avenue,  her  destin- 

^tioD  being  a  'point  thereon  south  of  Morrison  street.     At 
VOL.  VI — 36. 
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the  time  she  took  passage  on  the  car  the  conductor  was 
requested  to  put  her  off  at  Union  avenue^   but,   through 
some  mistake  or  carelessness,  carried  her  by  that  point. 
On  the  return  trip  of  the  car  she  was  safely  landed  in  the 
street  at  the  intersection  of  said  avenue,  as  desired,  where- 
upon she  walked  around  the  rear  end  of  the  car  upon 
which  she  had  been  riding,  started  across  the  street,  and 
in  attempting  to  cross  the  south  track  was   struck  and 
injured  by  a  car  going  east.     The  plaintiff^s  version  of  the 
accident  is  as  follows:  ''I  got  into  the  car,  and  went  until 
they  stopped,  and  told  me  to  get  out.     He  (the  conductor) 
put  me  off  the  car.     I  stepped  to  one  side  a  little.    He 
(the  conductor)  said: /This  is  the  place  where  you  get  off,' 
and  he  put  me  off.     Be  helped  me  down.     I  turned  myself 
around  to  look,  for  I  felt  like  I  was  turned  around;  did  not 
know  which  way  to  go.     Then  I  made  a  few  steps  east- 
ward, and  made  a  quick  pass,  right  back  to  the  end  of  the 
car — right  close  to  the  car — I  saw  nothing,  and  heard  no 
bell.     I  looked  to  see — I  turned  around  to  see  where  I 
was,  and  when  I  saw  where,  I  was  going  to  go  up  south. 
I  looked  again   to  see  if  I  could  see  anything.      Seeing 
nothing,   I  thought  now  I   will  go  past  right  quick,   and 
when  I  passed  the  car  looked  as  if  it  was  an  arm's  length 
from  me,  the  one  that  hit  me.     I  had  never  seen  it  before 
it  was  that  near  to  me.     Heard   no  bell  or  any  warning 
given  to  me  at  all ;  heard  nothing.     My  hearing  is  good. 
If  there  had  been  a  bell  rung,  I  could  have  heard.     My 
hearing  is  pretty  good.     The  car  I  got  out  of  was  still 
standing  there.     I  waited  a  short  time,  and  it  still  stood 
there,   and  I  thought  then,  I  will  go  past  behind  the  car. 
I  don't    remember  a  thing  that    happened    afterwards. 
When  I  saw  the  car  so  near  me,  I  think  I  mado  an  effort 
to  get    out  of  the  way,  but  it  was  so   close  I  could  do 
nothing.     Don't  know  how  the  car   struck  me."       The 
motorman  in  charge  of  the  latter  car  says  the  first  time  he 
saw  the  plaintiff  she  was  about  twenty-five  feet  away  from 
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the  car.  "She  stepped  from  behind  the  west  bound  car 
into  the  middle  of  the  track  on  which  my  car  was  going. 
She  stood  in  the  middle  of  the  track  for  a  few  seconds^  and 
looked  very  much  bewildered  and  frightened.  She  then 
recovered  herself,  and  started  to  go  back ;  but  it  was  too 
late."  On  trial  there  was  a  verdict  and  judgment  for  the 
plaintiff,  from  which  defendant  appeals.  Reversed. 
Beak,  J. :  The  plaintiff  claims  and  alleges  that  her  injury 
was  caused  by  the  negligence  of  defendant  in  running  its 
cars  at  a  dangerous  and  unlawful  rate  of  speed,  in  not  giv- 
ing timely  signals  of  its  approach  to  the  street  crossings,  and 
in  not  providing  it  with  suitable  brakes.  The  defendant 
denies  these  allegations  of  negligence  on  its  part,  and 
avers  that  the  injury  was  caused  solely  by  the  plaintiff's 
own  negligence  in  attempting  to  cross  the  track  without 
looking  or  listening  for  the  approaching  car.  There  was 
•ufBcient  evidence  to  go  to  the  jury  on  the  question  of 
defendant's  negligence,  and  the  principal  question  on  this 
appeal  is  the  alleged  error  of  the  trial  court  in  refusing  to 
instruct  the  jury  that:  ''If  plaintiff  failed  to  look  to  see  if 
a  car  was  approaching  before  she  attempted  to  cross  the 
track,  and  by  reason  of  such  failure  stepped  upon  the 
track,  and  was  struck  by  an  approaching  car,  which  she 
could  have  seen  and  avoided  by  looking,  then  she  was 
guilty  of  contributory  negligence,  and  cannot  recover  in 
this  action."  That  this  proposed  instruction  is  good  law, 
under  the  facts  of  this  case,  it  seems  to  us  can  admit  of  no 
reasonable  question.  Counsel  for  plaintiff  seek  to  justify 
the  rulings  of  the  trial  court  by  claiming  that  the 
imperative  rule  for  railway  crossings,  that  a  traveler  must 
look  and  listen,  is  not  applicable  as  a  hard  and  fast  rule 
to  crossing  of  street  car  tracks  in  the  public  streets  of  a 
city,  but  the  question  of  care  in  such  cases  is  always  for 
the  jury.  Upon  this  subject  there  is  some  conflict  in  the 
decisions,  but  the  doctrine  which  seems  to  be  supported 
by  authority  and  reason,  at  least  with  reference  to  electric 
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and  cable  railways,  is  that  ''it  is  presumptively  negligent  on 
the  part  of  a  pedestrian  to  attempt  to  cross  the  track  with- 
out looking  or  listening,  when,  if  he  had  looked  and  listened, 
he  could  have  discovered  the  approach  of  the  car  in  ample 
time  to  avoid  injury.''  Booth,  St.  Ry.  Law,  sec.  312; 
FentonY.  Railroad  Co.,  126  N.  Y.  625;  Meyer  v.  Railway 
Co.,  6  Mo.  App.  27;  Scott  v.  Railroad  Co.  (Sup.),  16  N.  Y. 
Supp.  350;  Davenport  v.  Railroad  Co.,  100  N.  Y.  632; 
Carson  v.  Federal  St.  Ac  Railway  Co.,  147  Pa.  St 
219;  Buzhy  v.  Traction  Co.,  126  Pa.  St.  559;  Sheets  i. 
Railway  Co.,  54  N.  J.  Law,  518;  Schvlte  v.  Railroad  Co.t 
44  La.  Ann.  509. 

This  doctrine  is  but  an  application  of  the  universal  rale 
which  requires  due  and  ordinary  care  in  crossing  a  pubUc 
street  as  in  all  other  transactions  of  life.  It  is  manifestly 
dangerous  for  a  pedestrian  about  to  cross  a  street  car 
track  to  omit  to  exercise  his  ordinary  senses,  and  a  failure 
to  do  so  is  everywhere  regarded  as  negligence  on  his  part. 
He  may  not  be  required  to  stop,  look  and  listen  before 
crossing,  but  it  is  certainly  necessary  for  him  to  look  where 
he  is  going,  unless  there  is  something  in  the  circumstances 
of  the  case  or  in  his  surroundings  which  will  excuse  him. 
**Even  on  the  sidewalk,  specially  devoted  to  the  use  of  foot 
passengers,"  says  Mitchell,  J.,'*a  man  is  bound  to  look 
where  he  is  going;  and  this  duty  is  still  more  imperative 
when  he  is  about  to  cross  the  middle  of  the  street,  where 
horses,  wagons  and  cars  have  equal  rights  with  himself, 
and  where  he  is  bound  to  take  notice  of  such  other  rights, 
and  to  use  his  own  with  due  regard  thereto."  Buzhy  v. 
Traction  Co.,  s^upra.  In  the  case  before  us  there  was 
nothing  in  the  facts  to  excuse  the  plaintiff  from  exercising 
her  senses.  The  accident  occurred  in  the  daytime,  at  a 
place  where  the  view  of  the  track  was  not  obstructed  for 
a  space  of  three  or  four  blocks,  except  where  the  car  from 
which  she  had  just  alighted  would  obstruct  the  vision, 
and,  if  she  had  waited  until  the  car  moved  on,  she  would 
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haya  had  an  uninterrupted  view  of  this  space.  She  did 
not  do  so,  but,  according  to  her  own  statement,  passed 
hurriedly  along  and  around  the  rear  end  of  the  car,  across 
ihe  space  between  the  two  tracks,  from  which  the 
approaching  car  could  readily  have  been  seen,  and  on  to 
ih  )  track  immediately  in  front  of  the  car.  If  she  did  all 
this  without  looking  to  see  where  she  was  going,  or 
whether  a  car  was  approaching,  she  was  guilty  of  such  con- 
tributory negligence  as  will,  in  our  opinion,  bar  a  recovery, 
and  the  jury  should  have  been  so  instructed  even  if  it  be 
conceded  that  it  may  not  be  negligence  in  all  cases  for  a 
pedestrian  to  attempt  to  cross  a  street  car  track  without 
looking  and  listening  for  approaching  cars. 

The  defendant  also  requested  the  court  to  instruct  the 
jury  that  the  relation  of  passenger  and  carrier  ended  when 
the  plaintiff  had  safely  landed  from  the  car,  and  there- 
after the  defendant  owed  her  no  duty  other  or  different 
from  that  which  it  owed  to  any  other  pedestrian  on  the 
street.  The  court  refused  to  give  this  instl'uction,  and 
charged  the  jury  that,  as  a  general  rule,  "the  duty  of  the 
carrier  is  completed  when  he  takes  a  passenger  to  the 
point  of  destination,  and  stops  a  sufficient  time  to  allow 
him  to  alight  and  free  himself  from  the  car  and  track  of  the 
carrier;  and  until  such  relation  of  the  passenger  and 
carrier  ceases,  it  is  the  duty  of  the  carrier  to  use  the 
highest  degree  of  care  and  diligence  to  protect  the  pas- 
senger from  injury,  and  to  land  him  safely  at  his  destin- 
ation. And  if  you  find  from  the  evidence  that  the  plaint- 
iflf  had  not  been  properly  landed  by  the  defendant,  and 
freed  from  the  car  or  track  upon  which  she  was  a 
passenger,  then  it  was  the  duty  of  the  employes  of  the 
defendant  upon  the  car  in  which  she  was  a  passenger  to 
use  all  reasonable  means  to  prevent  the  car  coming  in  the 
opposite  direction  from  running  upon  or  striking  her  or 
doing  her  injury,  and,  if  they  neglected  their  duty  in  that 
respect,    and  the  injuries    of    plaintiff    were  occasioned 
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thereby,  the  defendant  would  be  liable,  and  your  verdict 
should  be  for  the  plaintiff.*'  By  this  instruction  the  jury 
were  left  to  determine  as  a  matter  of  fact  whether  the 
relation  of  passenger  and  carrier  existed  at  the  time  of  the 
accident,  although  the  pleadings  and  evidence  both  show— 
and  about  this  there  is  no  dispute — that  plaintiff  had 
alighted  from  the  car  in  a  place  of  safety,  and  had  started 
on  her  journey  across  the  street,  before  she  was  struck  by 
the  car  going  east.  Under  the  facts  thus  admitted,  she 
was  clearly  not  a  passenger  when  the  accident  occurredi 
and  the  court  should  have  so  instructed  the  jury.  The 
relation  of  passenger  and  carrier  ceased  when  she  alighted 
from  the  car,  and  thereafter  the  defendant  owed  her  no 
other  or  different  duty  than  it  owed  to  any  other  ordinary 
traveler.  Booth  St.  Ry.  Law,  sec.  326;  Creamer  "W. 
West  End  St.  Ry.  Co.,  156  Mass.  320;  Buzby  v.  Traction 
Co.,  126  Pa.  St.  559.  A  public  street  is  in  no  sense  an 
approach  or  passenger  station  for  the  condition  or  safety  ol 
which  a  street  railway  company  is  responsible;  and  when 
a  passenger  steps  from  a  car  to  the  street  he  becomes  a 
mere  traveler  upon  the  highway,  and  the  company  is  not 

responsible  to  him  as  a  carrier  for  his  safety  thereafter. 
Under  the  pleadings  and  the  admitted  facts,  the  plaintiff 
had  ceased  to  be  a  passenger  before  the  accident  occurred, 
and  the  case  presented  is  that  of  an  ordinary  traveler  upon 
the  highway. 

There  are  several  other  errors  assigned  in  the  record,  but 
it  is  thought  unnecessary  to  consider  them  at  this  time,  as 
a  new  trial  must  be  ordered. 

Reversed. 
Upon  Rehearixg,  Nov.  9,  1896. 

Bean,  J. :  Notwithstanding  any  evidence  which  may 
have  been  given  by  the  plaintiff  or  other  witness  tending 
to  show  that  she  looked  for  an  approaching  car  before 
attempting  to  cross  the  track,  the  question  as  to  whether 
she  did  in  fact  do  so  was  for  the  jury,  under  all  the  cir- 
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comslances  of  the  case,  and  the  court  was  not  justified  in 
refusing  to  give  the  instruction  in  question  on  the  ground 
that  there  was  no  evidence  upon  which  to  base  it.     The 
case  of  Texas  Pacific  Railway  Co.  v.  Gentry^  163  U.  S.  353, 
is  not  at  all  in  point.     In  that  case    the    deceased,    an 
employe  of  the  defendant,  was  killed  in  crossing  the  track 
of  its  railroad  at  night,  while  going  to  work.      No  one 
witnessed  the  accident,  and  the  court  held  that    in  the 
entire  absence  of  evidence  as  to  the  deceased  having,  or 
not  having,  looked  for  the  approach  of  the  car  before 
crossing  the  track,  the  trial  court  was  justified  in  refusing 
an  instruction  to  the  effect  that  if,  by  looking  and  listen- 
ing, he  could  have  known  of  the  iapproach  of  the  engine 
and  car  in  time  to  have  kept  off  the  track,  and  prevented 
the  accident,   and  failing  to  do  so,  the  jury  must  find  for 
the  defendant,  for  the  reason  that  in  such  case  the  law 
presumed  that  he  did  look  and  listen.     In  this  case,  how- 
ever, there  were  numerous  witnesses  who  saw  the  accident 
and  testified  to  the  circumstances  under  which  it  occurred, 
and  hence  there  was  no  room  for  indulging  in  the  pre- 
sumption referred  to. 

Nor  do  we  think  the  instruction  in  question  was  given  in 
substance  by  the  court  in  its  general  charge  to  the  effect 
that  if  the  accident  **wa9  caused  by  the  carelessness  or 
negligence  of  the  plaintiff,"  or  if  she  did  not  '*use  proper 
care  and  caution  to  ascertain  whether  a  car  was  approach- 
ing,'' before  attempting  to  cross  the  track,  she  cannot 
recover.  The  instruction  as  given  contained  nothing 
more  than  the  featureless  generality  that  plaintiff  must 
exercise  ordinary  care  and  caution,  leaving  the  jury  to 
determine  what  would  satisfy  that  requirement,  while 
the  instruction  asked  and  refused  defines  precisely  what 
would  be  want  of  ordinary  care  under  the  circamstanees 
of  this  case,  and,  if  given,  would  have  furnished  the  jury 
with  a  criterion  by  which  to  determine  whether  plaintiff 
exercised  such  care  or  not. 
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It  is  suggested  that  some  of  the  expressions  in  the 
opinion  in  reference  to  the  facts  will,  on  a  retrial,  be 
greatly  prejudicial  to  the  plaintiff,  and  particluar  reference 
is  made  to  the  statement  therein  that  the  accident  occurred 
at  a  place  where  the  ,view  of  the  .track  was  unobstructed 
for  a  space  of  three  or  four  blocks,  except  ^the  car  from 
which  [the  plaintiff  had  just  alighted  would  obstruct  the 
vision.  This  is  in  accordance  with  the  facts,  as  we  under- 
stand the  record  before  us,  but,  if  we  are  mistaken  in  that 
respect,  bo  hai*m  can  come  from  it  on  another  trial,  which 
must  be  had  on  the  evidence  to  be  then  presented,  and 
not  as  given  on  the  first  trial. 

Counsel  seems  also  to  think  that  the  court  intended  to 
criticize  the  plaintiff  for  not  waiting  until  the  car  from 
which  she  had  alighted  moved  on,  before  attempting  to 
cross  the  itrack,  but  in  this  he  is  mistaken.  We  only 
intended  to  state  the  facts  from  the  record  as  we  under- 
stood them,  and  to  hold  that  if,  under  the  circumstances 
of  the  case  as  thereby  disclosed,  the  plaintiff  attempted  to 
cross  the  track  without  looking  to  see  whether  a  car  was 
approaching,  she  was  guilty  of  such  contributory  negli- 
gence as  would  bar  a  recovery.  The  petition  for  a  rehear- 
ing is  denied. 

Rehearing  denied. 

Non.— See  note  to  Hall  y.  Ogden  City  St,  Ry.  Co,,  post. 
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Geoboe  Harkiws,  by  his  next  friend,  V.  Pittsburgh, 
Allegheny  &  Manohester  Traction  Company. 

BenngyUxaua  Supreme  Court,  Jan.  6^  1396. 
CLTB  Pa.  St.  149.) 

Eleotbio  street  railway— Injury  to  infant  in  street-— NEGLiasNOB. 

Testimony  that  the  motorman  of  a  trolley  car,  at  the  time  his  oar  ran 
over  and  injored  a  child,  was  looking  at  persons,  assembled  at  the  side 
of  the  street  and  so  failed  to  see  the  child  in  time  to  prevent  the  injury, 
a  question  of  negligence  for  the  jury. 


Appeal  by  defendant  below  from  judgment  of  Allegheny 
County  Court  of  Common  Pleas. 

A.  M.  Neeper,  for  appellant. 

Thomas  M.  Marshall,  Jr.  {Frank  P.  Sproul,  with  him), 
for  appellee. 

Fell,  J. :  This  action  was  brought  by  a  minor  child., 
to  recover  for  injuries  sustained  by  being  struck  by  one  of 
the  defendant's  cars.  The  facts  appearing  in  evidence 
are  substantially  the  same  as  those  in  Clyde  Harkins  v. 
Same  Defendanty  173  Pa.  146  [next  case],  in  which  an 
opinion  has  been  filed.  The  errors  alleged  are  in  not 
withdrawing  the  case  from  the  jury  on  the  ground  that 
there  was  no  evidence  which  would  sustain  a  verdict  for 
the  plaintiff,  and  in  not  specifically  instructing  the  jury 
that  the  evidence  in  relation  to  the  speed  of  the  car  was 
insufficient  to  sustain  a  finding  that  the  defendant  was 
negligent  in  that  regard. 

As  there  was  testimony  that  the  motorman,  at  the  time 
of  the  accident,  was  looking  at  persons  assembled  at  the 
side  of  the  street,   and  for  that  reason  failed  to  see  the 
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plaintiff  in  time  to  stop  the  car,  and  as  no  question  of 
contributory  negligence  arose,  the  case  could  not  have 
been  withdrawn  from  the  jury. 

It  was  not  error  to  refuse  the  instruction  asked  as  to  the 
speed  of  the  car.  There  was  testimony  that  the  car  was 
running  very  rapidly  through  a  crowded  thoroughfare. 
The  instruction  on  the  subject  in  the  general  charge  was 
highly  favorable  to  the  defendant.  In  Yingat  v.  Railway 
Go.,  167  Pa.  St.  438,  relied  on  the  by  appellant,  the 
injury  resulted  from  the  frightening  of  the  plaintiff's  horse; 
and  one  of  the  questions  raised  was  whether  the  railway 
company  was  negligent  in  running  its  cars  at  excessive 
speed,  and  it  was  held  that  there  was  no  evidence  of 
excessive  speed.  The  circumstances  of  the  two  cases  are 
not  alike,  and  the  degree  of  care  required  was  not  the 
same.  In  one  case  the  speed  of  the  car  was  wholly 
unimportant,  except  as  it  contributed  to  causes  which 
produced  an  unexpected  result,  the  fright  of  the  horse;  in 
the  other  the  rate  of  ^speed  was  of  primary  importance,  as 
indicating  the  degree  of  control  which  the  motorman  exer- 
cised over  the  movements  of  the  car  in  a  crowded  street, 
and  when  in  a  position  demanding  a  high  degree  of  care. 

The  judgment  is  aflBrmed. 


NoTE«— See  note  to  HaU  v.  Ogden  City  St  By.  Co.,  po9U 
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Clyde  Habkins  v.  Pittsburoh,    Allegheny   &  Man- 
chester Traction  Company. 

Pennsylvania  Supreme  Court,  Jan,  6, 1896, 
(178  Pa.  St.  147.) 

BLBCTBIC  street  RAILWAY--INJURY  TO  CHILD  ON  TRACK— CONTRIBUTOBY 

NEOLIOENCE. 

It  is  not  contributory  negligence  as  matter  of  law  for  a  mother  to  intrust 
a  child  three  years  old  to  a  brother,  fourteen  years  of  age,  who  was  in 
the  habit  of  caring  for  him,  to  go  across  a  street  in  which  is  the  track 
of  an  electric  street  railway. 

Appeal  by  defendant  from  judgment  of  Allegheny 
County  Court  of  Common  Pleas. 

A.  M.  Neeper,  for  appellant. 

Thomas  M.  Marshall,  Jr.,  {Frank  P,  Sproul,  with 
him,)  for  appellee. 

Fell,  J. :  This  action  was  brought  by  a  father  to  recover 
for  expenses  and  loss  of  services  resulting  from  an  injury 
to  his  minor  child.  The  only  assignment  of  error  to  be 
considered  relates  to  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant.  The  testimony  in  relation  to 
the  rate  of  speed  at  which  the  car  was  moving,  to  obstruc- 
tions in  the  street,  to  the  attention  which  the  motorman 
gave  to  his  duties,  and  to  the  question  whether  the  child 
who  was  injured  came  so  suddenly  upon  the  track,  from 
behind  a  wagon,  as  not  to  be  seen  in  time  to  stop  the  car 
before  he  was  struck,  was  conflicting  and  contradictory. 
If  credit  is  given  to  the  plaintiff's  witnesses,  the  car  was 
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moving  at  an  unusually  high  rate  of  speed,  the  view  of  the 
whole  street  in  front  was  unobstructed;  the  child  wag 
Been,  by  passengers  in  the  car,  walking  from  the  foot  pave- 
ment to  the  track,  and  would  have  been  seen  by  the 
motorman,  if  he  had  properly  attended  to  his  duty,  long 
enough  before  the  point  of  the  accident  was  reached  to 
have  enabled  him  to  stop  the  car;  the  motorman,  instead 
of  looking  ahead,  was  looking  at  a  house  at  the  side  of  the 
street,  where  a  number  of  persons  had  assembled,  and  he 
was  negligent  in  not  sooner  stopping  the  car  after  the 
child  was  struck  and  thus  avoiding  the  more  serious 
injuries  which  resulted  from  the  child's  clothing  becoming 
entangled  in  the  machinery.  This  testimony  was 
sufficient  to  carry  the  case  to  the  ]ury»  unless  it 
appeared  that  there  was  contributory  negligence.  The 
child  injured  was  two  years  and  eleven  months  old.  His 
mother  had  asked  her  brother,  the  child's  uncle,  a  boy 
fourteeji  years  old,  to  go  to  a  store  on  the  opposite  side  of 
the  stxeet  for  a  loaf  of  bread.  The  child  begged  to  go 
with  him.  For  greater  safety  the  mother  carried  the 
child  across  the  street,  and  left  him  on  the  pavement,  in 
the  care  of  his  uncle.  The  two  children  walked  down  the 
street  together,  a  short  distance,  when  the  younger  asked 
the  older  to  get  him  a  piece  of  ice  from  a  wagon  standing 
on  the  other  side  of  the  street.  Cautioning  him  to  remain 
where  he  was,  the  older  boy  ran  across  the  street,  got  the 
ice,  and  started  to  return.  As  he  stepped  down  from  the 
wskgon  he  noticed  that  the  child  bad  started  to  follow  him, 
and  was  then  on  the  car  tracks.  The  car  was  at  the 
distance  of  the  width  of  two  or  three  stores,  and  moved  so 
rapidly  that  the  child  was  struck  before  he  could  reach 
him. 

The  only  question  raised  at  the  trial,  which  has  been 
argued  here,  is  whether  the  parents  of  the  child  who  was 
injured  negligently  permitted  him  to  go  upon  the  ntareet 
without  a  suitable  protector.     The  defense  was  confined 
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to  this  ground,  and  the  question  of  imputable  negligence 
was  not  considered,  and  is  not  now  raised.  The  older  boy 
was  fourteen  years  of  age.  He  was  a  member  of  his 
sister's  family  and  had  frequently  aided  in  taking  care  of 
the  child.  The  presumption  is  in  favor  of  his  capacity  as 
a  care-taker,  and  there  was  no  evidence  of  his  incapacity, 
unless  it  be  found  in  the  particular  occurrence  under 
investigation.  The  question  was  for  the  jury,  and  the 
case  should  not  have  been  withdrawn.  The  judgment  is 
affirmed. 


NoT&vSee  note  to  HaU  v.  Ogden  City  St  Ry,  Co,  ^  post. 


Barbaka  Fleishman,   by  next   friend  v.  Nbvxrsink 

Mountain  Railroad  Company. 

Pennsylvania  Supreme  Court,  March  S7, 1896. 

(174  Pa.  St.  610.) 

ELBCmUC  STREET  RAILROAD— INJURY  TO  TRAVELER* 

It  is  not  incumbent  upon  a  motorman  in  charge  of  a  trolley  car,  seeing  a 
child  standing  in  the  gutter,  and  there  being  no  appearance  of  its  inten- 
tion to  cross  the  street,  to  stop  the  car  or  slacken  its  speed.  And  the 
company  cannot  be  held  liable  for  injuries  to  the  child,  due  to  its 
sudden  attempting  to  cross  the  track  immediately  in  front  of  the  car. 

Appeal  by  plaintiff  from  judgment  of  Court  of  Common 
Pleas,  Berks  county. 

At  the  trial  it  appeared  that  at  about  eight  o'clock  on 
the  evening  of  June  22,  1892,  the  plaintiff,  at  that  time 
about  six  years  of  age,  was  struck  and  injured  by  one  of 
defendant's  electric  cars.  Just  before  the  accident  plaintiff 
bad  started  across  the  street,  and  then  stopped.     When 
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the  car  which  struck  her  was  about  ten  feet  from  her,  she 
turaed  suddenly  and  ran  upon  the  track,  and  was  struck 
upon  the  shoulder.  It  appeared  that  from  the  time  the 
child  started  to  run  towards  the  track,  until  the  car  was 
stopped,  the  car  traveled  about  eighteen  feet.  The  evi- 
dence aF  to  the  speed  of  the  car  was  conflicting. 

Plaintiflf's  points,  among  others,  were  as  follows: 
8.  ''The  defendant's  motorman  having,  as  a  witness 
foi  the  defendant,  testified  he  first  saw  the  plaintiff  on 
the  curbstone,  and  that  he  saw  her  stepping  from  the  curb- 
stone into  the  gutter,  which  was  in  the  direction  of  the 
railway  track — if  the  jury  believe  that  the  action  and 
attitude  of  the  child  were  such  as  should  have  indicated  to 
a  reasonably  cautious  man  an  intent  to  get  upon  or  cross 
the  track,  it  is  the  motorman's  duty  by  checking  the  speed 
ot  the  car,  by  ringing  of  the  gong,  or  by  other  proper  and 
reasonable  precautions,  to  have  guarded  against  the  acci- 
dent. Answer.  This  point  I  would  aflBrm,  if  the  facts 
were  correctly  stated  in  it,  but  there  is  nothing  in  the  evi- 
dence of  the  motorman,  or  any  other  witness  to  this  acci- 
dent, to  show  the  action  of  this  child  indicated  an  intention 
to  cross  the  street,  until  within  ten  feet  from  the  place  of 
contact;  and  then  he  swears,  together  with  the  witnesses 
who  were  there  at  the  time,  that  he  did  all  he  could  to 
prevent  the  accident.     [1] 

5.  The  defendant's  motorman  having,  as  a  witness  for 
the  defendant,  testified  that  he  turned  off  the  power,  and 
tried  to  slacken  the  speed  of  the  car  by  applying  the 
brakes,  only  when  he  was  within  ten  feet  of  the  plaint- 
iff, if  the  jury  believe  that  the  defendant  could  have 
avoided  the  accident  if  the  motorman  had  slackened 
the  speed  of  the  car  as  soon  as  he  saw  the  child 
in  the  gutter,  or  upon  the  street,  then  it  was  negli- 
gence in  not  having  done  so.  Answer.  This  point  I  can- 
not affirm.  It  was  not  incumbent  upon  the  motorman  to 
slacken  the  speed  of  the  car,   or  to  stop  the  car,  simply 
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36cause  be  may  have  seen  somebody  standing  in  tbe 
gutter.  Wbile  sbe  was  standing  in  tbe  gutter,  there  was 
QO  possibility  of  running  over  her,  and  there  is  no  evi- 
ience  to  show  any  attitude  or  anything  in  the  manner  of 
the  child  that  would  indicate  to  anybody  that  she  was 
[ibout  to  run  across  the  street,  or  upon  the  track,  or  in 
front  of  the  car.  [2]  The  court  directed  the  jury  to 
find  a  verdict  for  the  defendant.     [3] 

Edward  S.  Kremp,  for  appellant. 

P.  S.  Zither  and  Baer  &  Snyder,  for  appellee. 

Per  Curiam:  We  agree  with  the  learned  court  below 
in  their  views  of  this  case.  There  is  no  evidence  of  negli- 
gence on  tbe  part  of  the  motorman.  He  could  not 
anticipate  the  sudden  action  of  the  child  in  attempting  to 
cross  the  track  immediately  in  front  of  the  car,  and  his 
failure  to  do  so  is  not  negligence. 

Judgment  affirmed. 


NOTB. — See  note  to  Hall  v.  Ogden  City  St  Ry,  Co,,  post. 


Michael  Evers   and   Wife  v.  Philadelphia  Traction 

Company. 

Pennsylvania  Supreme  Court,  July  15, 1896, 
(176  Pa.  St.  876.) 

Elbctric  street  railway— Duty  to  travelers— Contributory  neg- 
ligence OP  parents. 

While  the  movement  of  trolley  cars  rapidly  between  crossings  is  not  of 
itself  evidence  of  negligence  (as  is  such  nmning  at  crossings),  such 
movement  in  a  city  street  requires  vigilant  lookout  of  those  in  charge 
of  cars. 

In  a  case  in  which  a  child  six  years  old  was  run  down  and  kiUed  by  a 
troUey  car,  hHdy  that  the  questions  of  ne^igence  of  the  company  and 
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contribatory  negUgeooe  of  tlia  ohild*8  parents  were  properly  eabiiiiftfeed 
to  the  jury. 
InstnsctioB  to  the  jury  that  *'  it  is  the  duty  of  parents  to  look  after  their 
children  of  tender  yeaie,  and  not  to  turn  them  out  amid  the  dancm 
from  accidents  which  ooonr  upon  crowded  streets,  and  where  tnXkf 
cars  are  running  ahout,  filled  with  the  suggestions  of  danger  to  the 
liTes  and  limhs  of  children;  they  ought  to  exercise  reasonable  sod 
proper  care" — held  sufficiently  favorable  to  the  defendant. 

Appeal  by  defendant  below  from  judgment  of  Coart  of 
Common  Pleas,  Philadelphia  county.  Facts  stated  in 
opinion. 

J.  L.  Vanderalice  and  J.  Howard  OerhdeU,  for  appellant. 

Wendell  P.  Botoman^  for  appellees. 

Dean,  J. :  On  Sunday  forenoon,  the  17th  of  September, 
1893,  Michael  Evers,  four  and  one-half  years  old,  the  son 
of  plaintiffs,  was  run  over  and  killed  by  defendant's  street 
oar  on  Front  street,  between  Bainbridge  and  Catherine,  in 
the  city  of  Philadelphia.  The  plaintiffs  lived  at  the  comer 
of  Meade  and  Swanson  streets ;  the  latter  being  parallel 
with  Front,  and  near  to  it.  Moade  in  a  narrow  street  or 
alley,  running  from  Front  to  the  river.  The  family  of 
plaintiffs  was  made  up  of  the  parents  and  eight  children. 
The  mother  had  washed  and  dressed  Michael,  tht3  deceased 
child,  and  then  had  permitted  him  to  go  with  his  elder 
brother,  Thomas,  to  a  coal  box  on  the  lower  side  of  Meade 
street,  while  she  proceeded  to  wash  and  dress  another  of 
her  children.  About  the  time  she  had  finished  this  one, 
two  other  of  her  children,  girls,  returned  from  church ;  on 
inquiry  of  them,  she  was  told  the  two  boys  were  still  by  the 
coal  box;  she  then  directed  one  of  these  to  tell  the  boys  to 
come  home;  one  of  the  sisters  immediately  did  as  directed 
by  the  mother;  the  elder  boy  obeyed,  but  the  younger 
refused;  the  sister,  on  reporting  to  the  mother,  was 
immediately  sent  to  bring  him  home;  in  this  interval, 
however,  the  boy  had  left  the  coal  box,  and  crossed  over  to 
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the  west  side  of  Front  street,  a  half  square  distant,  and 
then  started  to  run  across  again  to  the  east  side,  when  he 
was  run  over  by  defendant's  car.  The  father  peddled 
brooms  with  a  horse  and  wagon^  and  at  times  manu- 
factured them  himself  in  the  house  where  he  lived ;  two  of 
his  daughters  had  employment^  and  earned  a  living,  but 
the  family  was  in  moderate  circumstances.  The  parents 
brought  suit  against  the  defendant  for  damages,  alleging 
the  death  was  caused  by  its  negligence  in  running  the  car 
at  an  unusual  speed ;  further,  that  when  the  child  started 
from  the  west  side  of  Front  street  to  run  across  the  track  to 
the  east  side,  he  was  in  plain  view  of  the  motorman  for  a 
distance  of  sixty  feet;  that  although  witnesses  on  the 
sidewalk  saw  the  danger,  and  screamed  to  him,  the  motor- 
man  made  no  effort  to  stop  the  car,  and  appeared  to  be 
looking  westward,  in  another  direction.  There  was  much 
negative  evidence  that  no  warning  of  the  approaching  car 
was  given.  The  motorman  hims'elf  admitted  he  was  a  new 
hand  on  city  streets,  having  been  in  employ  of  defendant 
only  four  days,  and  that  this  was  his  first  trip  without  an 
instructor. 

At  the  trial  the  court  below  submitted  the  evidence  to 
the  jury  to  find,  1,  whether  defendant  was  negligent;  2, 
whether  the  parents  were  guilty  of  contributory  negligence 
in  not  exercising  proper  watchfulness  over  their  child. 

The  verdict  was  for  plaintiffs,  and  we  have  this  appeal 
by  defendant,  in  which  there  is  the  single  assignment  of 
error  that  the  court  should  have  peremptorily  directed  a 
verdict  for  defendant  on  two  grounds:  1,  Because  there 
was  no  evidence  of  negligence  on  part  of  defendant;  and 
2,  because  the  evidence  necessarily  warrants  no  other 
inference  than   that  of  negligence  on  part  of  the  parents. 

As  to  the  first  proposition,  it  is  based  on  the  incorrect 
assumption  that  there  was  no  evidence  tending  to  show 
the  motorman  failed  to  fully  perform  his  duty.  Eight 
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mtnessea  testify  this  child,  io  broad  day,  started  from  tbl' 
curb,  which  is  about  seven  fe«t  from  the  rail,  to  cro&a  tbs 
street,  when  the  car  was  fifty  to  sixty  feet  disUoL 
Eugene  O'Neill,  an  intelligent  witness,  a  foreman  otBtere- 
dores,  testified  he  was  sitting  at  a  side  window  of  ft 
house,  looking  towarda  the  west  side  of  Front  street,  tad 
about  thirty  to  forty  feet  distant;  saw  the  child  start  from 
the  curb  to  cross;  then  the  car  cama  into  view,  ranniug 
rapidly  towards  the  child;  the  witness  hallooed  to  the 
raotorman,  who  had  been  looking  to  the  west,  and  not  ia 
front  of  him,  and  who  then  turned  bis  head  to  look  is 
front,  when  he  hallooed  the  second  time,  and  jnst  thentlM 
child  was  run  over.  This  is,  in  substance,  the  testimooj 
of  several  other  witnesses  who  saw  the  child  attemptiiign 
cross,  and  who  saw  the  car  when  it  approached  im 
Whether,  under  the  circumstances,  the  motormsn  failed  u 
exercise  care,  was  a  pure  question  of  fact  to  be  determined 
by  the  jury.  That  the  car  moved  rapidly  between  croai- 
ings  was  not  of  itself  evidence  of  negligence,  but,  clesrK, 
rapid  movement  of  a  car  on  the  street  of  a  city  requires  i 
vigilant  lookout  by  those  in  charge  of  it.  The  cars  hwe 
the  right  to  expeditiously  transport  passengers  on  thesoi- 
face  of  the  streets,  but  that  gives  them  no  exclusive  right 
to  the  surface  occupied  by  their  tracks.  Neither  at  cross- 
ings nor  between  them  is  the  public  right  reiiaquishei 
It  is  only  subordinate  to  that  of  the  railway  company. 
The  fact  that  more  caution  should  be  exercised  in  rujiQiog 
over  crossings  than  on  the  streets  between  them  warraoa 
no  inference  that  the  car  can  be  run  without  caution 
except  on  approaching  crossings;  in  the  one  case,  rapid 
running  is  of  itself  evidence  of  negligence;  in  the  other,  it 
is  not.  Assume,  then,  although  running  with  comparativi 
rapidity,  the  car  was  not  running  at  a  negligent,  and, 
therefore,  unlawful  speed,  the  question  still  recurs  did  the 
motorman  exercise  care  according  to  the  circumstaQces^ 
If  the  witnesses  be  believed,  he  could,  by  merely  lookiog 
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in  front  of  him,  have  seen  the  peril  of  the  child,  and  could 
have  saved  its  life  by  stopping  the  car.  The  case,  on  its 
facts,  is  almost  the  same  as  Schnur  v.  Traction  Co.,  163 
Pa.  St.  29,  where  we  held  the  question  of  negligence  was 
for  the  jury.  In  that  case  the  boy  run  over  was  six  years 
old,  and  it  was  alleged  the  gripman  did  not  see  him ;  but 
there  was  evidence  by  a  number  of  witnesses  that  they 
saw  him  when  the  car  was  sixty  or  seventy  feet  off.  There 
was  no  reason  why  the  gripman,  whose  special  duty  it  was 
to  see  the  track  in  front  of  him,  should  not  have  seen  what 
those  on  the  street  saw. 

The  cases  cited  by  appellant  are  not  applicable  to  the 
evidence,  as  here  offered.  In  Chilton  v.  Traction  Co.,  152 
Pa.  St.  425,  the  child  unexpectedly  turned  and  ran  into  the 
car.  In  Flanagan y.  Railway  Co.,  163  Pa.  St.  102,  the  driver 
of  a  horse  car  was  tending  strictly  to  his  duty  when  a 
little  girl,  seven  years  of  age,  ran  in  front  of  the  car,  when 
he  was  doing  his  best  to  stop  it,  and  did  stop  it  but  an 
instant  too  late  to  avoid  the  accident.  As  we  have 
already  noticed,  the  simple  question  here  was  whether  this 
motorman,  by  the  exercise  of  care  under  the  circumstances 
testified  to,  could  have  avoided  this  accident.  That  was 
fully  and  carefully  submitted  to  the  jury,  and  they  have 
found  defendant  was  negligent,  and  we  must  adopt  that 
as  the  truth. 

This  being  a  child,  contributory  negligence  cannot  be 
imputed  to  him.  If  an  adult  had  been  injured  in  the 
attempt  to  cross  a  street  railway  track  in  front  of  a  rapidly 
moving  car,  fifty  or  sixty  feet  distant,  in  charge  of  a  negli- 
gent motorman,  quite  another  question  would  have  been 
raised.  As  to  the  alleged  negligence  of  the  parents,  we 
are  of  opinion  the  court  committed  no  error  in  also  sub- 
mitting that  question  to  the  jury.  Clearly,  if  the  evidence 
were  undisputed,  that  these  parents  had  habitually  per- 
mitted a  child  of  this  age  to  play  on  the  street  on  which 
ran  the  trolley  car,  there  could  have  been  no  recovery;  or, 
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if  tbe  evidence  bad  shown  they  did  not,  on  that  day,  under 
the  circumstances,  exercise  the  care  which  a  child  of  sndi 
tender  years  demanded,  there  could  have  been  no  recoveiy. 
But  it  will  be  noticed  the  family  was  a  large  one,  and  not 
in  affluent  circumstances.  The  mother  had  only  such  aid 
in  caring  for  the  younger  children  as  those  older  could 
give.  She  washed  and  dressed  this  one,  and  permitted 
him,  with  his  brother,  eight  years  old,  to  go  to  the  coal 
box  on  Meade  street,  where  there  was  no  railway  track; 
when  she  had  completed  her  motherly  duty  to  the  second 
child,  and  one  of  the  daughters  had  returned  from  church, 
she  sent  for  both  children;  tbe  oldest  returned;  the 
deceased  one  refused ;  she  immediately  sent  again  for  him, 
but  before  he  was  reached  the  caprice  and  heedlessness  of 
childhood  had  led  him  to  Front  street,  where  he  was 
killed.  It  was  not  for  the  court  to  say,  from  this  evidenoe, 
the  parents  were  negligent.  We  think  the  following 
instruction  of  the  learned  judge  of  the  court  below  on  this 
evidence  was  all  that  defendant  bad  the  right  to  ask:  "It 
is  the  duty  of  parents  to  look  after  their  children  of  tender 
years,  and  not  to  turn  them  out  amid  the  dangers  from 
accidents  which  occur  upon  crowded  streets,  and  where 
troney  cars  are  running  about,  filled  with  the  suggestions 
of  danger  to  the  lives  and  limbs  of  children.  They  ought 
to  exercise  reasonable  and  proper  care,  and  one  of  the  ques- 
tions you  are  called  upon  to  determine  is  as  to  whether  or 
not  these  parents  did  exercise  such  due  care  in  looking 
after  this  child." 

The   assignment  of  error  is  overruled,   and  judgment 
afl&fimd. 


N0TB.-*dM  note  to  HaU  v.  Ogden  City  St  Ry,  Co.,  potL 
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Lizzis  A.  WoBCKNEE  V.  Erib  Elbctrio  Motor  Company. 

Pennsylvania  Supreme  Court,  July  15, 1896. 
ELEcrrEic  street  railway— Duty  to  child  in  street. 

The  motorman  of  a  trolley  car  saw  a  child  three  years  old  start  from  the 
sidewalk  toward  the  track  twenty-five  feet  distant.  There  was  tesii" 
mony  that  he  brought  the  car  nearly  to  a  full  stop,  and  then,  seeing  the 
child  turn  from  the  track,  released  the  brake.  The  child  suddenly  turned 
across  the  track  and  the  car  struck  her.  Heid,  that  the  question  of  the 
niotorman*s  negligence  was  properly  submitted  to  the  jury. 

Appbll  by  defendant  below  from  judgment  of  Erie 
County  Court  of  Common  Pleas.     Facts  stated  in  opinion. 

8.  A.  Davenport  and  /.  M.  Sherwin,  for  appellant. 

S.  if.  Brainerdy  Geo.  H.  Higgins,  T.  A.  Lamb  and  E.  A. 
Walling,  for  appellee. 

Fell,  J. :  The  plaintiff  was  three  years  and  ten  months 
of  age  at  the  time  of  her  injury.  Accompanied  by  her 
brother,  who  was  ten  years  old,  she  attempted  to  cross  a 
street  on  which  the  cars  of  the  defendant  were  running. 
The  street  was  100  feet  wide,  with  a  roadway  64  feet  in 
width.  The  car  tracks  were  25  feet  from  the  curb,  and 
the  street  was  at  the  time  clear  of  obstructions.  The 
plaintiff  crossed  the  street  diagonally  from  the  curb  to  the 
tracks,  in  the  direction  in  which  the  car  was  running. 
She  was  seen  by  the  motorman  when  she  started  to  cross, 
and  when  the  car  was  100  feet  from  the  point  where  she 
reached  the  tracks.  The  electric  current  had  been  turned 
off,  and  the  car  was  running  slowly,  on  a  slightly  declin- 
ing grade.  The  testimony  in  the  plaintiff's  behalf  was  that 
sbtt  had  not  changed  her  course   or  stopped  from  the  time 
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she  left  the  curb  until  she  was  struck  by  the  car,  and  that 
DO  effort  was  made  by  the  motorman  to  stop  the  car  until 
she  was  within  a  few  feet  of  the  tracks.  The  testimony 
produced  by  the  defendant  tended  to  show  that  the  plaint- 
iff, when  within  five  or  six  feet  of  the  tracks,  and  eight 
or  ten  feet  from  the  car,  turned  towards  the  sidewalk; 
that  the  motorman  had  brought  the  car  nearly  to  a  fall 
stop,  and  then,  assuming  that  there  was  no  danger  of  an 
accident,  released  the  brakes;  and  that,  as  the  car  moTed 
forward,  the  plaintiff  suddenly  turned,  and  ran  in  front 
of  it. 

Because  of  her  age,  contributory  negligence  could  not  be 
imputed  to  the  plaintiff.  If  her  witnesses  were  correct  ia 
their  statements,  the  motorman  was  guilty  of  negligence 
in  not  attempting  to  stop  the  car  until  the  moment  of  the 
accident.  If  the  defendant's  witnesses  were  correct,  the 
only  debatable  ground  now  presented  by  the  record  is 
whether  the  plaintiff,  by  chaTiging  her  course  after  having 
turned  towards  the  sidewalk,  came  so  suddenly  and 
unexpectedly  upon  the  track  as  to  relieve  the  motorman 
from  the  charge  of  negligence,  and  the  company  from 
liability.  The  case  is  not  that  of  a  child  coming  suddenly 
in  front  of  a  moving  car  at  a  place  where  its  presence  ob 
the  street  was  not  to  be  expected.  This  child  was  seen  by 
the  motorman  approaching  the  tracks  in  front  of  his  car. 
He  knew  of  the  danger  in  time  to  guard  against  it.  In  a 
measure  he  did  so.  According  to  his  own  testimony,  hi 
had  full  control  of  the  movements  of  the  car.  He  brought 
it  almost  to  a  stop,  and  could  readily  have  stopped  it 
entirely  before  the  child  reached  the  track.  Thus  far  he 
was  careful.  But,  when  he  saw  the  child  turn  from  the 
tracks,  he  released  the  brakes,  and  let  the  car  go  forward 
on  a  down  grade.  She  was  then  within  ten  feet  of  the 
front  of  the  car,  and  within  five  feet  of  the  tracks.  She 
was  running  thoughtlessly  and  playfully  in  front  of  her 
brother,  looking  back  over  her  shoulder  towards  him,  and 
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away  from  the  direction  in  which  the  car  was  coming. 
Her  brother,  understanding  the  danger  of  which  she  was 
unconscious,  was  running  after  her,  and  was  within  a  very 
few  feet  of  her.  If  the  motorman  had  held  the  car  a 
moment,  or  taken  the  brakes  partly  off,  and  allowed  it  to 
move  forward  slowly,  the  accident  would  have  been 
avoided.  When  asked, "Why  did  you  not  wait  until  she 
got  back  a  safe  distance  from  the  track?"  he  replied: 
**She  was  going  on.  We  don't  have  time  to  stand  around. 
When  she  started  back  from  the  curb,  I  took  it  for  granted 
she  was  going  back."  Whether  he  took  too  much  for 
granted,  and  acted  imprudently,  was  for  the  jury.  If  the 
Jury  accepted  the  statements  of  the  defendant's  witnesses, 
this  was  the  turning  point  of  the  case;  audit  was  sub- 
mitted by  the  learned  judge  with  great  care  and  ability, 
and  with  entire  fairness  to  both  parties.  The  jugdment 
is  affirmed. 


NaTB.*See  note  to  Hall  v.  Ogden  City  St  Ry.  Co,,  post. 


Citizens'  Rapid  Transit  Company,  v.  Solomon  Sbigbist. 

Tennessee  Supreme  Courts  January  SO,  1896* 

(96  Tenn.  119.) 
Elsctbic  street  railway— Injury  to  traveler. 

A  traTeler  approaching  an  electric  street  railway  is  not  bound,  as  matter 
of  law,  to  look  carefully  up  and  down  the  track  before  venturing  upon  it. 

A  traveler  approaching  the  crossing  of  an  electric  street  railway,  while 
bound  to  be  careful  on  his  own  part,  has  the  right  also  to  assume  that 
those  having  charge  of  an  approaching  car  will  be  careful.  Therefore  held 
that  a  traveler  who,  when  ten  feet  from  the  track,  looked  and  saw  a  oaf 
approaching  200  or  250  yards  away,  was  not  guilty  of  contributory  nep 
ligenoe,  as  matter  of  law,  in  attempting  to  cross  the  track  ahead  of  the 
oar  without  looking  a  second  time  for  it. 
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A  motorman  in  oharge  of  an  electric  car  who,  knowing  he  is  approaching 
a  pablio  orQ68tiic  and  seeing  a  traveler  approaching  the  track  and  near 
it,  fails  to  have  his  car  under  reasonable  control,  is  guilty  of  negligence. 

Gases  of  this  series  cited  in  opinion,  appearing  in  bcdd  faced  type:  Wdtmm 
▼.  Minneapolis  St  By,  Co.^  vol.  4,  p.  510;  Hickman  v.  Union  Depot  K 
Co.t  vol.  4,  p.  463;  Bemhard  v.  Rochester  By,  Co,,  vol.  4,  p.  506;  Shea  v. 
St.  PmU  City  By.  Co,,  vol.  4,  p.  481. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Davidson  county.     Facts  stated  in  opinion. 

Steger,  Washington  &  Jackson,  and  P.  D,  Madden,  for 
Transit  Company. 

Lemuel  R.  Campbell  Skud  J.  8.  Pilcher,  for  Seigrist. 

Caldwell,  J. :  Solomon  Seigrist  brought  this  suit 
against  the  Citizens'  Rapid  Transit  Company  to  recover 
damages  for  personal  injuries  which,  he  averred,  it  wrong- 
fully and  negligently  inflicted  upon  him.  The  trial,  before 
court  and  jury,  resulted  in  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $650,  and  the  defendant,  after  motion 
for  a  new  trial  had  been  overruled,  appealed  in  error. 

The  Citizens'  Rapid  Transit  Company  was  a  regularly 
chartered  street  car  company,  operating  electric  street  cars 
upon  Cedar  street  in  the  city  of  Nashville,  and  upon  the 
Charlotte  pike  to  West  Nashville,  by  one  continuous  line. 
Both  Cedar  street  and  the  Charlotte  pike  were  public  high- 
ways, properly  in  constant  use  by  the  general  public,  as 
well  as  by  the  street  car  company. 

Solomon  Seigrist,  the  plaintiff  below,  was  a  baker, 
residing  in  West  Nashville,  and  furnishiug  bread  daily, 
from  his  covered  wagon,  to  his  customers  in  Nashville. 

The  injuries  complained  of  in  this  case  were  caused  by 
a  severe  collision,  in  which  one  of  the  street  car  company's 
outgoiag  cars  ran  against  and  overturned  his  wagon,  while 
he,  as  driver,  returning  to  his  home,  was  passing  across 
the  company's  track  at  a  regular  and  well  known  crossing 
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on  the  Charlotte  pike.  That  the  injuries  were  thus 
inflicted,  and  that  they  were  of  a  serious  nature,  is  not 
disputed;  but  the  company,  through  its  counsel,  contends 
that  the  collision  was  the  result  of  such  negligence  on  the 
part  of  Seigrist  as  to  bar  his  action,  and,  therefore,  that 
there  is  no  evidence  to  support  the  verdict. 

What  were  the  relative  and  respective  legal  rights  and 
duties  of  the  two  parties  at  the  particular  time  and  place? 
Undoubtedly,  they  both  had  the  legal  right  to  use  that 
part  of  the  public  highway  upon  which  the  collision 
occurred;  but,  since  they  could  not  use  it  at  the  same 
moment  of  time,  it  was  the  duty  of  each  to  so  use  it  as  not 
to  injure  the  other,  or  unreasonably  impede  the  other's 
use.  The  right  of  neither  was  superior  to  that  of  the 
other.  The  duty  of  neither  was  more  exacting  than  that 
of  the  other.  Their  rights  and  their  duties  were  equal. 
Both  were  bound  to  exercise  reasonable  care  and  diligence 
to  prevent  a  collision,  and  each  was  allowed  to  assume 
that  the  other  would  do  so,  and  to  act  accordingly.  It 
was  the  duty  of  Seigrist  to  look  and  listen,  and  to  have  his 
horse  under  reasonable  control,  as  he  approached  the  cross- 
ing; and  so  it  was  the  duty  of  the  motorman  to  survey  the 
highway  ahead  of  him,  and  to  have  his  car  under  reason- 
able control  as  he  approached  the  crossing.  Neither  one, 
reaching  the  place  first,  would  have  been  under  any  obliga- 
tion to  stop  and  wait  for  the  other  to  approach  and  pass; 
but  either,  in  that  situation,  would  have  been  authorized 
to  proceed  on  his  way,  assuming  that  the  other,  being  in 
reasonable  control  of  his  vehicle,  and  otherwise  in  the  exer. 
cise  of  ordinary  care,  as  he  should  be,  would  not  collide 
with  him;  and  no  mistake  he  might  have  made  in  that 
rightful  assumption  could  be  charged  to  him  as  negli- 
gence, unless  the  lack  of  such  control  and  care  on  the  part 
of  the  other  person  was  apparent  to  him  at  the  time. 
Neither  party,  in  such  a  case,  could  excuse  himself  for 
going  into  obvious  danger  if  he  knew  it  was  impending. 
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Ib  Mb  late  work  on  Street  Railways,  at  section  304, 
Booth  says  -/'As  already  stated,  as  a  general  rule,  especially 
between  street  crossings,  cars  have  a  right  of  way  superior 
to  that  of  other  vehicles  and  pedestrians,  this  preferential 
right  to  be  exercised  in  a  reasonable  and  prudent  manner. 
But  this  rule  does  not  apply  to  crossings  of  tracks  at  street 
intersections.  There  the  car  has  a  right  to  cross,  and 
must  cross,  the  street;  and  vehicles  and  foot  passengers 
have  a  right  to  cross,  and  must  cross,  the  railroad  track. 
Neither  has  a  superior  right  to  the  other.  The  right  of 
each  must  be  exercised  with  due  regard  to  the  right  of  the 
other,  and  in  such  a  careful  manner  as  not  unreasonably 
to  abridge  or  interfere  with  the  right  of  the  other.  This 
equality  of  right,  however,  does  not  absolve  one  who  is 
about  to  cross  the  tracks  from  the  duty  of  taking  proper 
precautions  to  avoid  accidents." 

Another  short  statement  of  the  law  as  to  injuries  at 
street  crossings  is  as  follows:  ''It  is  generally  held  that 
street  railroads  have  no  superior  right  of  way  over  vehicles 
at  street  crossings,  and  the  company  will  be  liable  for 
negligence  of  its  employes  in  failing  to  have  the 
car  under  control  at  such  place,  thereby  causing 
injury  to  persons  with  vehicles;  and  the  question 
of  negligence  and  contribulory  negligence  is  for  the 
jury.  This  has  been  held  in  regard  to  electric  cars. 
WiUson  w.  Minneapolis  Street  Railroad  Cb.,  53  Minn. 
661 ;  Hick^nan  w.  Union  Depot  Railroad  Co.,  47  Mo. 
App.  65;  Buhrens  v.  Dry  Dock,  &c.  Railroad  Co.,  53  Hun, 
571;  Bernhard  v.  Rochester  Railroad  Co.,  68  Hun, 
369.  And  the  same  has  been  held  in  regard  to  cable  car 
companies.  Popt  v.  Kansas  City  Cable  Railroad  Co.,  99 
Mo.  400.  And  the  same  was  held  with  regard  to  horse  car 
companies.  O'Neil  v.  Dry  Dock^  &c.  Railroad  Co.,  129  N. 
Y.  125;  Hicks  v.  Citizens'  Railroad  Co.,  25  L.  R.  A.  508, 
509,  note. 

In  our  own  case  of  Memphis  City  Railway  Co.  v.  Logue, 
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it  was  said  that  "'the  public  have  an  equal  right  with  the 
company  to  travel  on  the  streets;  and,  therefore,  the  com- 
pany must,  in  using  its  franchises,  exercise  such  care  and 
caution,  for  the  purpose  of  avoiding  accident  and 
endangering  property  and  persons,  aa  a  reasonable 
prudence  will  suggest. '^     13  Lea,  34. 

Authorities  to  the  same  general  effect  might  be  greatly 
multipliedi  but  it  is  hardly  necessary  that  it  should  be 
done. 

The  verdict  of  a  jury  in  a  civil  case  will  not  be  disturbed 
in  this  court  if  there  is  any  evidence  to  sustain  it.  Kirk* 
patrick  v.  Jenkins,  ante,  p.  85,  and  cases  there  cited.  And 
in  order  to  impeach  it  successfully,  on  the  ground  that 
there  is  no  evidence  to  sustain  it,  the  complaining  party 
must  take  as  true  the  strongest  legitimate  view  of  the 
testimony  against  him,  and  show  that  it  affords  no  support 
for  the  finding  of  the  jury. 

That  is  the  burden  that  the  street  car  company  has 
assumed  in  this  case;  and,  with  that  requirement  in  view, 
we  will  now  examine  some  of  the  testimony  found  in  this 
record,  in  the  light  of  the  rules  heretofore  laid  down  in 
this  opinion,  with  respect  to  the  relative  and  respective 
rights  and  duties  of  the  two  parties  at  the  time  and  place 
of  the  accident. 

Seigrist  said,  on  the  stand,  that,  when  he  **had  gotten 
about  ten  yards  from  the  crossing,"  and  before  attempting 
to  pass  over  the  street  railway  track,  he  ** looked  back  to 
see  if  the  car  was  coming;"  that  he  **8aw  it  coming  some 
distance  up  the  hill,"  seemingly  ** 200  or  250 yards  behind" 
him,  and  thought  he  had  plenty  of  time  to  cross  the  track 
in  front  of  the  car;  that  **the  car  was  moving  fast,"  and 
he  "was  driving  about  four  miles  an  hour;"  that,  as  soon 
as  he  looked  back,  when  ten  yards  from  the  crossing,  he 
"started  to  drive"  his  horse  across  the  track,  and  did  not 
look  back  again  until  the  front  wheels  of  his  wagon  were 
upon  the  track,  and  he  "heard  the  car  coming  very  fast;" 
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and  that,  before  he  could  get  entirely  across  the  track  the 
car,  which  ''was  flying,"  struck  the  rear  part  of  the 
wagon,  on  the  side,  with  great  force,  throwing  the  vehicle 
from  the  track,  upsetting  it,  breaking  the  hind  wheels  and 
other  parts,  and  inflicting  serious  and  ^permanent  injuries 
upon  his  person. 

This  testimony  was  sufficient  to  justify  the  jury  in  find- 
ing that  Seigrist  had  observed  the  requisite  precautions  to 
prevent  an  accident,  and  that  he  was  free  from  culpability 
in  the  matter.  Though  it  was  his  duty  to  look  and  listen 
as  he  approached  the  crossing,  it  was  not  incumbent  on 
him  to  stop  before  going  upon  the  track,  when  it  seemed 
to  him,  upon  reasonable  ground,  that  he  could  pass  over 
in  safety. 

The  law  does  not  require  so  great  an  amount  of  careful- 
ness of  a  person  in  crossing  a  street  railway  as  in  crossing 
a  steam  or  commercial  railway,  for  the  obvious  reason  that 
his  right  is  greater  and  his  danger  less  in  the  former  than 
in  the  latter  case.  To  entitle  him  to  recover  for  injuries 
received  while  passing  over  a  street  railway,  he  need  not 
"show,  absolutely,  that  he  looked  carefully  up  and  down 
the  track  before  venturing  upon  it.'*  Beach,  Contrib. 
Neg.  (2nd  ed.)  sec.  290;  Shea  v.  St.  JPaul  City  Railway 
Co.  (Minn.),  52  N.  W.  Rep.  902;  McClainr.  Brooklyn  City 
Railway  Co,  (N.  Y.  App.),  22  N.  E.  Rep.  1063. 

It  was  not  negligence  per  se  for  Seigrist  to  go  upon  the 
track  without  looking  a  second  time  for  the  approaching 
car.  When  only  ten  yards  from  the  crossing  he  saw  the 
car,  and  thought  it  was  two  hundred  or  two  hundred  and 
fifty  yards  away.  With  that  belief  and  the  rightful 
assumption  that  the  motorman  saw  him,  and  had  his  car 
under  reasonable  control,  as  he  could  and  should  have 
done,  Seigrist,  having  reached  the  crossing  first,  had  the 
right  to  continue  his  journey  and  cross  the  track  without  let 
or  hindrance.  Having  had  that  legal  right,  and  having 
attempted  to  exercise  it  in  a  prudent  manner,  he  can  in 
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no  true  sense  be  charged  with  responsibility  for  the  conse- 
quences of  his  mistaken  assumption  that  the  motorman 
would  likewise  be  prudent,  and  not  run  upon  him.  Watson 
V.  Minneapolis  Street  Railway  Co.,  53  Minn.  551. 

On  the  other  hand,  the  evidence  is  clear  that  the  motor- 
man  was  guilty  of  negligence  proximately  causing  the 
injuries  complained  of,  in  that  he,  knowing  of  the  public 
crossing,  and  seeing  Seigrist  near  by,  and  approaching  it, 
did  not  have  his  car  under  reasonable  control,  but  was 
running  at  such  a  high  rate  of  speed  that  he  could  not,  or 
at  lease  did  not,  stop  in  time  to  prevent  a  collision. 
Watson  V.  Railway  Co.,  supra;  Hickman  v.  Railway  Co., 
supra;  Ruhr  ens  v.  Railroad  Co.f  supra;  Remhard  v.  Railway 
Co.,  s%Lpra;  Pope  v.  Railway  Co.,  supra;  0*Neil  v.  Hailroad 
Co.,  129  N.  Y.  125.     Affirmed. 


NOTB.— See  note  to  HaU  v.  Ogden  City  St  Ry.  Co.,  post. 


W.  M.  Hair  v.  Citizens'  Railway  Company. 

Texas  Court  of  CivQ  Appeals,  Dec  4, 1895. 

Fbiohtbnino  horsb  by  gong  on  strbbt  cab. 

To  oontinne  sounding  the  gong  upon  a  street  car  after  it  has  become  ap- 
parent that  horses  attached  to  a  wagon  in  front  of  the  car  are  frightened 
and  rendered  unmanageable  thereby,  is  negligence.  Under  such  circum- 
stances it  is  the  duty  of  the  motorman  to  stop  either  the  car  or  the  gong. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  McLennan  county. 

Clark  &  Bolinger,  for  appellant. 

Rich  F.  Munroe,  for  appfilJee. 
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FiSHBB,  G.  J. :  Action  for  damages  by  appellee  against 
appellant,  operating  a  street  railway  in  the  city  of  Waco, 
based  upon  the  negligence  of  appellant  in  continuously 
sounding  the  bell  upon  a  car  operated  by  the  servants  of 
appellant  along  a  public  street  of  said  city,  whereby  the 
horses  hauling  a  wagon  upon  which  the  appellee  was 
riding  became  unmanageable  and  ran  away,  and  as  the 
result  of  which  appellee  was  violently  thrown  from  the 
wagon  and  injured.  Judgment  below  was  rendered 
against  appellant  for  $600. 

We  find  that  the  appellee,  with  others,  was  riding  on  top 
of  a  load  of  hay,  which  was  in  a  wagon  being  hauled  by 
horses  along  a  public  street  of  the  city  of  Waco,   along 
which  was  operated  a  street  car  line  by  appellant;   and 
that,  at  the  time  and  in  the  manner  as  alleged  in  the 
petition,   the  appellant's  car  approached  the  wagon  and 
team  from  behind,  and,  before  the  car  reached  the  team, 
the  bell  or  gong  upon  the  car  was  repeatedly  and  loudly 
sounded,  and  the  horses  thereupon  became  unmanageable, 
and  the  servant  operating  the  car  saw  this  condition  of 
things,  or  could  have  seen  it  by  the  exercise  of  ordinary 
diligence,  and  continued  to  ring  the  bell  or  sound  the  gong 
until  the  car  had  about  passed  the  team,  or  was  about  even 
with  it,  which  caused  the  horses  to  run  away,  and,  when 
so  running,  the  wagon  struck  a  post,  and  the  appellee  was 
thrown  off  and  injured,   substantially  in   the  manner  as 
alleged.     We  find  that  the  servant  of  appellant  was  guilty 
of  negligence  in  continuing  to  ring  the  bell  or  sound  the 
gong    under  the    circumstances,    and  that   such    ringing 
caused  the  team  to  run  away,  and  but  for  that  fact  the 
appellee  would  not  have  been  injured.     And  we  find,  at 
the  time  of    injury,   and  before,   that  appellee  was    not 
guilty  of  contributory  negligence,  for  the  reason  that  he 
was  riding  upon  the  load  of  hay,  nor  does  it  appear  from 
the  evidence  that  he  was  guilty  of  negligence  in  any  other 
respect  ;  nor  does  it  appear  that  the  driver  of  the  team 
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was  guilty  of  negligence  that  contributed  to  plaintiff's 
injury.  We  find  that,  at  the  time  the  bell  or  gong  was  so 
continuously  sounded,  there  was  no  occasion  or  reason  why 
the  appellant  should  continuously  ring  it,  and  that  such 
continuous  ringing  was  loud,  and  calculated  to  frighten 
the  horses  to  the  wagon.  We  find  that  the  verdict  is  not 
excessive,  and  in  every  respect  warranted  by  the  evidence. 
Under  the  facts,  the  plaintiff  was  entitled  to  recover. 
The  appellant,  in  operating  its  car  along  the  street,  had 
the  right,  when  occasion  required,  as  a  measure  of  pre- 
caution, to  avert  danger  to  its  passengers  and  the  traveling 
public,  to  ring  the  bell  or  sound  the  gong,  and,  it  may  be 
conceded,  was  required  to  also  sound  it  when  approaching 
a  public  crossing;  but  this  duty  or  privilege  did  not 
warrant  the  bell  or  gong  to  be  sounded  when  it  appeared 
that  it  was  dangerous  to  those  traveling  along  the  street 
to  continue  to  do  so.  When  the  appellant  discovered  that 
the  horses  would  probably  become  unmanageable,  and 
likely  run  away,  it  was  its  duty  to  either  stop  the  car,  or 
to  cease  from  ringing  the  bell  or  sounding  the  gong,  when 
the  circumstances  were  such  as  to  reasonably  lead  to  the 
belief  that  to  continue  to  do  so  would  likely  cause  the 
team  to  become  unmanageable  or  run  away,  and  thereby 
cause  injury  to  either  the  person  or  property  of  some  one. 
We  think  the  charge  of  the  court  was  correct,  and  fully 
covered  the  case.  We  find  no  reversible  error,  and,  there- 
fore, aflSrm  the  judgment  of  the  court  below.    Affirmed. 


Note. — ^It  does  not  distinctly  appear  that  the  defendant  in  the  above  ac- 
tion was  an  dectric  railway  company.  The  point  decided  is,  however,  one 
which  affects  such  companies,  and  the  case  is  therefore  inserted* 

See  note  to  HoUy,  Ogden  City  St.  By,  Co.,  post* 
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Joseph  Dbderichs  v.  Salt  Lake  City  Railway  Company. 

Utah  Supreme  Court,  Feb.  11, 1896. 

ElBOTBIC  8TBEBT  RAILWAY— DITTY  TO  TBAYKLBB. 

(Head-note  by  the  oonrt): 

Where  the  testimony  tends  to  show  that  the  electrio  oar  of  defendant  was 
ran  at  the  rate  of  about  20  miles  an  hoar,  at  the  time  of  the  aocideot. 
maoh  faster  than  was  allowable  under  the  oity  ordinanoes,  and  that  no 
gong  was  sounded,  and  no  bell  rung,  held,  that  it  is  quite  ponible  thai, 
had  the  car  been  run  at  its  usual  legal  rate  of  speed  and  the  beH  mng, 
and  gong  sounded,  as  should  have  been  done,  the  accident  woold  not 
have  happened.  And  where  it  is  also  quite  possible  that,  had  the  plaint 
iff  observed  that  degree  of  ordinary  care  and  caution  which  would  be  ei 
pected  of  an  ordinarily  prudent  man  under  like  circumstances,  the  aod 
dent  would  not  have  happened,  still  it  was  for  the  jury  to  pass  upon  the 
testimony,  and  determine,  from  it,  the  question  of  the  negligence  of  tiie 
street  car  company,  under  the  circumstances  of  this  case  in  proof,  and 
it  was  error  for  the  trial  court  to  grant  a  motion  for  nonsuit. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  BQeif  t. 
Salt  Lake  Bapid  TYans,  Co,,  vol.  5,  p.  694. 

Appeal  by  plaintiflf  from  judgment  of  District  Court, 
Salt  Lake  county. 

Richard  B.  Shepard,  A.  N.  Cherry  and  H.  0.  Shepard, 
for  appellant. 

Rawlins  &  CriichloWj  for  respondent. 

Miner,  J. :  This  action  was  brought  to  recover  damages 
for  personal  injuries  to  appellant,  claimed  to  have  been 
occasioned  by  the  respondent  in  negligently  running  its 
electric  street  cars  in  the  city  of  Salt  Lake.  It  appears 
in  substance,  from  the  testimony  of  the  plaintiff,  that,  at 
about  5  or  6  o'clock  in  the  afternoon,  in  October,  1891,  he 
was  driving  a  horse  and  wagon  on  Eighth  East  street  in 
Salt  Lake  City,  and  had  stopped  to  water  his  horse  at  a 
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trough,  situated  about  40  feet  north  of  the  north  line  of 
Second  South  street,  on  Eighth  East  street,  after  which  he 
moderately  drove  south  on  Eighth  East  street,  and,  after 
crossing  the  sidewalk  on  the  north  side  of  Second  South 
street,  he  saw  a  car  coming  west  at  a  point  about  300  feet 
east  of  the  crossing.  At  this  time,  he  states,  he  thought 
he  had  plenty  of  time  to  cross  the  crossing.  Trees 
osbtructed  his  view  until  he  had  crossed  the  sidewalk. 
When  his  horse  got  to  the  railroad  track  the  car  was  about 
120  feet  from  the  east  crossing  of  Second  South  street.  At 
this  time  he  first  noticed  that  the  car  was  running  rapidly. 
It  was  getting  dark.  That  he  then  gave  his  horse  a 
licking  to  get  out  of  the  way  of  the  car.  That  before  the 
car  struck  him,  the  motorman  said,  **Get  out  there."  No 
bell  was  being  rung  and  no  gong  was  being  sounded.  The 
car  struck  the  hind  wheels  of  his  wagon,  and  broke  them 
down,  on  the  south  side  of  the  track;  his  buggy 
was  torn  to  pieces,  one  of  his  teeth  knocked  out, 
one  of  his  ribs  broken,  and  he  was  otherwise  ser- 
iously injured.  From  these  injuries  he  claims  he  has 
suflFered  ever  since.  That,  prior  to  the  accident,  he  was 
a  strong,  healthy  man,  about  42  years  of  age.  That  he 
paid  $22  for  repairing  the  buggy,  $100  for  medical  ser- 
vices, and  lost  one  and  one-half  month's  time,  worth  $8 
per  day.  That,  at  the  time  of  the  accident,  the  car  was 
running  at  an  unusual  rate  of  speed,  at  about  twenty 
miles  per  hour.  That  he  did  not  notice  the  speed  of  the 
car  until  he  got  on  the  track.  The  car  was  coming  down 
grade,  and  he  could  not  tell  how  fast  it  was  running  until 
his  horse  reached  the  track.  After  the  car  struck  him  it 
ran  80  feet  west  on  Eighth  East  street,  before  it  was 
stopped.  The  horse  was  gentle  and  accustomed  to  the 
cars.  He  could  not  state  whether  his  horse  walked  or 
trotted  when  coming  towards  the  track.  That  his  horse's 
head  was  about  40  feet  from  the  track  when  he  first  saw 
VOL.  VI— 38. 
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the  car.  That  if  the  car  had  been  running  at  the  usual 
rate  of  speed,  he  would  have  had  plenty  of  time  to  cross 
safely.  The  rails  were  wet,  and  it  was  on  down  grade. 
Mr.  Scoville,  a  witness  for  the  plaintiff,  testified,  in  sub- 
stance: That  he  was  on  the  corner,  and  saw  the  collision. 
Saw  two  cars  coming  west,  one  behind  the  other,  so  close 
that  it  seemed  that  they  were  racing.  At  this  time  saw 
plaintiff  at  the  watering  trough,  going  south.  He  was 
struck,  and  his  buggy  injured,  and  he  was  thrown  out  by 
the  collision,  which  occurred  near  the  center  of  the  street. 
The  car  ran  125  feet  west  of  the  point  of  collision  before 
it  stopped.  Up  to  the  time  the  horse  went  on  to  the  track, 
no  effort  was  made  to  stop  the  car.  He  struck  the  horse 
with  his  whip  when  it  was  on  the  track.  At  the  time  he 
got  out  his  whip,  the  car  was  about  76  to  100  feet  from  the 
buggy.  He  says:  **In  my  judgment,  based  upon  observa- 
tions, the  car  was  running  20  miles  an  hour,  and  faster 
than  the  usual  rate  of- speed.  The  motorman  did  not  put 
on  brakes,  or  try  to  stop  the  car,  until  the  instant  the 
collision  occurred.  He  put  on  brakes  when  it  was  apparent 
that  he  would  hit  the  buggy,  but  not  before.  Did  not  hear 
any  bell  rung  or  gong  sounded."  He  says:  **I  don't  think 
he  could  have  checked  his  horse  after  it  got  on  the  track." 
Mr.  Watrous,  a  passenger,  testified,  in  substance:  Saw 
plaintiff  driving  towards  the  track,  and  close  to  it.  Do 
not  think  the  car  stopped  from  the  time  it  left  Ft.  Douglass. 
The  car  was  going  at  a  fast  rate  of  speed.  *'In  fact,  it 
was  going  as  fast  as  I  ever  saw  a  car  go.  It  was  going 
faster  than  any  street  car  that  I  ever  rode  on."  Saw  the 
man  on  the  track  when  the  car  was  75  or  100  feet  away. 
The  motorman  did  not  try  to  stop  the  car  until  it  was  very 
close  to  the  buggy.  When  the  car  stopped,  it  was  150  to 
180  feet  west  of  the  west  crossing  of  Eighth  East  street. 
**I  remarked,  on  coming  down  from  Ft.  Douglass,  that  we 
were  running  very  fast."  Mr.  Kelson,  the  conductor, 
testified,  in  aubstance:  Saw  a  man  approaching  the  track, 
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within  a  few  feet  of  it.  **I  spoke  to  the  motorman,  and 
said,  'Lookout,  Sam/  and  the  motorman  looked  back  at 
me.  When  the  man  saw  his  danger,  he  struck  the  horse 
with  his  whip.  Saw  plaintiff  when  he  drove  on  Second 
South  street.  The  car  was  then  160  feet  east  on  Eighth 
East  street,  and  over  200  feet  from  the  place  of  the  collision 
when  it  was  stopped.  We  were  behind  time,  and  made  no 
stops  from  the  fort.  If  a  car  was  in  good  condition,  and 
a  dry  rail,  it  ought  to  be  stopped  in  very  near  its  length. 
A  motorman  can  wind  up  brakes  in  about  two  seconds. 
I  didn't  hear  the  bell  ring.  We  were  running  faster  than 
usual.  I  reported  to  the  company  that  the  bell  rang,  but, 
as  a  matter  of  fact,  it  did  not  ring,  as  there  was  no  bell 
to  ring."  The  report  of  the  accident  made  by  this 
witness  to  the  company  was  somewhat  different  from  his 
testimony.  It  is  shown  that  he  left  the  employ  of  the 
company  after  the  accident,  and  worked  several  days  for 
the  plaintiff.  After  the  appellant  rested  his  case, 
respondent's  counsel  moved  for  a  judgment  of  nonsuit,  on 
the  grounds  (1)  that  the  evidence  fails  to  show  that  the 
defendant's  agents,  in  charge  of  the  car,  were  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury; 
(2)  that  plaintiff  was  guilty  of  contributory  negligence 
which  directly  caused  the  injury  for  which  he  seeks  to 
recover.  The  court  granted  the  motion  for  a  nonsuit,  dis- 
missed the  cause,  and  rendered  judgment  against  the 
plaintiff  for  costs.  From  this  judgment  and  order,  and 
from  the  order  overruling  the  plaintiffs'  motion  for  a  new 
trial,  this  appeal  was  taken. 

The  respondent  is  a  corporation,  engaged  in  running  and 
operating  a  line  of  electric  street  cars  on  several  streets  in 
Salt  Lake  City.  Appellant  contends  that  the  evidence  was 
sufficient  to  show  negligence  and  want  of  ordinary  care  on 
the  part  of  the  respondent  in  running  and  operating  the 
^ar,  and  that,  at  the  time  in  question,  the  car  was  running 
at  an  unusually  rapid  rate  of  speed,  which  was  not  only 
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in  excess  of  12  miles  per  hour,  allowed  by  the  ordinsDces 
of  the  city,  but  that  the  undisputed  testimony  shows  that 
the  car  was  being  run  at  a  rate  of  20  miles  per  honr,  and 
that  the  respondent  was  also  negligent  in  not  sounding  the 
gong  and  ringing  its  bell  at  the  crossing  in  question. 
Upon  the  other  hand,  the  respondent  claims  that  the 
appellant  was  negligent  in  his  conduct,  which  not  only 
contributed  to,  but  caused,  the  accident.  The  testimony 
tends  to  show  that  the  car  was  being  run  at  a  rate  of  about 
20  miles  an  hour  at  the  time  of  the  accident,  much  faster 
than  was  allowable  under  the  city  ordinances.  It  also 
appears,  from  the  testimony,  that  no  gong  was  sounded 
and  no  bell  rung  on  the  occasion  in  question.  It  is  quite 
possible  that,  had  the  car  been  run  at  the  usual  legal  rate 
of  speed,  and  the  bell  rung  or  gong  sounded,  as  the 
appellant  might  expect  would  be  done,  that  this  accident 
would  not  have  happened.  It  is  also  quite  possible  that, 
had  the  appellant  observed  that  degree  of  ordinary  care 
and  caution  which  would  be  expeeted  of  an  ordinary  prudent 
man  under  like  circumstances,  this  accident  would  not 
have  happened.  This  court  has  previously  had  occasion 
to  pass  upon  this  question  of  negligence  and  contributory 
negligence,  as  affecting  the  right  of  recovery.  In  the  case 
of  Wirus  V.  Rio  Crrande  Western  Railway  Co.,  9  Utah,  228, 
this  court  said:  "As  the  question  of  negligence  and  want 
of  ordinary  care  on  the  part  of  the  defendant  was  one  of 
the  facts,  for  the  jury  to  determine,  under  all  the  facts  and 
circumstances  of  the  case,  and  under  proper  instruction 
from  the  court,  so,  also,  the  question  as  to  whether  or  not 
the  plaintiff,  by  his  negligence  and  want  of  ordinary  care 
and  caution  contributed  to  cause  the  injury,  and  whether 
or  not  there  was  negligence  in  the  plaintiff  which  was  the 
proximate  cause  of  the  injury,  and  whether  or  not  the 
defendant,  by  the  exercise  of  reasonable  care  and  prudence 
might  have  avoided  the  consequences  of  the  plaintiff's 
negligence,  if  it  was  such,  were  likewise  questions  of  fact 
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for  the  jury  to  determine,  under  like  rules."  In  the  case  of 
Grand  Trunk  Railway  Co.  v.  Ives,  144  U.  S.  428,  the  court 
said:  ''As  the  question  of  negligence  on  the  part  of  the 
defendant  was  one  of  fact,  for  the  jury  to  determine,  under 
all  the  circumstances  of  the  case,  and  under  proper  in- 
structions from  the  court,  so,  also,  the  question  of  whether 
there  was  negligence  in  the  deceased,  which  was  the 
proximate  cause  of  the  injury,  was  likewise  a  question  of 
fact,  for  the  jury  to  determine,  under  like  rules.  The 
determination  of  what  was  such  contributory  negligence 
on  the  part  of  the  deceased  as  would  defeat  this  action,  or, 
perhaps,  more  accurately  speaking,  the  question  of 
whether  the  deceased,  at  the  time  of  the  fatal  accident,  was 
under  all  the  circumstances  of  the  cause,  in  the  exercise 
of  such  due  care  and  diligence  as  would  be  expected  of  a 
reasonably  prudent  and  careful  person,  under  similar  cir- 
cumstances, was  no  more  a  question  of  law  for  the  court  than 
was  the  question  of  negligence  on  the  part  of  the  defendant. 
There  is  no  more  of  an  absolute  standard  of  ordinary  care 
and  diligence  in  the  one  instance  than  in  the  other.'' 
OlsenY.  Oregon  Short  Line,  &c.  Railway  Co.,  9  Utah,  129; 
BUey  V.  Salt  Lake  Transit  Co.,  10  Utah,  428;  Jeffs  v. 
Bio  Grande  Western  Railway  Co.,  9  Utah,  374;  Smith  v.  Rio 
Grande  Railway  Co,,  9  Utah,  141;  Woods  v.  Southern  Pa- 
cific  Co.,  9  Utah,  146. 

We  think  it  was  for  the  jury  to  pass  upon  the  testimony, 
and  determine  from  it  the  question  of  the  negligence  of  the 
street  car  company,  and  as  to  whether  or  not  the  appellant 
was  guilty  of  contributory  negligence,  under  the  circum- 
stances in  proof.  The  appellant  may  have  expected  that, 
if  the  car  was  being  run  at  an  unusual  rate  of  speed,  the 
motorman  would  have  sounded  the  gong  or  rang  the  bell, 
in  order  to  give  timely  warning  of  his  approach;  that  the 
car  would  have  been  equipped  with  the  customary  brakes; 
that  it  would  not  have  been  run  at  more  than  the  usual 
rate  of  speed,    without  reasonable  and    thnely  warning, 
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while  crossing  the  street;  that  the  operators  of  the  car 
were  in  a  better  position  to  judge  of  the  speed  of  the  car 
than  would  the  appellant  be,  towards  whom  the  car  was 
approaching;  and,  while  expecting  this,  yet  it  was  his 
duty  under  the  facts  shown,  to  make  reasonable,  careful 
and  diligent  use  of  his  eyes  and  ears.  Each  case  involving 
these  questions  must  be  weighed  by  such  a  reasonable 
standard  of  care  as  would  be  applied  to  the  conduct  of 
ordinarily  reasonable  men,  acting  under  like  circum- 
stances, taking  into  consideration  the  time,  locality  and 
circumstances  surrounding  the  transaction.  We  think 
the  question  of  the  alleged  negligence  on  the  part  of  the 
respondent,  and  of  the  alleged  contributory  negligence  on 
the  part  of  the  appellant,  were  alike  questions  for  the 
jury,  and  are  of  the  opinion  that  the  court  erred  in 
granting  the  nonsuit,  and  that,  upon  the  facts  shown,  the 
case  should  have  been  submitted  for  the  consideration  of 
the  jury.  With  this  view  of  the  case,  it  is  unnecessary  to 
pass  upon  the  other  questions  presented  by  the  record. 
The  judgment  of  the  court  below  is  set  aside  and  reversed, 
with  costs,  and  a  new  trial  granted. 
Zane,  C.  J.,  and  Bartch,  J.,  concur. 


Note.— See  note  to  next  case. 


William  H.  Hall  v.  Ogden  City  Street  Railway 

Company. 

Utah  Supreme  Court,  April  /,  780G, 

Rleotric  street  railway— Duty  to  travelfr— Nkgligexce  and  con- 
tributory NEOLIQE^'CE. 

(Head-note  by  the  court): 
Plaintiff  emerged  from  an  alley  way,  driving  hfg  team  into  an  open  street, 
upon  which  defendant  ran  its  car.    Immediately  after  leaving  the  alley, 
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he  looked  in  the  direction  from  which  the  oar  catne,  and,  in  consequence 
of  the  trees  and  poles,  saw  none,  and  then  approached  the  track.  Before 
crossing  it  he  made  no  particular  effort  to  see  whether  a  car  was  coming, 
and  it  was  possible  that  the  poles  might  have  obstructed  the  view 
between  him  and  the  car.  The  car  was  running  at  the  rate  of  25  or  80 
miles  an  hour,  and  no  gong  was  sounded  until  just  before  the  colli8i<Hi 
occurred  in  which  plaintiff  was  injured.  Held,  that  a  nonsuit  was  im- 
properly  granted. 

A  street  railway  company  has  no  superior  right  on  a  public  street  to 
that  of  the  public  at  large,  except  the  right  to  lay  its  track  and  operate 
its  cars;  and  if  it  adopts  a  dangerous  propelling  power  it  must  be  held 
to  a  degree  of  care  proportionate  to  the  increase  of  danger  to  the  public. 

A  street  car  has  the  right  of  way  in  case  of  meeting  a  person  or  vehicle, 
but  each  party,  in  order  to  avoid  accident,  must  exercise  ordinary  care 
and  such  reasonable  prudence  as  the  surrounding  circumstances  require; 
and  what  may  be  considered  ordinary  care  in  one  case  may  amount  to 
culpable  negligence  in  another.  The  existence  of  negligence  in  each 
case  must  depend  on  the  circumstances  peculiar  to  it. 

It  is  the  duty  of  a  motorman  to  notice  whether  or  not  the  track  is  clear 
when  he  approaches  a  public  crossing,  and  to  soimd  the  gong  as  a 
warning. 

The  ordinance  showing  the  rate  of  speed  a  car  was  allowed  to  run  was 
competent  evidence,  and  should  have  been  admitted,  unless  it  was 
invalid,  and  did  not  apply  to  the  case. 

While  some  courts  hold  that,  where  the  speed  is  greater  than  that  per- 
mitted by  the  ordinance,  it  is  negligence  per  86,  yet  the  better  rule 
appears  to  be  that  it  is  a  circumstance  from  which  negligence  may  be 
inferred,  and  is  always  proper  to  be  considered  by  the  jury. 

Persons  traveling  on  a  public  street,  along  or  across  a  street,  are  not  held 
to  the  exercise  of  the  same  degree  of  care  as  when  traveling  along,  or 
upon,  or  across  an  ordinary  steam  railroad. 

When  the  injured  party  was  negligent  in  the  first  instance,  such  negli- 
gence will  not  defeat  his  action,  if  it  be  shown  that  the  defendant 
might  have  avoided  the  injury  by  the  exercise  of  ordinary  care  and 
reasonable  prudence. 

As  to  whose  negligence  was  the  proximate  cause  of  the  accident  is  a  ques- 
tion of  fact  for  the  jury. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Block 
V.  Salt  Lake  Rapid  Transit  Co.,  vol.  4,  p.  189;  Cincinnati  St,  Ry,  Co.  v. 
Whitcomb^  vol.  5,  p.  602;  Houston  City  St,  Ry.  Co,  v.  Woodlock,  vol.  5,  p. 
580;  Riley  v.Salt  Lake  Rapid  Transit  Co,,  vol.  5,  p.  594:  Denver  Tramway 
Co,  v.  Reid,  vol.  4,  p.  432;  Little  v.  Superior  Rapid  Transit  Co.,  vol.  5, 
p.  599;  Dedericha  v.  Salt  Lake  City  Ry.  Co.,  vol.  H,  p.  592. 

Appeal  by  plaintiff  from  judgment  of  nonsuit  rendered 
in  District  Court,  Weber  county. 
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Moloney  &  Perkins  and  Rhodes  &  Tait,  for  appellant. 
Evans  &  RogerSy  for  respondent. 

Bartgh,  J. :  This  suit  was  brought  in  consequence  of 
alleged  carelessness  of  the  defendant  company,  which 
resulted  in  personal  injury  to  the  plaintiff.  When  the 
evidence  had  been  introduced,  the  court  granted  a  motion 
for  a  nonsuitf  on  the  ground  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  afterwards  denied  a  motion 
for  a  new  trial.  These  rulings  are  assigned  as  error  on 
appeal. 

At  the  time  of  the  accident  the  defendant  was  operating 
a  street  car  railway  in  the  city  of  Ogdeu  and  the  injury 
was  caused  on  its  line  on  Washington  avenue  where  it 
intersects  with  First  street.  The  plaintiff  had  delivered  a 
load  of  hay  to  one  Anderson,  and  on  his  return  passed 
through  a  private  alley,  just  north  of  First  street,  over  the 
sidewalk,  which  is  one  rod  wide,  on  to  said  avenue,  which 
is  eight  rods  wide,  and  then,  turning  slightly  to  the  south, 
continued  across  the  eastern  portion  of  said  avenue  in  a 
westerly  direction,  and  turned  his  horses  to  cross  the 
defendant's  track,  when  the  collision  occurred.  Extending 
north  from  First  street  there  is  a  row  of  shade  trees  at  the 
edge  of  the  sidewalk  on  the  avenue,  and  electric  poles, 
about  100  feet  apart,  on  the  middle  thereof,  and  the  car 
track  is  on  the  west  side  of  the  electric  poles.  These  trees 
and  poles  obstruct,  from  the  sidewalk,  the  view  to  the 
north,  where  the  car  in  question  came  from;  and  just 
after  the  plaintiff,  who  was  driving  slowly,  and  sitting  on 
the  front  end  of  his  hayrack  on  the  wagon,  had  left  the 
sidewalk,  he  looked  to  the  north  and  south  for  a  car,  with- 
out seeing  any,  but  did  not  look  immediately  before 
attempting  to  cross.  When  near  the  track,  the  electric 
poles  somewhat  obstructed  the  view  of  the  plaintiff  to 
Bee  the  car.     There  is  some  conflict  in  the  evidence  as  to 
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how  far  the  car  was  from  the  wagon  when  the  gong  was 
sounded.  The  plaintiff  testified  that  he  heard  no  gong, 
and  had  no  knowledge  of  the  car's  approach  until  it  struck 
him.  The  witness  Anderson,  who  was  in  the  best  position 
to  see,  said  the  car  was  not  more  than  from  five  to  eight 
feet  from  plaintiff,  and  two  other  witnesses  that  it  was  not 
more  than  fifty  or  sixty  feet  from  him  when  the  gong 
sounded.  The  car  at  the  time  was  running  at  the  rate  of 
twenty-five  to  thirty  miles  per  hour,  and,  no  brakes  being 
set,  or  any  effort  made  to  stop,  it  struck  with  full  force, 
demolishing  the  wagon  and  hayrack,  killing  one  horse,  and 
severely  and  permanently  injuring  the  plaintiff.  The 
wagon  and  team  were  dragged  about  fifty  feet  after  being 
struck.  The  accident  happened  at  the  crossing  on  First 
street,  which,  however,  is  not  a  laid  out  street  west  of  the 
avenue,  but  it  is  open,  and  the  public  cross  through  there, 
it  being  a  short  way  to  Harrisville  avenue.  The  railway 
track,  to  the  north  of  the  place  of  the  accident,  is  straight, 
with  no  obstruction  to  the  view  except  the  electric  poles. 
The  plaintiff  knew  that  the  cars  were  running  regularly 
about  every  fifteen  minutes.  The  accident  happened  on 
the  10th  of  October,  1893,  at  5.30  P.  M.,  it  being  a  calm 
and  clear  day.  Such  is  the  testimony,  in  substance,  dis- 
closed by  the  record.  The  plaintiff  also  offered  in  evi 
dence  a  city  ordinance  to  show  the  rate  of  speed  which  was 
allowed  on  railroads  in  Ogden  City;  but  this  was  rejected 
by  the  court  on  the  ground  that  it  was  incompetent, 
irrelevant  and  immaterial.  Counsel  for  the  appellant 
insist  that  the  court  erred  in  rejecting  the  ordinance,  and 
we  are  inclined  to  sustain  their  contention.  It  was 
admissible,  unless  for  some  special  reason  it  was  either 
invalid,  or  did  not  apply  to  this  case.  No  such  reason 
being  shown,  it  ought  to  have  been  admitted. 

The  main  question  in  this  case  arises  on  the  action  of 
the  court  in  granting  the  nonsuit.  Assuming  the  evidence 
to  be  true — which  we  must  for  the  purpose  of  a  nonsuit 
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the  question  is,  did  it  present  such  a  case  as  justified  the 
court  in  determining  as  a  matter  of  law  that  the  appellant 
could  not  recover?  To  determine  this,  it  becomes 
important  to  advert  to  the  relative  rights  of  the  public  and 
street  railway  companies  to  the  use  of  the  streets  in  a  city. 
When  streets  in  a  city  or  village  have  been  regularly 
platted  and  dedicated  for  public  use,  all  persons  have 
equal  rights  thereon,  so  far  as  public  travel  is  concerned. 
Originally,  such  streets  were  not  designed  for  street  rail- 
ways, but  they  were  confined  to  the  right  of  public  travel 
in  the  ordinary  modes.  Courts,  however,  have  become 
much  more  lax  in  the  enforcement  of  strict  technical  rules 
as  to  the  use  of  streets,  through  advanced  civilization, 
enlightened  public  policy  and  a  desire  to  subserve  the 
public  welfare,  and  now  permit  a  reasonable  portion  of  the 
streets  to  be  used  for  street  railways,  holding  that  such  is 
a  proper  use.  Nevertheless,  this  confers  upon  a  street  rail- 
way company  no  superior  right  to  that  of  the  public  at 
large,  except  the  right  to  lay  its  track  and  operate  its  car, 
which  must  be  done  with  as  little  inconvenience  to 
ordinary  travel  as  practicable.  Nor  does  its  franchise, 
apart  from  this,  confer  upon  it  any  greater  or  superior 
right  to  the  use  of  the  street  than  is  enjoyed  by  any  one  of 
the  citizens.  The  right  to  lay  its  track  and  operate  its  cars 
includes  within  it  no  exclusive  right  to  the  use  of  any 
particular  portion  of  the  street,  not  even  that  whereon  the 
track  is  laid.  Nor  does  it  relieve  the  company  from  its 
obligations  to  exercise  due  care  in  the  operation  of  its 
road,  so  as  to  avoid  injury  to  persons  traveling  upon  the 
street,  or  in  the  rightful  use  of  the  same,  or  from  liability 
for  accidents,  which  are  the  proximate  result  of  the  want 
of  proper  care,  skill  or  vigilance  on  the  part  of  its  agents. 
The  duty  of  the  company  to  recognize  the  rights  of  per- 
sons in  the  lawful  use  of  the  streets  is  imperative,  and  if 
it  adopts  a  propelling  power  which  increases  the  hazards 
of  such  persons,  it  must  be  held  to  a  degree  of  care  pro- 
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portionate  to  the  increase  of  danger  because  of  such  pro- 
pelling power.  This  is  so  because  the  more  dangerous  the 
appliance,  the  more  likely  it  is  for  casualties  to  happen, 
and,  consequently,  the  greater  the  degree  of  care  which 
must  necessarily  be  exercised  in  order  to  avoid  their 
occurrence.  As  the  company,  however,  is  held  to  a 
degree  of  care  commensurate  with  the  circumstances  of 
each  particular  case,  so  likewise  is  the  citizen,  for  he 
cannot  recklessly  place  himself  in  the  way  of  danger,  and 
then  complain  of  injury.  He  is  bound  equally  with  the 
company  to  the  exercise  of  a  proper  degree  of  care,  skill 
and  vigilance.  He  has  no  exclusive  right  to  any 
particular  portion  of  the  street,  any  more  than  has  the 
railway  company.  Ordinarily,  he  may  walk  or  drive  upon 
the  track  or  across  it,  but  because  cars  are  designed  to  run 
only  upon  the  track  he  cannot  heedlessly  obstruct  its 
passage  without  assuming  the  risk  of  injuries  for  which 
he  may  have  no  redress.  The  car  has  the  right  of  way  in 
case  of  meeting  a  person  or  vehicle  on  the  track,  but  each 
party,  in  order  to  avoid  accident,  is  bound  to  exercise 
ordinary  care,  and  such  reasonable  prudence  and  pre- 
caution as  the  surrounding  circumstances  may  require. 
These  circumstances  necessarily  vary  in  each  particular 
case  in  their  relation  to  each  other,  and  the  conduct  of  the 
parties  must  be  considered  in  the  light  of  their  surround- 
ings at  the  particular  time  when  they  were  called  upon  to 
act.  What  may  be  considered  ordinary  care  in  one  case 
may,  under  the  circumstances  of  another,  amount  to 
culpable  negligence.  So  an  act  which  would  have  been 
viewed  with  indifference  when  the  street  cars  were  drawn 
by  horses  at  such  low  rate  of  speed  as  to  be  easily 
controlled  might  be  gross  negligence  when  the  car  is 
propelled  by  electric  power  at  a  much  higher  rate  of  speed. 
Mr.  Justice  Lamar,  delivering  the  opinion  of  the  court  in 
Grand  Trunk  Railway  Co,  v.  Ives,  44  U.  S.  408,  said: 
"There  is  no  fixed  standard  in  the  law  by  which  a  court  is 
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enabled  to  arbitrarily  say  in  every  case  what  conduct  shall 
be  considered  reasonable  and  prudent,  and  what  shall  con- 
stitute ordinary  care  under  any  and  all  circumstances. 
The  terms  'ordinary  care/  'reasonable  prudence/  and  such 
like  terms,  as  applied  to  the  conduct  and  affairs  of  men,  have 
a  relative  significance,  and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  in  one  case  may,  under 
different  surroundings  and  circumstances,  be  gross  negli- 
gence.*' Shea  V.  Potrero  &  Bay  View  Railroad  Co., 44  Cal.  414; 
Nichols  V.  Jones  (Pa.  Sup.),  31  Atl.  Rep.  329;  Dodey 
Block  ¥.  Salt  Lake  Rapid  TranHt  Co.,  9  Utah  81 ;  Lake 
Roland  EL  Railway  Co.  v.  McKewen,  (Md.),  31  Atl.  Rep. 
797 ;  Cincinnati  St.  Railway  Co.  v.  Whitcomb,  66  Fed. 
Rep.  915.  From  a  consideration  of  these  principles  it  is 
evident  that  the  existence  of  negligence  in  each  case  must 
depend  upon  the  circumstances  peculiar  to  it,  and  which 
surrounded  the  parties  at  the  time  of  the  occurrence  on 
which  the  controversy  is  based.  Where  negligence  does 
appear,  there  are  generally  some  prominent  facts  which 
show  a  want  of  due  regard  for  the  safety  of  others,  or  an 
absence  of  proper  care  and  precaution,  so  as  to  avoid  the 
casualty,  or  incaution  or  lack  of  skill  in  the  use  of 
dangerous  instrumentalities  in  places  obviously  perilous, 
or  the  doing  of  an  act  which  duty  had  forbidden,  or  the 
omission  to  do  one  which  duty  had  commanded  to  be  done. 
If,  in  any  case,  these  facts,  or  any  of  them,  appear,  and 
in  addition  thereto  it  is  shown  that,  in  consequence 
thereof,  injury  has  been  inflicted  upon  a  person  who  was 
himself  in  the  exercise  of  ordinary  care  and  reasonable 
prudence,  and  not  so  connected  with  the  author  of  the 
injury  as  to  have  assumed  the  hazard,  then  it  is  a  case  of 
negligence,  for  which  an  action  will  lie. 

Applying  this  test  to  the  case  at  bar,  it  follows  conclu- 
sively, from  the  facts  above  stated,  as  shown  by  the  plaint- 
iff's testimony,  that  the  railway  company  was  guilty  of 
negligence  on  the  occasion  of  the  accident.      The  car  was 
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propelled  by  an  electric  motor,   at  the  rate  of  26  to  30 
miles  an  hour,  on  a  public  highway  in  the  city  of  Ogden; 
but,  notwithstanding  such  high  rate  of  speed,  and  the  fact 
that  the  car  was  approaching  a  public  crossing,  no  gong 
was  sounded  until  about  the  time  of  the  collision;    nor 
were  the  brakes  applied,  nor  any  attempt  made  to  stop  the 
car,  nor  any  proper  warning  given.     Under  these  condi- 
tions   and    circumstances,    how    can    it    be  successfully 
contended  that  the  railroad  company  was  not  derelict  in 
its  duty?     It  is  apparent  from  the  evidence  that,  if  the  car 
had  been  run  at  a  reasonable  rate  of  speed,  the  accident 
could  have  been  averted ;  but,  even  at  the  speed  the  car 
was  running,  the  motorman,  by  exercise  of  ordinary  care, 
could  have  averted  it.     The  track  was  straight  for  a  long 
distance  north  of  the  crossing  in  question,  and  there  was 
nothing  to   obstruct  his  view  thereon.       If  he  saw  the 
plaintiff  in  his  perilous  position  in  time  to  stop  the  car 
and  avoid  the  injury,  he  was  bound  to  do  so.     If  he  did 
not  see  him,  then  he  was  equally  guilty  of    negligence, 
because  it  was  his  duty  to  look,  and  ascertain  whether  or 
not  the  track  was  clear,  when  he  was  approaching  a  public 
crossing.     So  when  he  was  approaching  such  crossing  it 
was  his  duty  to  sound  the  gong  as  -warning.     If,    as  is 
contended  by  counsel  for  the  respondent,  the  plaintiff  was 
driving  alongside  the  track,  with  his  back  towards  the  car, 
it  was  especially  the  duty  of  the  motorman  to  give  warning, 
and  keep  his  car  under  control.       He  had  no  right  to 
presume   that  the  plaintiff  would  not  cross  the  track  at 
such  crossing.     The  contention  of  counsel  for  the  respon- 
dent, that  it  was  the  duty  of  the  plaintiff  to  look  out  to  see 
that  the  way  was  clear  before  crossing  the  track  applies 
with  equal  force  to  the  motorman  operating  the  car.     Such 
duty,  in  law,  was  imposed  on  both  parties.     The  plaintiff, 
having  looked  for  a  car  after  he  left  the  sidewalk,   and 
having  seen  noue,  may  have  been  lulled  into  a  sense  of 
security  that  there  was  no  danger,  and  he  may  not  have 
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enabled  to  arbitrarily  say  in  every  case  what  conduct  s&a/l 
be  GOQsidered  reasoDable  aod  prudent,  and  what  shall  con- 
stitute ordinary  care  under  any  and  all  circumstanoea, 
The  terms  'ordinary  care,'  'reasonable  prudence,'  and  such 
like  terms,  as  applied  to  the  conduct  and  affairs  of  men,  hsTr 
a  relative  significance,  and  cannot  be  arbitrarily  defioed. 
What  may  be  deemed  ordinary  care  in  one  case  may,  under 
different  surroundings  and  circurastancea,  be  gross  negli- 
gence, "  Shea  V.  PotrcTO  &  Bay  View  Railroatl  Go.  ,44  Cal.  414; 
Nichols  V.  Jonfs  (Pa.  Sup.),  31  Atl.  Rep.  329;  DonlfV  , 
Block  V.  Salt  Lake  Rapid  Transit  Co.,  9  Utah  31;  I^ 
Rolajul  El.  Railway  Co.  v.  McKewen,  (Md.),  31  Atl.  Rep. 
797 ;  Cincinnati  St.  RaVway  Co.  v.  Mliitcomb,  66  Fed. 
Rep.  915.  From  a  consideration  of  these  principles  it  ii  , 
evident  that  the  existence  of  negligence  in  each  case  mu^l 
depend  upon  the  circumstances  peculiar  to  it,  and  wliich 
surrounded  the  parties  at  the  time  of  the  occurrence  on 
which  the  controversy  is  based.  Where  negligence  <to(B 
appear,  tliert;  aro  generally  some  prominent  facts  wbicli 
show  a  want  of  due  regard  for  the  safety  of  others,  orsn 
absence  of  proper  care  and  precaution,  so  as  to  avoid  the 
casualty,  or  iucaution  or  lack  of  skill  in  the  use  of 
dangerous  instrumentalities  iu  places  obviously  perilous, 
or  the  doing  of  an  act  which  duty  had  forbidden,  or  th« 
omission  to  do  one  which  duty  h-id  commanded  to  be  done. 
If,  in  any  case,  these  facts,  or  any  of  them,  appear,  and 
in  addition  thereto  it  is  shown  that,  in  consequence 
thereof,  injury  has  been  inflicted  upon  a  person  wbow« 
himself  in  the  exercise  of  ordinary  care  and  reasonable 
prudence,  and  not  so  connected  with  the  author  of  ih* 
injury  as  to  have  assumed  the  hazard,  then  it  is  ac&seol 
negligence,  for  which  an  action  will  lie. 

Applying  this  test  to  the  case  at  bar,  it  follows  conclu- 
Bivtly,  from  the  facta  above  stated,  as  shown  by  theplainl- 
iff's  testimony,  that  the  railway  company  was  guilty "' 
negligence  on  the  occasion  of  the  accident.      The  car  ffU 
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)ropelled  by  an  electric  motOFy   at  the  rate  of  26  to  30 
ailes  an  hour,  on  a  public  highway  in  the  city  of  Ogden ; 
»ut,  notwithstanding  such  high  rate  of  speed,  and  the  fact 
hat  the  car  was  approaching  a  public  crossing,  no  gong 
was  sounded  until  about  the  time  of  the  collision ;    nor 
%  ere  the  brakes  applied,  nor  any  attempt  made  to  stop  the 
ar,  nor  any  proper  warning  given.     Under  these  condi- 
ions    and    circumstances,    how    can    it    be  successfully 
iontended  that  the  railroad  company  was  not  derelict  in 
is  duty?     It  is  apparent  from  the  evidence  that,  if  the  car 
lad  been  run  at  a  reasonable  rate  of  speed,  the  accident 
tould  have  been  averted ;  but,  even  at  the  speed  the  car 
vas  running,  the  motorman,  by  exercise  of  ordinary  care, 
»uld  have  averted  it.     The  track  was  straight  for  a  long 
listance  north  of  the  crossing  in  question,  and  there  was 
lothing  to   obstruct  his  view  thereon.       If  he  saw  the 
3laintifF  in  his  perilous  position  in  time  to  stop  the  car 
ind  avoid  the  injury,  he  was  bound   to  do  so.     If  he  did 
3ot  see  him,  then  he  was  equally  guilty  of    negligence, 
)ecause  it  was  his  duty  to  look,  and  ascertain  whether  or 
lot  the  track  was  clear,  when  he  was  approaching  a  public 
rossing.     So  when  he  was  approaching  such  crossing  it 
ras  his  duty  to  sound  the  gong  as  warning.     If,    as  is 
3ntended  by  counsel  for  the  respondent,  the  plaintiff  was 
riving  alongside  the  track,  with  his  back  towards  the  car, 
,  was  especially  the  duty  of  the  motorman  to  give  warning, 
nd  keep  his  car  under  control.       He  had  no  right  to 
resume   that  the  plaintiff  would  not  cross  the  track  at 
iich  crossing.     The  contention  of  counsel  for  the  respon- 
ent,  that  it  was  the  duty  of  the  plaintiff  to  look  out  to  see 
iiat  the  way  was  clear  before  crossing  the  track  applies 
rith  equal  force  to  the  motorman  operating  the  car.     Such 
.uty,  in  law,  was  imposed  on  both  parties.     The  plaintiff, 
laving  looked  for  a  car  after  he  left  the  sidewalk,   and 
laving  seen  noue,  may  have  been  lulled  into  a  sense  of 
lecurity  that  there  was  no  danger,  and  he  may  not  have 
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been  as  vigilant  as  he  ought  to  have  been,  but  that 
did  not  relieve  the  defendant  from  performing  his 
duty  when  approaching  the  crossing.  *'It  is  the 
duty  of  a  street  railway  company  to  exercise  ordinary  care 
and  diligence  to  prevent  injury  to  persons  lawfully  travel- 
ing the  street  or  road  occupied  by  its  tracks.  It  is  bound 
to  know  that  the  public  may  use  the  entire  road  or  street 
when  not  in  actual  use  by  its  cars,  and  it  must  employ  rea- 
sonable means  to  prevent  injury  to  those  who  it  knows  may 
rightfully  so  use  the  road  or  street;  for  this  knowledge  re- 
quires that  it  shall  exercise  care  and  diligence  to  make  it  rea- 
sonably safe  to  travel  the  highway  in  the  ordinary  mode.'' 
Elliott  on  Roads  &  S.  p.  585;  Busw.  Pers.  Inj.  sec.  123; 
Swain  Y.  Fourteenth  St.  Railway  Co.^  93  Cal.  179;  Piper  y. 
C.  M.  &  H.  P.  Railroad  Co.,  77  Wis.  247;  Traction  Co.  v. 
Appel  (Md.),  31  Atl.  Rep.  964;  Houston  City  8f.  JRail- 
way  Co.  V.  Woodlock  (Tex.  Civ.  App.),  29  S.  W.  Rep. 
817;  Robinson  v.  Western  Pac.  Railroad  Co.,  48  Cal.  409. 
The  city  ordinance  which  the  plaintiflF  attempted  to  intro- 
duce in  evidence  limited  the  rate  of  speed  on  railroads  in 
Ogden  City  to  eight  miles  an  hour,  but  whether  or  not 
the  ordinance  applied  to  this  case,  and  regardless  of  any 
ordinance  limiting  the  rate  of  speed,  a  railroad  company 
has  no  right  to  run  its  cars  at  such  a  high  rate  of  speed, 
over  a  public  crossing,  or  through  a  frequented  street  in  a 
city,  as  will  endanger  public  safety,  and  put  those  who  are 
rightfully  in  the  use  of  the  street  to  extra  hazards. 
Grand  Trunk  JRailway  Co.  v.  Ives,  supra;  Thompson  v.  N.  Y. 
C.  &  IL  R.  Raihvay  Co.,  110  N.  Y.  636;  C.  &  B.  Railroad 
Co.  V.  Perkins,  125  111.  127;  L.  &  N.  R.  Co.  v.  Com.,  13  Bush. 
388.  Some  courts  hold  that  where  the  speed  is  greater 
than  that  permitted  by  the  ordinance,  it  is  negligence  per 
se;  but  the  better  rule,  and  the  one  sustained  by  the  weight 
of  authority,  appears  to  be  that  it  is  a  circumstance  from 
which  negligence  may  be  inferred,  and  is  always  proper 
to    be    considered,     by    the    jury,     in    determining    the 
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question    whether    or    not    the    railway    company    waa 
guilty    of     negligence.       Busw.     Pers.     Inj.    sec.     122; 
liUey  V.  Salt  Lake  Bapid  Transit  Co.,  10  Utah,  428; 
Railway  Co.  v.  Ives,   supra;  Gulf,  C.  &.  S.  F.  Railway  Co. 
V.  Brtiiling  (Tex.   Sup.)  12  S.  W.   Eep.   1121;  Denver 
Tramway  Co.  v.  Reid,  (Colo.  App.),  35  Pac.  Eep.  269. 
The  conclusion  is  irresistible  that  on  the  question  of  negli- 
gence of  the  defendant  there  was  ample  evidence  to  be  pre- 
sented to  the  jury,  but  counsel  for  the  respondent  insist 
that  the  appellant  was  guilty  of  such  contributory  negli- 
gence as  precludes  his  recovery.     It  is  urged  in  support  of 
this  contention  that,  had  the  appellant  looked  to  the  north 
before  going  upon  the  track,  he  would  have  observed  the 
car,   and  then  could  have  stopped  his  horses  until  it  had 
passed,  and  thus  have  avoided  the  injury;  and  that,  having 
failed  in  this,  he  was  the  author  of  his  own  misfortune. 
It  is  not  clear  from  the  evidence  that  if  he  had  looked 
north  immediately  before  going  upon  the  track,  he  would 
have  observed  the  car.      In  fact,  it  is  shown  that  from  his 
position,  just  before  his  horses  stepped  upon  the  track,  the 
electric  poles  formed  some  obstruction  to  the  view,  and  it 
cannot  be  presumed  that  he  was  reckless  as  to  his  own 
safety.     It  would  be  more  reasonable  to  infer  from  the  evi- 
dence in  the  record  that  he  felt  secure  because  of  the  observ- 
ation he  had  made,  when  in  a  position  where  his  view  was 
unobstructed.     He  was  lawfully  upon  the  street,  and  had 
a  right  to  cross  the  track,  and,   attempting  to  do  so  at  a 
public  crossing,  after  he  had  looked  and  seen  no  car,  had 
a  right  to  assume  that  the  railway  company  would  give 
proper  warning  of  the  approach  of  a  car,  and  not  run  him 
down  recklessly.     Persons  traveling  on  a  public  street, 
along  or  across  a  street  railway  track,  are  not  held  to  the 
exercise  of  the  same  degree  of  care  and  precaution  as  they 
are  when  traveling  along  or  upon  or  across  an  ordinary 
steam  railroad;  and  this  is  so  because  the  people  have  the 
right  to  travel  on  every  portion  of  the  highway,  while  they 
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have  usually  nonsuch  right  on  a  steam  railroad  track,  and 
because  street  cars  can  be  brought  under  control  mnch 
more  readily  than  can  the  cumbersome  railroad  trains. 
Elliott  on  Roads  A  S.  pp.  689,  .590;  Beach  on  Contrib- 
utory NegligencOi  sec.  89.  Even  if  the  appellant  drove 
upon  the  track  incautiously,  stiH  the  company  was  bound 
to  the  exercise  of  ordinary  care  and  vigilance  to  avoid  the 
accident.  It  could  not  recklessly  and  without  proper  care 
run  its  car,  and  then  when  injury  resulted  to  a  person, 
because  of  its  recklessness,  escape  liability,  on  the  ground 
that  such  person  was  negligent  in  the  first  instance.  The 
rule  of  law  is  no  longer  open  to  doubt  that  where  the 
injured  party  was  negligent,  in  the  first  instance,  such 
negligence  will  not  defeat  his  action  if  it  be  shown  that 
the  defendant  might  have  avoided  the  injury  by  the  exer- 
cise of  ordinary  care  and  reasonable  prudence.  Both 
parties  have  mutual  obligations  to  exercise  due  care  and 
vigilance  to  avoid  the  consequences  of  their  negligence, 
and  the  question  as  to  whether  negligence  was  the  proxi- 
mate and  direct  cause  of  the  accident  is  one  of  fact  for  the 
jury  to  determine  under  the  circumstances  of  each  particu- 
lar case.  Shearman  &  Redfield  on  Negligence,  sec.  99; 
EvereUv.  Oregon  Short  Line,  &c.  Railway  Co.,  9  Utah,  340; 
Leak  v.  Rio  Grande  Western  Railway  Co.,  9  Utah,  246; 
Railway  Co.  v.  Ives,  supra;  Coasting  Co.  v.  Tolson,  139  U. 
S.  551;  McClain  v.  Brooklyn  City  Railroad  Co.,  116  N.  Y. 
459;  Davies  v.  Mann,  10  Mees.  &  W.  545;  IdWe  v.  <Sti- 
perior  Map.  Tracts.  Railroad  Co.,  88  Wis.  402 ;  Wines 
V.  Rio  Grande  Western  Railway  Co.,  9  Utah,  228;  Jeffs  v. 
Rio  Grande  Western  Railway  Co.,  9  Utah,  374;  Lake  Roland 
El.  Railway  Co.  v.  McKewen  (Md.),  supra;  Beach  on  Con- 
tributory Negligence,  sec.  5. 

It  is  evident  that  the  record  in  this  case  does  not  present 
sucli  a  state  of  facts  that  all  reasonable  men  must  arrive  at 
tlie  same  conclusion  from  a  consideration  of  them,  and  yet 
such  must  be  the  facts  proven  before  the  question  of  negli- 


UTAH,  1896.  609 


Hall  V.  Railway  Co. 


gence  becomes  one  of  law  for  the  court.  Nor  are  there 
•uoh  prominent  and  decisive  facts  proven  concerning  the 
appellant's  conduct  on  the  occasion  of  the  accident  as  to 
warrant  the  court  in  pronouncing  it  such  contributory 
negligence  that  in  law  he  is  not  entitled  to  recover. 
Where  the  propriety  and  reasonableness  of  the  acts  and 
conduct  of  the  parties  at  the  time  of  the  accident  can  be 
properly  or  correctly  determined  only  by  a  consideration 
of  all  the  circumstances  connected  with  and  surrounding 
the  occurrence,  it  is  within  the  province  of  the  jury  to 
determine  whether  there  was  negligence,  and,  if  there 
was,  whose  negligence  was  the  proximate  cause  of  the 
injury.  The  subject  of  nonsuit  was  considered  in  the  case 
of  Lowe  V.  Salt  Lake  City  (decided  at  the  present  term), 
44  Pac.  Rep.  1050.  Our  views  expressed  on  this  subject 
in  that  case  apply  with  equal  force  to  this.  See,  also, 
Dederlc/is  ¥•  SaU  Lake  City  Railway  Co.  (decided  at 
the  present  term),  44  Pac.  Rep.  649. 

The  other  case  referred  to  in  the  record,  which  was 
brought  for  damages  to  personal  property,  and  tried  before 
a  justice  of  the  peace,  was  afterwards  consolidated  with 
this,  and  the  two  were  then  tried  together  in  the  District 
Court,  and  heard  together  on  appeal,  both  controversies 
resulting  from  the  same  accident,  and  affecting  the  same 
parties.  Therefore  our  intention  is  that  this  opinion  shall 
apply  to  both  cases.  It  is  manifest  that  the  trial  court 
erred  in  making  the  orders  in  question.  This  cause  must, 
therefore,  be  reversed,  with  costs,  and  remanded,  with 
directions  to  the  court  below  to  set  aside  the  erroneous 
orders,  and  grant  a  new  trial.     It  is  so  ordered, 

Zanb,  C.  J.,  and  Miner,  J.,  concur. 


Note  1. —  The  following  is  a  partial  abstract  of  the  principles  decided  in 
the  thirty-six  cases  preceding  this  note,  with  respect  to  the  relative  rights 
and  duties  of  electric  street  railway  companies  and  the  general  publio 
using  highways  for  purposes  of  travel: 
VOL.  VI — 39. 
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Nature  of  basement.  ~ An  electric  street  railway  company  is  not  en- 
titled to  the  exclusive  use  of  any  portion  of  the  highway.  Mahame^  t.  Am 
Francisco^  dc,  Ry,  Co,,  ante,  p.  457.  It  has  the  paramount  right  to  the 
portion  of  the  street  covered  by  its  tracks,  though  not  exduslTe.  Fi^ 
bach  V.  Steinxoay  Ry,  Co,,  ante,  p.  647.  Has  no  superior  right,  ezo^  that 
being  confined  to  track  travelers  must  allow  them  to  pass  as  ocoasioD 
requires.  Butteli  v.  Jersey  City,  Ac.  Elec. Ry.  Co.,  ante,  p.  610;  HaU  t.  Og- 
den  City  St,  Ry,  Co,,  ante,  p.  608;  Camden,  <firc  Ry.  Co.  t.  PrtMUm^  amte, 
p.  633;  White  v.  Worcester  Consol,  St,  Ry.  Co,,  ante,  p.  ^8;  FieweUing  ▼. 
Lewiston  <t  Auburn  Horse  R.  Co,,  ante,  p.  488.  Traveler  has  ri^t  to  use 
the  track  whenever  necessary  and  customary  use  of  street  requires  or  per- 
mits him  to  do  so.  State,  Consol.  Ti'action  Co.  Pros.  t.  Reeves^  ante,  p. 
606.  Neither  trolley  car  nor  traveler  has  paramount  or  superior  ri^t  at 
crossing.  Brozek  v.  Steinway  Ry.  Co,,  ante,  p.  642.  Vehicle  arriving  firrt 
at  crossing  has  prior  right.    Zimmerman  ▼.  Union  Ry.  Co.,  ante,  p.  697. 

Duty  of  oompant. — Granted  great  privileges  out  of  public  right,  and 
bound  to  exercise  great  care  to  avoid  injury  to  persons  and  property.  Fie- 
welling  v.  Lewiston,  Ac.  R.  Co.,  ante,  p.  488.  Using  dangerous  propelling 
power,  must  be  held  to  degree  of  care  proportioned  to  danger  to  publia 
Hall  V.  Ogden  City  St.  Ry,  Co.,  ante.  p.  698.  When  approaching  public 
crossing  motorman  must  observe  whether  track  olear  and  sound  gong. 
Hall  V.  Ogden  City  St.  Ry,  Co.,  ante,  p.  698.  And  must  have  oar  under 
reasonable  control.  Citizens*  Rapid  Trans.  Co,  v.  Seigrist,  ante,  p.  688. 
While  receiving  or  discharging  passengers  at  crossing,  must  not  unneces- 
sarily expose  pedestrian  to  danger  from  collision  with  car  passing  on 
opposite  track.  Consol.  Traction  Co,  v.  Scott,  ante,  p.  618.  Even  not  at 
crossings,  bound  to  keep  vigilant  lookout.  Evers  v.  Philadel2>hia  Trac- 
tion Co.,  ante,  p.  575.  Bound  to  have  car  under  control,  and  exercise  rea- 
sonable diligence  to  discover  obstructions  and  avoid  injury  to  persons  on 
track.  Fisfif)ach  v.  Steinway  Ry.  Co.,  ante,  p.  647.  Though  traveler 
negligent,  still  if  motorman  could  by  reasonable  prudenoe  and  ordinary 
care  have  avoided  the  injury,  plaintiff's  action  may  not  be  defeated. 
Camden,  <frc.  Ry.  Co.  v.  Preston,  ante,  p.  623;  Buttelli  v.  Jersey  City,  Ac 
Elec.  Ry.  Co.,  ante,  p.  510;  Hall  v.  Ogden  City  St.  Ry.  Co.,  ante,  p.  698; 
Dederichs  v.  Salt  Lake  City  Ry.  Co.,  ante,  p,  692.  Though  this  rule  does 
not  apply  where  plaintiff's  negligence  was  the  immediate,  direct  and  prox- 
imate cause  of  the  injury.  Watson  v.  Mound  City  St.  Ry,  Co,,  ante,  p. 
500.  Motorman  has  right  to  assume  that  traveler  in  front  has  heard  warn- 
ings given  and  will  increase  speed  or  turn  aside  in  time  to  avoid  injury. 
Everett  v.  Los  Angeles  Consol,  Elec.  Ry.  Co.,  ante,  p.  460;  Morrisaeyy. 
Bridgeport  Traction  Co. ,  ante,  p.  470.  Has  right  to  assume  that  traveler, 
after  warning,  will  not  attempt  to  cross  immediately  in  front  of  car. 
McLaugfUin  v.  N.  O..  Ac.  R.  Co.,  ante,  p.  484. 

Not  bound  to  anticipate  that  boy  will  jump  from  rear  end  of  wagon 
about  to  meet  car  and  step  on  track  in  front  of  car.  Mullen  v.  Sprmg- 
field  St,  Ry.  Co.,  ante,  p.  492.  Not  bound  to  stop  at  once,  on  seeing  chil- 
dren crossing  track  far  in  advance,  but  only  when  there  is  reason  to  ap- 
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prehend  they  cannot  cross  in  safety.  Stahenau  v.  Atlantie  Ave,  Ry,  Co,., 
cmte,  p.  559.  Not  bound  to  stop  or  slow  car  on  seeing  child  standing  in 
gutter,  not  apparently  about  to  cross  street,  and  company  not  liable  foz 
injury  due  to  its  suddenly  stepping  in  front  of  the  car.  Fleishman  v. 
Neversink  Mountain  R,  Co,,  ante,  p.  578.  Not  bound  to  slow  car  though 
seeing  horse  frightened,  unless  it  is  actually  on  track  in  front,  or  there  is 
reasonable  ground  to  believe  that  it  may  go  on  and  cause  collision.  Do9- 
Ur  V.  Charlotte  St.  Ry,  Co,,  ante^  p.  558.  Seeing  horse  frightened  and 
danger  imminent  should  refrain  from  sounding  gong  or  should  stop  car. 
Hair  v.  Citizent^  Ry.  Co,,  ante,  p.  589.  Should  do  both.  Oaleaburg  Elec. 
Motor,  (tc  Co.  V.  ManviUe,  ante,  p.  476.  Company  not  chargeable  with 
negligence  because  motorman  in  sudden  emergency  does  not  choose  one 
ntiier  than  the  other  of  two  appliances  for  stopping  the  car.  Stabenau 
T.  Atlantic  Ave.  Ry.  Co.,  ante,  p.  553.  No  such  general  use  of  fenders  on 
trolley  cars  in  1893  as  to  make  failure  to  use  them  negligence.  Mullen  v. 
j^pringfield  St.  Ry.  Co.,  ante,  p.  492.  Question  for  jury  in  given  case 
whether  company  negligent  in  omitting  to  provide  sand  for  track. 
Benny  v.  Rochester  Ry.  Co.,  ante,  p.  535.  Negligent  to  run  car  with  mo- 
torman only,  coupled  with  fact  that  motorman,  after  seeing  traveler 
about  to  cross  street,  while  car  running  rapidly,  left  brake  and  power 
handles  unattended  and  went  inside  to  collect  fares.  City  Elec.  Ry.  Co, 
V.  Jones,  ante,  p.  473.  If  electric  li^ht  liable  to  go  out  when  trolley  leaves 
wire,  company  should  provide  other  light.  If  light  insufficient  to  reveal 
obstruction  in  time  to  stop  car,  going  at  given  speed,  speed  should  be  re- 
duced.   Mahoney  v.  San  Francisco,  <tc.  Ry.  Co.,  ante,  p.  457. 

Duty  op  traveler. — Should  carefully  observe  movements  of  cars  and 
strive  to  avoid  them.  FUweiling  v,  Lewiston,  dbc.  R,  Co.,  ante,  p.  488. 
Should  not  obstruct  track  of  trolley  car,  of  approach  of  which  he  has 
notice.  Camden,  <Stc.  Ry.  Co.  v.  Preston,  ante,  p.  523.  Traveling  along  or 
across  trolley  railway,  not  bound  to  same  diligence  as  in  case  of 
steam  railway.  Hall  v.  Ogden  City  St,  R.  Co,,  ante,  p.  598.  At  cross- 
ing, bound  to  use  only  ordinary  care.  City  Elec,  Co.  v.  Jones,  ante,  p,  473. 
Not  bound  to  look  both  ways  for  approaching  trolley  cars.  Citizens*  Rapid 
Trans,  Co,  v.  Seigrist,  ante,  p.  683.  Rule  requiring  persons  to  both  look  and 
listen  before  crossing  steam  railway  not  exactly  applicable  to  trolley  rail- 
way. Robbins  v.  Springfield  St.  Ry.  Co.,  ante,  p.  495;  Consolidated  Trao- 
turn  Co,  V.  Scott,  ante,  p.  516;  Brozek  v.  Steinway  Ry.  Co.^  ante,  p.  543 
Contra:  Everett  v.  ixw  Angeles  Consol,  Elec.  Ry.  Co.,  ante,  p.  460;  Doyle 
v.  Albany  Ry  ,  ante,  p.  533;  Young  v.  Citizens'  St.  Ry.  Co.,  ante,  p.  479. 
Traveler  has  right  to  presume  company  will  use  its  franchise  in  view  of 
his  rights.  Mahoney  v.  San  Francisco,  Ac,  Ry.  Co,,  ante,  p.  457.  Has 
light  to  assume  that  cars  have  proper  appliances  for  reducing  speed  or 
stopping,  and  motormen  to  apply  same;  and  not  bound  to  refrain  from 
orossing  track  for  fear  same  will  not  be  used.  ConsoL  Traction  Co,  v. 
Iximbertsen,  ante,  p.  514.  Not  absolved  from  duty  of  vigilance  by  relying 
cm  those  in  charge  of  car  obeying  rule  or  custom  of  company  that  all  cars 
stop  before  passing  car  at  station.    Doyle  v.  Albany  Railway,  ante,  p.  532. 
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If  guilty  of  oontributory  negligence  cannot  recoTer  nnleas  he  oould  noi 
and  company  oould  have  prevented  the  injury.  Everett  t.  Loe  AnQdm 
Con9oL  Elec  Ry,  Co,,  ante,  p.  400. 

Held  oontributory  negligence  per  ee: — To  attempt  to  0108B  traok,  kntnr* 
ing  car  approaching  at  rapid  rate  and  taking  chances  of  getting  ow 
ahead  of  it.  Watson  t.  Mound  City  St  By,  Co,,  ante,  p.  600;  Meyer  t. 
Brooklyn  Heights  B.  Co,,  ante,  p.  640;  Morrissey  t.  BridQtperi  TYaeiiim 
Co.,  ante,  p.  470;  Doyle  v.  Albany  BaUway,  ante,  p.  638.  Under  ciicnm- 
stancee  of  given  case,  to  attempt  to  cross  track  without  looking  or  listen- 
ing. Smith  V.  City  db  Suburban  By,  Co.,  ante,  p.  601.  To  permit  ohOdraa 
of  three  and  five  years  to  play  in  streets  where  trolley  oars  frequently  put 
and  to  send  them  on  errands  where  they  must  cross  tracks.  Albert  ▼• 
Albany  Bailioay,  ante,  p.  629.  For  boy  ten  years  old,  riding  in  end  cf 
wagon,  and  being  warned,  to  jump  in  front  of  trolley  car.  IfnIEen  ▼. 
Springfield  St,  By.  Co.,  ante,  p.  492.  To  ride  bicycle  on  track  in  same 
direction  usually  taken  by  cars  without  looking  back  or  listening;  EivenU 
V.  Los  Angeles  Consol,  Elec.  By.  Co,,  ante,  p.  460. 

Held  not  contributory  negligence  per  se:— In  dark  foggy  night,  with 
track  of  trolley  railway  on  one  side  and  gulch  on  the  other,  to  drive  oa 
track.  Mc^ioney  v.  San  Francisco,  dtc.  By,,  ante,  p.  467.  For  person  driv- 
ing on  one  track,  to  turn  upon  the  other  to  let  car  pass,  result  being 
injury  by  collision  with  car  on  other  track.  State,  ConsoL  lyaetum  Co,, 
Pros.  V.  Beeves,  ante,  p.  606.  For  person  driving  ,on  track  to  fail  to  look 
for  cars  in  rear,  even  though  motorman  by  ordioary  care  might  have  pre- 
vented collision.  Fishbach  v.  Steinway  By.  Co.,  ante,  p.  647.  For  person 
driving  on  track  to  fail  to  turn  out  on  being  warned  of  approach  of  car. 
Camden,  <fcc.  By.  Co,  v.  Preston,  ante,  p.  623.  To  go  upon  track  at  cross- 
ing without  looking  both  ways  for  approaching  cars,  attention  being 
distracted  by  a  runaway  team.  City  Elec,  By.  Co.  v.  Jones,  ante,  p.  473. 
Having  looked  for  car  on  entering  street  from  alley,  and  seen  none,  to 
cross  track  without  looking  second  time.  Hall  v.  Ogden  City  St.  By,  Co., 
ante,  p.  698.  Having  seen  car  approaching  at  a  distance,  to  attempt  to 
cross  without  looking  ag.ain.  Citizens*  Bapid  Trans.  Co.  v.  Seigrist,  ante, 
p.  688,  To  fail  to  look  for  approaching  car.  Brozek  v.  Steimpay  By,  Co., 
ante,  p.  543.  To  reasonably  and  carefully  exercise  horse,  even  though 
young  and  spirited,  in  presence  of  cars,  to  accustom  him  to  them.  Fte- 
welling  v.  Leioiston,  etc.  B.  Co.,  ante,  p.  488.  For  deaf  mute  to  travel 
unattended  in  streets  traversed  by  or  crossing  electric  railways.  Bobbins 
V.  Springfield  St.  By.  Co.,  ante,  p.  495.  To  entrust  child  three  years  old 
with  brother  fourteen  years  old,  to  cross  street  in  which  eleotric  railway 
ruis.    Clyde  Harkins  v.  Pittsburg,  dtc.  Traction  Co.,  ante,  p.  571. 

Note  2.— The  following  are  memoranda  of  additional  cases  upon  the 
same  general  subject  of  the  reciprocal  rights  and  duties  of  electric  street 
railway  companies  and  persons  using  the  streets. 

Arkansas.— Jb/insow  v.  Stewart,  Supreme  Court,  March  14, 1896  (84  81 
W.  Rep.  889) .    Action  for  damages  for  loss  of  horse  which  became  untied. 
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rtrayed  upon  the  track  of  an  electrio  street  railway  and  was  killed.  Hdd, 
that  the  question  of  contributory  negligence  was  for  the  jury;  also,  that 
it  was  improper  to  give  an  instruction  which  would  overturn  the  doctrine 
of  contributory  negligence  and  substitute  in  its  place  the  exploded  heresy 
of  comparative  negligence. 

Qboroia.— Catn  v.  Macon  Consol  St  Ry,  Co,,  Supreme  Court,  July  29, 
1805  (97  Ga.  298).  Plaintiff  held  properly  nonsuited  for  his  contributory 
negligence. 

ISDIANJL,— Citizens'  St,  Ry.  Co.  v.  Albright , '  Appellate  Court,  Nov.  26, 
1895  (14  Ind.  App.  433).  Question  of  plaintiff's  contributory  negligence 
held  properly  submitted  to  the  jury. 

"Counsel  urged  that  we  should  apply  to  the  consideration  of  appellee's 
daty  the  same  strict  rules  which  govern  in  cases  of  ordinary  railroad 
crosBing  collision,  and  cite  authorities  to  sustain  their  position.  Such, 
however,  is  not  the  rule  in  Indiana,  nor  does  it  have  the  support  of  the 
weight  of  authority."  (Citing  among  other  cases,  Newark  Passenger  Ry, 
Co.  V.  Block,  4  Am.  Electl.  Cas.  523;  Slvea  v.  St.  Paul  City  Ry.  Co.,  4  Am. 
Electl.  Cas.  481;  Holmgren  v.  St.  Paxil  City  Ry.  Co.,  5  Am.  Electl.  Cas. 
499.) 

EvansuiUe  St.  Ry.  Co.  v.  Gentry,  Supreme  Court,  June  10, 1896  (44  N, 
E.  Rep.  311).  The  company  was  found  negligent,  but  the  decision  turned 
upon  the  lack  of  evidence  that  the  plaintiff's  intestate,  who  was  run  over 
by  a  trolley  car  at  a  street  crossing  and  killed,  was  not  guilty  of  contribu- 
tory negligence.  Judgment  for  plaintiff  was  therefore  reversed.  With 
raq^ect  to  the  rights  and  duties  of  the  parties,  the  court  conunent  as  fol- 
lows: 

**The  rules  that  govern  as  to  the  crossing  of  steam  railroads  by  travelers 
upon  the  highway  are  not  fully  applicable  to  street  railroad  crossings  in 
cities.  Foot  passengers  have  special  rights  at  street  crossings,  which  cross- 
ings are,  in  effect,  but  extensions  of  the  sidewalks  over  the  streets;  and, 
although  a  street  car  or  other  vehicle  moving  along  the*  street  has  a  right 
also  to  pass  over  the  crossing,  yet,  as  has  been  well  said,  it  behooves  the 
motorman  of  an  electric  car,  or  the  driver  of  any  other  vehicle,  to  be  vigi- 
lant in  approaching  a  crosswalk,  so  as  to  avoid  injury  to  a  foot  passenger, 
even  though  the  latter  may  be  careless  in  hurrying  over.  In  a  city  the 
people  must  hasten  to  their  business,  and  can  not  wait  until  all  pass  by 
that  wish  to  use  the  roadway  over  which  they  must  cross.  The  rule, 
tiierefore,  to  stop  and  look  and  listen,  cannot  apply  as  it  does  to  the  cross- 
ing of  a  steam  railroad  track.  It  is,  of  course,  true  here,  as  elsewhere, 
that  every  one  must  use  his  senses  of  si^ht  and  hearing  and  feeling,  and 
so  avoid  injury  to  himself  or  to  others;  but  it  is  also  true  that  this  rule 
applies  to  the  controller  of  the  vehicle  on  the  street  quite  as  much  as  to  the 
foot  passenger  on  the  crossing.  The  street  car,  therefore,  ought  to  be 
under  full  control  as  it  passes  over  the  crossing;  and  as  said  in  Cincinnati 
St.  Railway  Co.  v.  Whitcamb,  66  Fed.  915  [5  Am.  Electl.  Cas.  602],  it  is 
not  the  law  that  persons  crossing  street  railway  tracks  in  a  city  are 
obliged  to  stop,  as  well  as  look  and  listen,  before  going  over  such  tracks, 
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unless  there  is  some  ciroumstance  which  would  make  it  ordinwily  pnh 
dent  to  do  80." 

Other  castt  cited  m  authorities  allowing  that  the  rule  th&t  mnst  b* 
obeerved  in  crossing  Ihe  track  of  8t«am  railroads  does  not  strictJj  spplj  lolhe 
oroaslng  of  electric  or  cable  oar  lines  in  cities,  include  Vimng  r,  Atldtttt 
AW.R.  Co.,  5  Am.  Electl.  Cas.  530;  i^ennedy  t.  St.  Paid  Citg  Bj).  Ox.ii 
483;  Hotmarea  v.  St.  i\nd  City  Rg.  Co..  5  Am.  Eleotl.  Cas.  41»-.  dtiMU  : 
St.  Rn.  Co.  V.  Spahr,  4  Am.  Electl.  Cas.  416.  | 

Iowa.— iriWf Ills  v.  Om-ihit  A  C.  &  B.  Rg.  A  Bruige  0>.,  Sttprerae  Court. 
Jan.  34,  IBOO  (65  N.  W,  Bep.  B8").  Plaintii!  wae  dnviJig  hetween  Uw  trvll 
and  the  curb  when  he  was  struck  by  a  trolley  car  and  complained  thai  lb 
motorman  was  negligent  in  running  the  car  ao  rapidly  that  it  could  wA  ta 
checked  within  a  reasonable  distance,  and  in  giving  no  warning.  tt»  \ 
questions  passed  upon  related  to  instructions  to  the  jury  acd  cotapeUUf 
of  evidence.  The  following  was  held  to  be  a  proper  instruction.  andMS- 
□iently  favorable  to  the  company: 

"If,  however,  when  the  plaintiff  was  first  visible  to  the  employes  <n(kt    I 
oar,  the  motorman  applied  the  brakes,  and  sounded  the  gong,  and  am-    ' 
tinned  to  do  so  until  a  short  distance  before  the  car  overtook  the  pUinliit    p 
and  if,  at  such  point,  the  plaintiff  turoed  off  or  from  the  track,  and'V 
apparently  going  to  one  aide  to  give  the  car  an  opportunity  to  pwi:  mJ 
if  the  motorman  believed,  and  in  theexercise  of  reasonable  precantioB  mi    I 
loroaight  had  the  right  to  believe,  fromall  circumstances  then  before  luffl>    I 
that  plaintiff  had  heard  the  signal,  and  in  answer  thereto  had  tunudu 
one  side;    anJ  you  further  find  that  tUcreiijKin  the  molorman  renm^l 
the  brakes  and  increased  the  speed  of  the  car;  and  you  further  find  (bst 
the  plaintiff  then  drew  in  toward  the  track,  and  that  the  employM  *V( 
unable  to  stop  the  train  and  avoid  the  collision  after  they  had  disMxcnd 
such  movement  on  plaintilf's  part;  and  you  further  Qnd  that,  at  the  tiiK 
the  motorman  believed,  and  in  the  exercise  of  reasonable  precaatioD  ud 
foresight  had  reason  to  l>elieve,  that  he  could  pass  the  plaintiff  witlunt 
colliding  with  hitu  or  endangering  him, — then  the  defendant  will  not  I* 

Eddy  V.  Cedar  Rapida  *  M.  C.  Ry.  Co..  Supreme  Court,  May  ST,  IW 
(ST  N.  W.  Rep.  676).  An  employe  of  the  city,  working  about  the  tnckrf 
an  electric  street  railway,  was  injured  by  a  car  striking  a  plank  which  1* 
had  placed  too  near  the  track.  Held,  that  be  was  guilty  of  oontribnuT 
negligence  in  not  listening  for  approachingcars.  Alao  held  that  the nHtV" 
man  was  not  chargeable  with  negligence  in  assuming  that  a  laboKtM 
the  street,  who  was  not  ao  near  to  the  track  as  to  be  in  danger  of  IwUE 
struck  by  the  car,  would  require  a  signal  to  keep  him  from  puttinj  lu*" 
self  in  a  place  of  danger. 

McDeeitt  v.  Des  Moines  St.  R.  Co..  Supreme  Court.  Oct  14, 18»(M1'. 
W.  Eep.  395).    The  following  is  a  portion  of  the  opinion: 

Theplaintiff  did  not  look  for  a  car  from  the  south  before  dririog  opo 
the  east  track,  and  the  appellant  has  devoted  much  time  and  »!«*'* 
show  that  he  was  negligent  in  failing  to  do  80.    This  may  be  oooceiitd, 
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for  the  purpose  of  this  appeal;  but  it  will  be  noticed  that  the  plaintiff  oon« 
tends  that  he  was  injured  after  his  peril  was  known  to  the  motorman,  and 
when  the  act  which  caused  his  injuries  could  have  been  avoided.  He  tes- 
tifies that  when  his  wagon  was  upset  he  went  down  with  it,  but  remained 
in  his  seat  and  was  unhurt;  that  when  the  car  struck  the  wagon  the 
horses  broke  loose,  and  the  car  and  wagon  stopped;  that  he  then  set  his 
foot  outside  the  seat  at  the  side  of  the  wagon;  and  that  the  car  was  then 
pushed  against  the  wagon  a  second  time,  when  his  leg  was  caught  and 
broken  as  stated.  His  statement  that  the  car  came  to  a  stop  at  the 
moment  of  the  collision,  and  that  it  was  afterward  moved  forward,  is  corro- 
borated by  the  testimony  of  five  disinterested  witnesses.  If  the  mot<»iiian 
moved  the  car  against  the  wagon  a  second  time,  and  thus  caused  the 
injuries  in  question,  the  defendant  is  presumptively  liable,  even  though  the 
first  collision  was  due  wholly  or  in  part  to  the  negligence  of  the  plaintiff. 
The  evidence  justifies  the  conclusion  that  the  motorman  knew,  or  should 
have  known,  that  the  plaintiff  was  in  peril  when  the  wagon  was  over- 
turned, and  it  was  his  duty  to  use  reasonable  care  to  guard  against  further 
harm.  It  is  said  that  the  evidence  does  not  show  that  the  car  was  started 
by  the  motorman;  that  it  may  have  been  started  without  his  volition,  in 
consequence  of  some  injury  to  its  machinery  which  resulted  from  the  col- 
lision, or  that  it  might  have  been  started  in  the  excitement  of  the 
moment,  imder  circumstances  which  would  not  constitute  negligence,  or 
that  it  was  only  checked  by  the  collision,  and  afterwards  went  forward  of 
its  own  momentum.  There  was  evidence  to  the  effect  that  the  car  came 
to  a  full  stop,  and  that  the  motorman  was  at  his  post,  in  charge  of  the  car. 
There  is  nothing  to  show  any  injury  to  the  machinery,  nor  that  the  motor- 
man,  while  laboring  under  excitement,  did  that  which  should  not  have 
been  done,  and  for  which  the  defendant  should  not  be  held  responsible. 
It  must  be  presumed  from  the  evidence  given  that  the  motorman  had  per- 
fect control  of  the  car,  and  that  its  movements  were  according  to  his  will. 
If  this  was  not  true,  the  fact  might  have  been  shown  by  the  defendant. 

Louisiana. — Snider  v.  N,  O,  <fc  Carrollton  R,  Co.y  Supreme  court,  Nov- 
ember 18,  1995  (48  La.  Ann.  1).  Proof  that  the  company  may  have  failed 
in  its  duty  in  the  employment  of  a  particular  motorman,  or  in  furnishing 
a  particular  car  with  proper  equipment,  is  not  sufficient  to  warrant  a 
recovery.  It  must  also  appear  that  the  accident  was  caused  by  these  par- 
ticular breaches  of  duty. 

Before  attempting  to  cross  the  track  of  an  electric  car,  a  person  should 
look  to  ascertain  whether,  prudently,  the  crossing  should  be  attempted; 
and  he  should  look  at  a  time  and  place  where  it  may  be  effective. 

Cidbertson  v.  Crescent  City  R,  Co.,  Supreme  Court,  April  6,  1896  (20  So. 
Rep.  902) .  Action  for  killing  child  by  trolley  car.  Held,  that  there  could 
be  no  recovery  if  the  accident  was  due  to  the  sudden  act  of  the  child 
brought  about  by  his  thoughtless  impulse,  and  the  act  could  not  have 
been  foreseen  or  guarded  against  by  the  motorman  or  others  in  charge  of 
the  car;  and  this,  whether  or  not  the  motorman  saw  the  child. 
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Schneidau  ▼.  New  Orleans  A  CarroUton  By.  Co,,  Supreme  Gomt,  May  4, 
1896  (t9  So.  Rep.  918.)    The  following  is  the  head-note  by  the  oourt: 

"Where  a  child  of  the  age  of  four  years  (a  passenger  on  a  street  raflway 
car)  is  accompanied  by  a  person  of  sufficient  age  and  discretion  to  take 
care  of  it,  is  put  off  the  car,  at  the  child's  stopping  place,  by  the  conductor, 
and  the  person  having  charge  of  the  child  follows  it,  and  both  reach  the 
street  in  safety,  and  are  waiting  for  the  passing  of  a  car  on  a  paraUel 
track,  the  railway  company  is  not  responsible  in  damages  if  the  child  mns 
towards  the  passing  car,  strikes  it,  and  is  thrown  down  and  injured." 

Nelson  ▼.  Crescent  City  B.  Co.,  Supreme  Ck>urt,  Feb.  15,  1897  (81  8a 
Rep.  635).  The  following  is  a  portion  of  the  official  head-note:  '*lf  with 
due  attention  the  motorman  of  a  street  car  could  and  should  have  per- 
ceived a  child  of  tender  age  on  or  straying  near  the  tracks  under  cir- 
cumstances indicating  the  great  danger  of  the  child,  the  motorman  should 
seasonably  use  the  preventive  means  to  avert  the  accident;  and  his  faihne 
in  that  respect,  resulting  in  injury  to  the  child,  will  make  the  railroad 
company  liable  for  the  injury. 

Maryland.  —  Baltimore  Traction  Co.  v.  Helms,  Court  of  Appeals,  Jan. 
5,  1897  (86  Atl.  Rep.  119).  The  only  question  really  decided  was  that  ''one 
who  deliberately  walks  out  from  behind  a  street  car  from  which  he  has 
alighted,  and  attempts  to  cross  a  public  street,  without  using  his  powen 
of  observation,  and  is  injured  by  an  approaching  car,  which  injury  could 
have  been  avoided  by  the  use  of  the  most  ordinary  care»  will  not  be 
allowed  to  recover." 

Massachusetts.— (7aZ?>rai77i  v.  West  End  St.  By.  Co.,  Supreme  Court, 
April  7, 1896  (165  Mass.  572).  Following  requests  to  charge  held  properly 
refused:  (1)  That  when  the  motorman  saw  that  the  traveler  was  proceed- 
ing as  though  to  cross  the  track,  it  would  be  his  duty,  so  far  as  he  was  able, 
to  reduce  the  speed  of  his  car,  and  stop  the  same  before  reaching  the  point 
where  the  traveler  was  crossing.  (2)  That  the  traveler  had  a  right  to  cross 
the  track,  and  to  assume  the  motorman  would  control  the  car,  if  he  was 
at  a  sufficient  distance  to  do  so. 

Hewitt  V.  Taunton  St.  By.  Co.,  Supreme  Judicial  Court,  Feb.  23,  1897 
(46  N.  E.  Rep.  106).  Heldy  that  the  question  of  contributory  negligence  of 
parents  in  permitting  a  child  four  years  old  to  stray  upon  the  track  of  a 
trolley  railway  was  for  the  jury. 

MicmoAN.  —  Graff  v.  Detriot  Citizens'  St.  By,  Co.,  Supreme  Court, 
March  31,  1896  (67  N.  W.  Rep.  815).  Held,  that  plaintiff  was  chargeable 
with  contributory  negligence  in  attempting  to  cross  in  front  of  a  trolley 
car  which  he  saw,  but  miscalculated  his  chances. 

Ouilloz  V.  Ft.  Wayne  (Sb  Belle  Isle  By.  Co.,  Supreme  Court,  Dec.  30,  1895. 
The  following  is  the  head-note  to  the  report  of  the  case  in  65  N,  W.  Rep. 
668:  *•  Where  a  person  drives  in  front  of  an  electric  car,  and  is  struck  by 
it  while  attempting  to  turn  off  the  track,  the  street  railway  is  not  liable, 
where  there  was  no  evidence  that  the  speed  was  dangerous,  or  that  the 
gong  was  not  sounded.'* 

Missouri. —  Van  Natta  v.  Peoples'*  St.  By.  Co.,  Supreme  Court,  March  3, 
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1806  (188  Mo.  18.)  Action  for  damages  for  injury  to  person  who  upon 
leaving  a  car  was  run  down  by  a  car  upon  the  other  track.  Questions  as 
to  charge  to  jury. 

New  Jbrsbt. —  Consolidated  Traction  Co,  v.  Chenovnthy  Supreme  Court, 
Feb.  20,  1896  (58  N.  J.  Law.  416).  Held,  that  an  instruction  that  the 
measure  of  the  duty  of  the  plaintiff  in  crossing  a  public  highway,  tra- 
Tersed  by  surface  cars  propelled  by  electricity,  was  to  use  such  precaution 
and  care  for  his  safety  as  a  reasonably  prudent  man  would  use  under  the 
circumstances,  was  an  entirely  correct  judicial  exposition  of  the  law. 
That  it  was  not  error  to  refuse  to  tell  the  jury  what  inferences  were  to  be 
drawn  from  certain  states  of  facts  if  they  found  such  facts  to  exist. 

New  Yobk.— Chapman  v.  Atlantic  Ave.  R,  Co.,  Brooklyn  City  Court, 
General  Term,  November,  18d5  (14  Misc.  Rep.  404).  Company  has  no 
paramount  right  of  way  as  against  vehicles  crossing  its  tracks  on  inter- 
aeoting  street. 

Wynne  y,  Atlantic  Ave.  R.  Co.,  Brooklyn  City  Court,  General  Term,  Nov- 
onber,  1895  (14  Misc.  Rep.  414).  The  person  injured  was  a  passenger  on  a 
horse  car,  with  which  a  trolley  car  collided.  Held,  that  it  was  the  duty  of 
the  motorman  to  maintain  such  a  distance  between  his  car  and  the  one  in 
front  of  him,  or  to  so  reduce  his  speed,  that  he  could  stop  in  time  to  pre- 
vent collision. 

Ihurot  V.  Brooklyn  Heights  R.  Co.,  Brooklyn  City  Court,  General  Term, 
November,  1895  (14  Misc.  Rep.  898).  Plaintiff,  after  looking  both  ways, 
attempted  to  cross  track.  When  upon  the  further  track,  about  22  feet 
from  where  she  left  the  sidewalk,  she  was  struck  by  a  trolley  car  going 
about  15  miles  an  hour,  and  which  could  not  be  stopped  under  70  feet 
from  the  place  of  the  accident.  Held,  that  the  questions  of  negligence 
and  contributory  negligence  were  proper  for  the  jury. 

Walls  v.  Rochester  Ry.  Co. ,  Supreme  Court,  General  Term,  Fifth  Depart- 
ment, December,  1895  (92  Hun,  581).  The  serious  question  was  as  to  the  con- 
tributory negligence  of  plaintiflTs  intestate  who  was  killed  by  collision  with 
a  trolley  car.  There  was  evidence  that  she  looked  and  saw  the  car  before 
attempting  to  cross  and  she  probably  miscalculated  the  distance.  It  was 
held,  however,  that  she  might  have  been  excusable  for  such  miscalculation 
by  reason  of  the  facts  that  the  car  was  running  faster  than  usual,  faster 
than  allowed  by  municipal  ordinance,  and  that  the  motorman  did  not,  as 
usual,  slacken  speed  when  approaching  the  crossing;  and  therefore,  that 
the  question  of  her  negligence  was  for  the  jury. 

Dcbert  v.  Troy  City  Ry.  Co.,  Supreme  Court,  General  Term,  Third 
Department,  December,  1895  (91  Hun,  28).  Plaintiff,  a  passenger  on  a 
south  bound  trolley  car,  having  alighted  at  a  crossing,  passed  around  the 
end  of  the  car,  and  was  struck  by  a  north  bound  car  on  the  other  track. 
He  was  looking  toward  the  approaching  car.  There  was  only  one  foot 
distance  between  the  cars.  It  did  not  appear  that  the  north  bound  car  was 
slowed,  or  that  any  warning  of  its  approach  was  given.  The  rules  of  the 
company  required  that  when  a  car  was  standing  at  a  crossing  a  car 
coming  in  the  opposite  direction  should  be  slowed.    Held,  that  the  ques- 
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tions  of  negligence  &cd  contributory  negligence  ahonld  hAve  been  mb 
mitted  to  the  jury. 

In  Heger  t.  Bochetter  Ry.  Co.,  Supreme  Court,  Appellate  DivUoo. 
Fourth  Department,  February,  1B96  (3  App.  Dir.  6).  The  moot  importaal 
q^neatioD  was  the  pecuniary  Talue  of  the  life  of  a  child  to  its  next  of  kin. 

In  MUliman  t.  Rochester  Ry.  Co.,  Supreme  Court,  Appellate  Dlrisiin 
Fonrth  Department,  March.  16SQ  (3  App.  Div.  lOB).  The  only  qnestiai 
was  aa  to  the  effect  of  the  failure  to  examine  a  friendly  witne^  m  to  i 
pMBt  concerning  which  he  must  have  had  knowledge. 

KiteheS  v.  Brooklyn  Heights  R.  Co.,  Supreme  Conrt,  Appellate  DiTjsiaD 
Second  Department,  June,  1696  (6  App.  Div.  S9).  A  child  seven  yearstdt 
was  a  passenger  with  her  father  and  mother  on  a  west  bound  trolley  car 
When  alighting  the  father  and  child  left  the  car  first.  Hearing  an  outer] 
from  his  wire,  who  waa  then  alighting,  he  left  the  child  about  a  foot  fron 
the  east  bound  track  and  went  back  to  help  his  wife.  There  was  then  n 
car  in  aig^t  upon  the  east  bound  track  within  a  distance  of  160  leet 
While  he  was  gone  the  child  went  upon  the  east  bound  track  and  wm 
injured  by  a  car  running  13  to  15  mil«e  an  hour,  no  bell  being  mng  a 
gong  sounded.  Hdd,  that  the  questions  of  negligence  of  the  motoimai 
and  whether  or  not  the  child  was  auijitru  ware  for  the  jury.  Held,  Uiai 
the  father  was  not,  as  matter  of  law,  guilty  of  oontributory  negligesoi 
which  was  imputable  to  the  child. 

Stratus  V.  Neicburgh  Elec.  By.  Co.,  Supreme  Court,  Appellate  Divlsian 
Second  Department,  June,  1396  (fl  App.  Div.  3M).  While  pbdntiTi 
intestate  was  riding  with  one  PfeiHer,  upon  his  iuTitation,  along  a  streei 
in  which  was  the  track  of  an  electric  railway,  the  horse  became  frightenet 
at  an  approacliing  car  and  backed  the  wagon  upon  the  track.  When  thi 
car  was  from  50  to  70  feet  away,  the  driver  and  others  shouted  to  thi 
motorman  to  stop,  but  the  warning  proved  unavailing.  The  motormai 
teetifled  that  he  saw  the  horse  when  about  ISO  feet  away  andt  hat  it  w«i 
then  uneasy;  that  he  was  running  four  miles  an  hour.  It  was  proven  thai 
a  car  running  at  that  rate  could  be  stopped  within  six  to  ten  feet.  Held 
that  the  question  of  negligence  should  have  been  submitted  to  the  jury 
Held,  that  the  person  injured  was  not  chargeable  with  any  contributory 
negligence  of  the  driver,  she  being  his  guest  and  having  no  control  ovei 
the  management  of  the  vehicle. 

Delanty-v.  Yonkert  R.  Co.,  Supreme  Court,  Appellate  Division,  Seconi 
Department,  January,  1S9T  (13  App.  Div.  114).  Plaintiff,  while  drivinj 
upon  the  track,  along  a  section  of  road  which  was  impassable  except  upor 
the  track,  saw  a  trolley  car  rapidly  approaching  when  it  was  600  to  801 
fret  away.  When  the  oar  was  25  feet  away  he  stood  up  and  shouted  t< 
the  motorman.  Held,  that  he  was  improperly  nonsuited  on  the  ground  o. 
contributory  negligence;  that  he  had  the  right  t«  assume  that  the  cw 
would  stop  before  it  reached  htm. 

iiinxifie  V.  Wegtchfiter  Eke.  R.  Co.,  Supreme  Court,  Jan.,  1897  fl9  Miso 
Rep.  181).    Plaintill's  driver  looked  for  cars  before  going  upon  the  track 
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but  the  oar  oame  so  fast  it  struck  his  wagon  before  he  got  across,    ndd, 
that  a  finding  for  the  plaintiff  was  supported  by  the  evidence. 

Oeipel  ▼.  The  Steinway  Railway  Company  of  Long  Island  City,  Supreme 
€k>urt,  Appellate  Division,  Second  Department,  Feb.,  1897  (14  App.  Div. 
S51).  When  plaintiff  was  75  to  100  feet  from  a  trolley  car  coming  towards 
her,  her  horse  became  frightened  and  backed  the  wagon  on  to  the  track. 
The  car  was  going  ten  miles  an  hour  and  could  have  been  stopped  in  fifteen 
feet.  The  motorman  was  looking  another  way,  and  did  not  notice  plaint- 
ifiTs  signals  and  shouts  to  him  to  stop  the  car.  Judgment  on  verdict  for 
plaintiff  sustained. 

Pennsylvania.— JFVinfc  v.  Electric  Traction  Company  of  Philadelphia, 
Supreme  Ck>urt,  May  25,  1896  (34  Atl.  Rep.  861).  Action  for  injury  to  a 
boy  who,  while  running  diagonally  across  an  electric  railway  track  at  a 
street  crossing,  ran  into  the  side  of  a  car  and  was  struck  by  a  comer  of  it. 
Held,  that  the  motorman  was  not  obliged  to  anticipate  the  boy*s  sudden 
action  in  attempting  to  cross  the  track  immediately  in  front  of  the  car, 
and  his  failure  to  do  so  was  not  negligence. 

C&nnerv,  Electric  Traction  Company  of  Philadelphia,  Supreme  Court, 
Feb.  17,  1896  (178  Pa.  602) ;  Rauscher  v.  Philadelphia  Traction  Company, 
Supreme  Court,  July  15,  1896  (85  AtL  Rep,  138);  Leckner  v.  Citizens' 
Traction  Co,,  Supreme  Court,  Jan.  4,  1897  (36  Atl.  Rep.  2S8).  In  all  the 
above  cases  the  questions  of  negligence  and  contributory  negligence  were 
held  to  have  been  properly  submitted  to  the  jury. 

Texas. — San  Antonio  St,  Ry.  Co,  v.  Renken,  Court  of  Civil  Appeals, 
January  6,  1897  (88  8.  W.  Rep.  829.)  Held,  that  a  street  railway  company 
has  no  exclusive  right  to  the  use  of  that  part  of  the  street  in  which  its 
track  is  laid.  Also,  that  it  is  bound  not  only  to  care  to  avoid  injuring  a 
person  seen  on  the  track,  but  also  to  vigilance  in  discovering  persons  on 
the  track. 

Wisconsin.— Johnson  v.  Supeinor  Rapid  Transit  Ry.  Co,,  Supreme  Court, 
October  22,  1895  (91  Wis.  238).  Held,  erroneous  to  charge  the  jury  that 
even  if  the  plaintiff  was  chargeable  with  lack  of  ordinary  care,  still  she 
should  recover  if  the  motorman  saw  her  approaching  the  track  uncon- 
conscious  of  the  approach  of  the  car,  and  did  not  exercise  ordinary  care 
for  her  safety.  Also,  erroneous  to  charge  that  plaintiff  had  the  right  to 
rely  on  the  exercise  of  care  by  the  driver  of  the  vehicle  in  which  she  was 
riding :  **  that  both  did  not  have  to  look." 

Biiiop  V.  BeUe  City  St.  Ry.  Co.,  Supreme  Court,  January  7,  1896  (65  N. 
W.  Rep.  731).  A  horse  became  frightened  at  a  trolley  car,  and  threw 
plaintiff's  intestate  from  the  buggy  and  beneath  the  car.  Held,  that  the 
mere  fact  that  the  horse  was  frightened  at  the  car  gave  no  cause  of  action 
against  the  company.  Also,  that  the  motorman  was  not  negligent  in 
merely  slowing,  instead  of  stopping,  the  car  when  he  saw  the  horse  was 
frightened. 

Lockwood  V.  Bdle  City  St.  Ry.  Co.,  Supreme  Court,  Jan.  7,  1896  (65  N. 
W.  Rep.  866).  Judgment  for  defendant  affirmed  because  of  contributory 
nesUdgfince. 
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EastiDOod  V.  La  Crosse  City  Ry.  Co,,  Supreme  Ck)urt,  Oct.  18, 1896  (68  N. 
W.  Bep.  651).  Horses  were  frightened  by  the  noise  of  a  troUej  car.  The 
following  is  the  opinion: 

The  only  negligence  claimed  by  the  plaintiff  is  that  the  motorman  did 
not  put  on  the  brakes  and  slacken  the  speed  of  his  car  soon  enough. 
Unless  it  is  the  duty  of  the  motorman  to  slacken  his  speed  and  stop  his 
oar  at  the  moment  a  horse  upon  the  street  within  the  range  of  his  vision 
begins  to  show  signs  of  uneasiness,  this  claim  of  negligence  cannot  be  sus- 
tained. Such  is  not  the  motorman*s  duty.  The  street  railway  service  is 
for  the  benefit  of  the  entire  public,  and  it  cannot  fulfil  its  legitimate 
purpose  unless  it  is  operated  with  some  degree  of  celerity.  To  demand 
that  a  car  must  be  slowed  up  or  stopped  every  time  a  horse  or  team  betrays 
signs  of  uneasiness  would  render  it  impossible  for  the  company  to  perform 
its  duty  of  reasonably  rapid  transportation  of  passengers.  Neither  the 
common  law  nor  the  ordinance  introduced  imposes  such  a  duty.  Giving 
the  plaintifTs  testimony  its  full  effect,  the  facts  are  simply  these:  The 
motorman  saw,  or  might  have  seen,  at  a  distance  of  about  175  feet  in 
advance,  a  gentle  team,  driven  by  a  full-grown  man,  which  was  beginning 
to  prance  or  **act  up."  It  was  not  on  the  track,  but  upon  a  well  traveled 
road  at  the  side  of  the  street  car  track,  nearly  16  feet  in  width,  and  was 
in  perfect  safety.  There  is  absolutely  not  a  particle  of  evidence  that  the 
team  seemed  to  be  beyond  control.  The  motorman  waited  until  he  was 
crossing  Division  street,  which  would  be  somewhere  from  40  to  100  feet 
distant  from  the  place  of  the  accident,  and  then  put  on  the  brakes  and 
threw  off  the  current.  Just  as  he  was  passing  the  team,  it  backed 
suddenly  around  and  threw  the  corner  of  the  sleigh  against  the  car.  These 
facts  do  not,  in  our  judgment,  justify  any  inference  of  negligence  on  the 
part  of  the  motorman.  As  we  have  before  said,  if  such  an  inference  can 
be  drawn  from  them,  it  must  be  because  a  motorman  is  required  to  put  on 
his  brakes  whenever  he  sees  a  horse  in  any  part  of  the  street  show  signs  of 
apprehension.  Such  is  not  the  law.  If  it  were,  street  railways  could  not 
perform  their  duties  to  the  public.  Bishop  v.  Railroad  Co.,  ante.  Judg- 
ment affirmed. 

Slensby  v.  Milwaukee  St.  Ry.  Co.,  Supreme  Court,  Feb.  2,  1897(70  N.  W. 
Rep.  67).  Action  for  damages  for  alleged  negligent  injury  to  a  child  by  a 
trolley  car.  Held,  that  the  jury  were  not  bound  to  believe  the  motorman*8 
testimony  that  he  did  not  see  the  child  in  time  to  avoid  the  accident,  and 
that  the  evidence  was  suffi(;ient  to  warrant  finding  him  negligent. 

Federal  courts. — McLeod  v.  Graven,  U.  S.  (circuit  Court  of  Appeals, 
Sixth  Circuit,  April  14.  1896  (73  Fed.  Rep.  627).  Plaintiff's  intestate,  a 
passenger  on  an  electric  railway,  alighted  at  his  station,  upon  the  side 
opposite  the  platform  intended  for  tlie  use  of  passengers,  and  in  attempting 
to  cross  the  parallel  track  was  struck  by  a  car  and  killed.  Held,  charge- 
able with  contributory  negligence  which  barred  recovery. 

McDonald  v.  Toledo  Consolidated  St.  Ry.  Co.,  U.  S.  Circuit  Court  of 
Appeals,  Sixth  Circuit,  April  14,  1896  (74  Fed.  Rep.  104).  It  is  not  negli- 
gence per  se  to  start  an  electric  street  car  in  the  ordinary  way,  whiles 
team  of  horses,  manifesting  no  symptoms  of  fright,  are  driven  past  it. 
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Western  Union  Telegraph  Company  v.  Thomas  Taq- 

6ART,  Auditor,  Ac,  et  al. 

U.  8,  Supreme  Court,  May  18, 1896, 
(163  U,  S.  1.) 

Taxation  of  telegraph  companies— CJonstitutional  law. 

A.  State  statute,  requiring  a  telegraph  company  to  pay  a  tax  upon  its 
property  within  the  State,  valued  at  such  proportion  of  the  whole  value 
of  its  capital  stock  as  the  length  of  its  lines  within  the  State  bears  to 
the  length  of  all  its  lines  everywhere,  deducting  a  sum  equal  to  the  value 
of  its  real  estate  and  machinery  subject  to  local  taxation  within  the 
State,  is  constitutional  and  valid,  notwithstanding  that  nothing  is  in 
terms  directed  to  be  deducted  from  the  valuation,  either  for  the  value 
of  its  franchises  from  the  United  States,  or  for  the  value  of  its  real 
estate  and  machinery  situated  and  taxed  in  other  States;  unless  there 
is  something  more,  showing  that  the  system  of  taxation  adopted  is 
oppressive  and  unconstitutional. 

Tested  by  this  rule,  held,  that  the  Indiana  statute  of  1893,  which  prescribes 
the  method  of  assessing  telegraph  companies  for  purposes  of  local  taxa- 
tion, is  valid. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold-faced  type:  Tele- 
graph Co,  V.  Texas,  vol.  1,  p.  373;  W,  U  Tel,  Co,  v.  Atty.-Oen,  of  Maes,, 
vol.  2,  p,  57;  Ldoup  v.  Port  of  Mobile,  vol.  2,  p.  7J.  Taggart  v.  W,  U, 
Tel,  Co,,  vol.  5,  p.  646,  affirmed. 

The  long  statement  of  facts  by  Mr.  Justice  Gray,  being 
mainly  a  synopsis  of  the  pleadings,  is  omitted,  as  appearing 
to  be  sufficiently  indicated  in  the  opinion,  except  the  open- 
ing and  closing  paragraphs,  which  are  as  follows: 

*'This  was  a  bill  in  equity,  filed  December  19,  1893,  in 
the  Circuit  Court  of  the  county  of  Marion  and  State  of 
Indiana,  by  the  Western  Union  Telegraph  Company 
against  Thomas  Taggart,  the  auditor  of  that  county,  and 
Sterling  R.  Holt,  its  treasurer,  and  against  the  auditors 
and  treasurers  of  other  counties  of  Indiana,  to  restrain 
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them  from  apportionlDg  and  collectiDg  a  tax  assessed  apo 
the  plaiDtiCT  by  the  hoard  of  tax  commissionera  of  tb 
State,  under  the  statute  of  Indiana  of  March  6,  1893,  < 
171,  the  material  parts  of  which  are  copied  in  the  margin. 

"The  defendants  demurred  generally  to  the  bill.  Th 
court  sustained  the  demurrer,  and,  the  plaintiff  declinin 
to  amend  its  bill,  entered  final  judgment  for  the  defem 
anta.  The  plaintiff  appealed  to  the  Supreme  Court  i 
Indiana,  which  affirmed  the  judgment.  141  lodiant 
281.     The  plaintiff  thereupon  sued  out  thia  writ  of  error. 

John  F.  Dillon  (with  whom  was  Rush  Taggart  on  th 
brief),  for  plaintiff  in  error. 

Alpheus  H.  Snow,  Willard  Brown  and  Charles  W.  Well 
filed  a  brief  for  plaintiff  in  error. 

William  A.  Ketckam,  Attorney-General  of  the  State  i 
Indiana  (with  whom  was  Alonzo  Greene  Smith  OD  the  brief 
and  Mr.  Attorney-General  for  defendants  in  error. 

Mr.  Justice  Gray,  after  stating  the  case,  delivered  tl 
opinion  of  the  Court: 

It  is  not  and  cannot  be  doubted  that  each  State  of  tl 
Union  may  ta.-c  all  property,  real  and  personal,  within  1 
borders,  belonging  to  persons  or  corporations,  although  en 
ployed  in  interstate  or  foreign  commerce,  provided  tl 
rights  and  powers  of  the  national  government  are  m 
interfered  with.  Delaivare  Railroad  Tax  Case,  18  Wall.  20< 
232;  Tele<jrai>h  Co.  v.  Texas,  105  U.  S.  460,  46^ 
Western  I'uion  Tel.  Co.  T.  MassachHSetts,  125  U.  i 
530;  2farye  v.  Baltimore  &  Ohio  Railroad,'^  121  U.  S.  li: 
123,  124;  Lloupy.MobUe,  127  U.  S.  640,  649;  P»( 
man's  Co,  v.  Pennsylvania,  141  U.  S.  18;  Cleveland,  & 
Railway  v.  Backus,  154  U.  S.  439,  445. 

The  principal  grounds  upon  which  the  plaintiff  content 
that  the  statute  of  Indiana  of  March  6,  1893,  c.  171,  : 
unconstitutional,  and  the  valuation  and  assessment  of  tli 
plaintiff's    property    under    it     invalid,    are    that    the 
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necessarily  included  a  taxation  of  franchises  granted  to 
the  plaintiflF  by  the  United  States,  as  well  as  of  the  plaint- 
ifip's  property  outside  of  the  State  of  Indiana,  neither  of 
which  was  subject  to  taxation  in  that  State;  and,  also,  by 
taking  the  market  value  of  shares  of  the  plaintifiF's  stock, 
in  fixing  the  valuation  of  the  entire  property  of  the  plaint- 
iff, and  by  apportioning  that  valuation  according  to  the 
proportion  thereof  within  the  State  of  Indiana,  to  all  the 
plaintiff's  telegraph  lines  everywhere,  adopted  an  arbitrary 
rule,  and  imposed  an  unlawful  burden  upon  interstate 
commerce. 

But  in  each  of  these  respects  the  case  presented  by  this 
record  appears  to  us  to  be  governed  by  previous  decisions 
of  this  court.  The  argument  for  the  plaintiflfs  in  erorr,  in 
effect,  if  not  in  express  words,  invites  the  court  to  modify 
or  to  overrule  those  decisions.  It  becomes  important, 
therefore,  to  state  somewhat  fully  the  scope  and  extent  of 
those  decisions,  the  reasons  on  which  they  proceeded,  and 
the  provisions  of  the  statutes  thereby  construed. 

The  statutes  of  Massachusetts,  the  constitutionality  of 
which  was  attacked  by  the  present  plaintiff,  and  upheld  by 
this  court,  in  the  two  cases  of  Western  Union  Tel.  Co.  v. 
Massachusetts^  125  U.  S.  530,  and  141  U.  S.  40,  were 
undistinguishable  in  any  material  respect  from  the  statute 
of  Indiana  now  before  us,  and  may,  as  suggested  at  the 
bar,  have  been  the  model  upon  which  this  statute  was 
framed. 

The  material  provisions  of  those  statutes  of  Massachu- 
setts were  as  follows:  Every  corporation,  chartered  or 
organized  in  Massachusetts,  or  elsewhere,  and  owning  a 
telegraph  line  in  Massachusetts,  was  required  to  return 
annually  to  the  tax  commissioner  of  the  State  a  statement 
of  the  amount  of  its  capital  stock,  the  par  value  and 
market  value  of  its  shares,  the  locality  and  value  of  its 
real  estate  and  machinery  subject  to  local  taxation  within 
the  State,  the  whole  length  of  its  lines,  and  the  length  of 


624  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Telegraph  Co.  v.  Taggart,  &o. 


80  much  of  its  lines  as  was  within  the  State.  The  tax 
commissioner  was  required  to  ascertain  the  true  market 
value  of  its  shares,  and  to  estimate  the  fair  cash  yaluatioD 
of  all  the  shares  constituting  its  capital  stock;  and  the 
corporation  was  required  to  pay  annually  ""a  tax  open  its 
corporate  franchise  at  a  valuation  thereof  equal  to  the 
aggregate  value  of  the  shares  in  its  capital  stocks,"  as  so 
determined  by  the  tax  commissioner;  deducting,  however, 
from  that  valuation,  such  proportion  thereof  as  was  pro- 
portional to  the  length  of  that  part  of  its  line  lying  with- 
out the  State,  and  also  an  amount  equal  to  the  value,  as 
determined  by  the  tax  commissioner,  of  its  real  estate  and 
machinery  within  the  State  and  subject  to  local  taxatioo 
therein.     Mass.  Pub.  Stat.  c.  13,  sees.  38-40,  42. 

In  the  first  of  the  Massachusetts  cases,  Mr.  Justice 
Miller,  delivering  the  opinion  of  the  court,  said  that  **the 
main  ground  on  which  the  telegraph  company  resisted  the 
payment  of  the  tax  alleged  to  be  due,"  was  that  it  was  a 
violation  of  the  rights  conferred  upon  the  company  by  the 
provisions  (which  had  been  accepted  by  the  company)  of 
the  act  of  Congress  of  July  24,  1866,  c.  230,  re-enacted  in 
section  253  of  the  Revised  Statutes,  by  which  it  was 
enacted  that  any  telegraph  company  organized  under  the 
laws  of  any  State,  should  **have  the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  tlirough  and  over 
any  portion  of  the  public  domain  of  the  United  States, 
over  and  along  any  of  the  military  or  post-roads  of  the 
United  States,"  "and  over,  under  or  across  the  navigable 
streams  or  waters  of  the  United  States."  14  Stat.  221; 
Rev.  St.  sec.  5263.  The  argument  then  made  by  counsel 
and  the  decision  of  the  court  upon  this  point  are  shown 
by  the  following  passages  in  the  opinion : 

**The  argument  is  very  much  pressed,  that  it  is  a  tax 
upon  the  franchise  of  the  company,  which  franchise  being 
derived  from  the  United  States  by  virtue  of  the  statute 
above  recited,  cannot  be  taxed  by  a  State;  and  counsel  for 
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appellant  occasionally  speak  of  the  tax  authorized  by  the 
law  of  Massachusetts  upon  this  as  well  as  all  other  cor- 
porations doing  business  within  its  territory,  whether 
organized  under  its  laws  or  not,  as  a  tax  upon  their 
franchises.  But  by  whatever  name  it  may  be  called,  as 
described  in  the  laws  of  Massachusetts,  it  is  essentially  an 
excise  upon  the  capital  of  the  corporation.  The  laws  of 
that  commonwealth  attempt  to  ascertain  the  just  amount 
which  any  corporation  engaged  in  business  within  its 
limits  shall  pay  as  a  contribution  to  the  support  of  its 
government  upon  the  amount  and  value  of  the  capital  so 
employed  by  it  therein."     125  U.  S.  546,  547. 

'*  While  the  State  could  not  interfere,  by  any  specific 
statute,  to  prevent  a  corporation  from  placing  its  lines 
along  these  post-roads,  or  stop  the  use  of  them  after  they 
were  placed  there,  nevertheless  the  company,  receiving  the 
benefit  of  the  laws  of  the  State  for  the  protection  of  its 
property  and  its  rights,  is  liable  to  be  taxed  upon  its  real  or 
personal  property  as  any  other  person  would  be.  It  never 
could  have  been  intended  by  the  Congress  of  the  United 
States,  in  conferring  upon  a  corporation  of  one  State  the 
authority  to  enter  the  territory  of  any  other  State,  and 
erect  its  poles  and  lines  therein,  to  establish  the  proposition 
that  such  a  company  owed  no  obedience  to  the  laws  of  the 
State  into  which  it  thus  entered,  and  was  under  no  obliga- 
tion to  pay  its  fair  proportion  of  the  taxes  necessary  to  its 
support."     125  U.  S.  548. 

**The  tax  in  the  present  case,  though  nominally  upon 
the  shares  of  the  capital  stock  of  the  company,  is  in  effect 
a  tax  upon  that  organization  on  account  of  property  owned 
and  used  by  it  in  the  State  of  Massachusetts;  and  the  pro- 
portion  of  the  length  of  its  lines  in  that  State  to  their 
entire  length  throughout  the  whole  cauntry  is  made  the 
basis  for  ascertaining  the  value  of  that  property.  We  do 
not  think  that  such  a  tax  is  forbidden  by  the  acceptance  on 

VOL.  VI — 40. 
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the  part  of  the  telegraph  compaQy  of  the  rights  confen 
by  section  5263  of  the  Revised  Statutes,  or  by  1 
commerce  clause  of  the  Constitution."  12517.8.662.  & 
also,  Reagan  v.  MeTcantiU  IVu«(  Co.,  154  U.  S.  413,  416,  4] 
Central  Pacific  Railroad  v.  California,  162  U.  S.  91,  123. 

It  was  further  argued  in  that  case,  that  the  tax  was  i 
ceasive  and  invalid, -because,  in  ascertaining  the  whi 
valuation  of  the  stock,  oo  deduction  was  made  on  accon 
of  the  value  of  the  real  estate  and  machinery  situated,  a 
subject  to  loceil  taxation,  outside  of  the  State  of  Hassaeli 
setts;  although  it  appeared  that  the  company  owned  lao 
and  buildings  outside  of  the  State,  the  cost  of  which  w 
more  than  $3,000,000,  and  upon  which  it  had  be 
assessed  and  had  paid  taxes  of  more  than  t48,000.  1 
U.  S.  542,  544,  652. 

The  court,  notwithsianding,  declared  that  it  did  not  fi 
called  upon  to  defeod  all  the  items  and  rules  by  which  t 
authorities  of  the  State  arrived  at  the  taxable  value 
which  its  ratio  of  percentage  of  taxation  should  be  assessc 
or  to  hold  the  tax  void  because  the  court  might  ha 
adopted  a  different  system  had  it  been  called  upon 
accompliab  the  same  resiili;  and  decided  that  the  n 
adopted  to  ascertain  the  amount  of  the  value  of  thecapil 
engaged  in  business  within  the  boundaries  of  the  Stal 
on  which  the  tax  should  be  assessed,  was  not  an  unfair 
an  unjust  one,  and  that  the  details  oC  the  method  by  wbii 
this  was  determined  did  not  exceed  the  fair  range  of  legi 
lative  discretion.     125  U.  S.  553. 

The  same  views  were  affirmed  iu  the  second  case  betwet 
the  same  parties.     141  U,  S.  44,  45. 

Those  decisions  clearly  establish  that  a  statute  of 
State,  requiring  a  telegraph  company  to  pay  a  tax  upo 
its  property  within  the  State,  valued  at  such  a  proportic 
of  the  whole  value  of  its  capital  stock  as  the  length  of  i 
lines  within  the  State  bears  to  the  length  of  all  its  lint 
everywhere,  deducting  a  sura  equal  to  the  value  of  its  rei 
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estate  and  machinery  subject  to  local  taxation  within  the 
State,  is  constitutional  and  valid,  notwithstanding  that 
nothing  is  in  terms  directed  to  be  deducted  from  the  valua- 
tion, either  for  the  value  of  its  franchises  from  the  United 
States,  or  for  the  value  of  its  real  estate  and  machinery 
situated  and  taxed  in  other  States ;  unless  there  is  some- 
thing more  showing  that  the  system  of  taxation  adopted  is 
oppressive  and  unconstitutional. 

We  are  then  brought  to  a  consideration  of  the  statutes 
of  Indiana,  as  construed  by  the  Supreme  Court  of  the 
State  and  by  this  court.  • 

The  statute  of  Indiana  of  March  6,  1891,  c.  91,  repealed 
previous  laws,  and  established  a  comprehensive  and  com- 
plete system  of  taxation.  By  sec.  3,  all  property  within 
the  jurisdiction  of  the  State,  not  expressly  exempted,  was 
declared  to  be  subject  to  taxation;  and  by  subsequent 
sections  the  property  of  all  corporations  owning  or  operat- 
ing railroads  within  the  State  was  classified  for  the  pur- 
pose of  taxation  as  follows : 

By  sec.  78,  the  *' right  of  way,  including  the  superstruc- 
ture, main,  side  or  second  track,  and  turnouts,  turntables, 
telegraph  poles,  wires,  instruments  and  other  appurten- 
ances, and  the  stations  and  improvements  of  the  railroad 
company  on  such  right  of  way'*  (excepting  machinery, 
fixtures  and  stationary  engines)  were  considered  real 
estate,  and  denominated  **railroad  track."  By  sec.  79,  the 
value  of  such  ** railroad  track"  was  taxed  in  the  several 
counties,  townships,  cities  and  towns,  in  the  proportion 
that  the  length  of  the  main  tracfe  tfherein  bore  to  the  whole 
length  of  the  road  in  the  State,  except  that  the  value  of 
the  side  or  second  track,  and  of  all  turnouts,  station 
houses  and  other  buildings  belonging  to  the  railroad,  was 
taxed  in  the  county,  township,  city  or  town  in  which  they 
were  situated.  By  sec.  80, the  movable  property  belonging 
to  a  railroad  company  was  denominated  **rolling  stock,*' 
and  considered  personal  property;  and  was  taxed  in  the 
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several  counties,  townships,  cities  and  towns  in  the  pn 
portion  that  the  main  track  used  or  operated  therein  boi 
to  the  lengh  of  the  main  track  used  or  operated  by  the  co 
poration,  whether  owned  by  it  or  not.  By  sec.  81,  a 
other  personal  property,  including  machinery,  fixture 
stationary  engines,  tools  and  materials  for  repairs,  wi 
taxed  in  the  county,  township,  city  or  town  in  which 
was  on  the  first  day  of  April  in  each  year;  and  by  sec.  8! 
all  real  estate  of  any  railroad  company  (other  than  %ht 
denominated  '^railroad  track'')  with  all  improvemenl 
thereon,  was  taxed  in  the  county,  township,  city  or  tow 
where  it  was  situated. 

Each  railroad  corporation  was  required,  by  sec.  83,  \ 
return  annually  to  the  county  auditor  an  inventory  of  a 
these  kinds  of  property,  except  "railroad  track;'*  and,  l 
sec.  85,  to  return  to  the  auditor  of  the  State,  to  be  lai 
before  the  state  board  of  tax  commissioners,  a  statemei 
showing,  among  other  things,  *'first,  the  property  denom 
nated  'railroad  track,'  giving  the  length  of  the  main  an 
side  or  second  tracks  and  turnouts,  and  showing  the  pn 
portions  in  each  county  and  township,  and  the  total  in  th 
State;  second,  the  rolling  stock,  whether  owned  or  hired 
giving  the  length  of  the  main  track  in  each  county  and  th 
entire  length  of  the  road  in  this  State;"  and  also  th 
amount  of  its  capital  stock,  and  the  market  value,  or  if  n 
market  value,  the  actual  value  of  its  shares,  the  tots 
amount  of  its  indebtedness  except  for  current  expenses 
and  the  total  listed  valuation  of  all  its  tangible  property  i 
the  State. 

By  sees.  129,  137,  the  State  board  of  tax  commissioner 
was  declared  not  to  bo  bound  by  these  returns;  and  wa 
required  to  "appraise  and  assess  all  property  at  its  tru 
cash  value,  as  defined  by  this  act,  according  to  their  bes 
knowledge  and  judgment,  and  so  as  to  equalize  the  assess 
ment  of  property  throughout  the  State,"  and  to  ** asses 
the  railroad  property,  denominated  in  this  act  as  'railroa 
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track'  and  'rolling  stock/  at  its  true  cash  value,"  and 
was  authorized  to  examine  persons  and  papers.  And  by 
sec.  130,  each  member  of  the  board  was  required  to  declare, 
as  part  of  his  oath  of  office,  that  he  would  "in  no  case 
assess  any  property  at  more  or  less  than  its  true  cash 
value." 

This  court,  at  the  last  term,  in  several  cases,  affirming 
judgments  of  the  Supreme  Court  of  Indiana,  held  that  the 
statute  of  1891  did  not,  in  the  case  of  a  railroad  partly  in 
that  State  and  partly  in  another,  require  that  the  value  of 
the  part  in  Indiana  should  be  determined  absolutely  by 
dividing  the  whole  value  upon  a  mileage  basis;  but  only  that 
the  total  amount  of  stock  and  indebtedness  should  be  taken 
into  consideration  in  ascertaining  the  value;  and  that  the 
statute  was  constitutional.  Pittsburg,  &c.  Railway  v. 
Bacim,  154  U.  S.  421,  430,  435,  and  133  Indiana,  625; 
Indianapolis  &  Vincennea  Railroad  v.  Backus,  154  U.  S.  438, 
and  133  Indiana  609 ;  Cleveland,  &c.  Railway  v.  Backus,  154 
U.  S.  439,  and  133  Indiana,  513. 

In  those  cases,  the  objections  to  the  constitutionality  of 
that  statute  were  answered  by  this  court,  speaking  by  Mr. 
Justice  Brewer,  as  follows : 

''It  is  not  to  be  assumed  that  a  State  contemplates  the 
taxation  of  any  property  outside  its  territorial  limits,  or 
that  its  statutes  are  intended  to  operate  otherwise  than 
upon  persons  and  property  within  the  State.  It  is  not 
necessary '  that  every  section  of  a  tax  act  should  in  terms 
declare  the  scope  of  its  territorial  operation.  Before  any 
statute  will  be  held  to  intend  to  reach  outside  property, 
the  language  expressing  such  intention  must  be  clear.*' 
154  U.  S.  428. 

**It  is  obvious  that  the  intent  of  this  act  was  simply  to 
reach  property  of  the  railroad  within  the  State.''  "No 
intent  to  the  contrary  can  be  deduced  from  the  provision 
requiring  the  corporation  to  file  a  statement  of  its  total 
stock  and  indebtedness;  for  that  is  one  item  of  testimony 
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1  fairly  to  be  considered  in  determining  the  value  of  that 

.1  portion  of  the  property  within  the  State.     The  stock  and 

'  the  indebtedness  represent  the  property.     As  said  by  Mr. 

j  Justice  Miller    in  State    Railroad  Tax    CaseSy   92  U.  8. 

j  675,   605,    *When  you  have  ascertained  the  current  cash 

j  value  of  the  whole  funded  debt  and  the  current  cash  value 

}  of  the  entire  number  of  shares,  you  have,  by  the  action  of 

;  those  who  above  all  others  can  best  estimate  it,  ascertained 

the  true  value  of  the  road,  all  its  property,  its  capital  stock 
and  its  franchises;  for  these   are  all  represented  by  the 
:  value  of  its  bonded  debt  and  of  the  shares  of  its  capital 

l\  stock.'  ''     154  U.  S.  428,  429. 

;|  ''It  is  not  stated  in  this  statute,  that  when  the  value  of 

■A  a  road  running  in  two  States  is  ascertained,  the  value  of 

.r]  that  within    the  State  of  Indiana  shall    be  determined 

'/  absolutely  by  dividing  the  gross   value  upon  a   mileage 

,-'  basis;  but    only    that    the    total    amount  of   stock    and 

indebtedness  shall  be  presented  for  consideration  by  the 
State  board.  Nevertheless  it  is  ordinarily  true  that  when 
a  railroad  consists  of  a  single  continuous  line,  the  value  of 
one  part  is  fairly  estimated  by  taking  that  part  of  the 
value  of  the  entire  road  which  is  measured  by  the  pro- 
portion of  the  length  of  the  particular  part  to  that  of  the 
whole  road.  This  mode  of  division  has  been  recognized 
by  this  court  several  times  as  eminently  fair."  154  U.  S. 
430,  431. 

In  support  of  the  last  statement  were  cited  State  Railroad 
Tax  Cases,  92  U.  S.  608,  611;  Delaware  Railroad  Tax  Case, 
18  Wall.  206;  Erie  Railway  v.  ren7uijlvania,  21  Wall.  492; 
Western  Union  Tefef/rap?i  Co.  v.  Massachusetts, 
125  U.  S.  530;  Pallmaa^s  Palaee  Car  Co,  v.  Peyinsylvania, 
141  U.  S.  18;  Maine  v.  Grand  Trunk  Railway,  142  U.  S. 
217;  Charlotiey  cfcc.  Railroad  v.  Gibbs,  142  U.  S.  386; 
Columbus  Southern  Railway  v.   Wright,  151  U.  S.  470. 

**The  true  value  of  a  line  of  railroad  is  something  more 
than  an  aggregation  of  the  values  of  separate  parts  of  it. 


.1  •  ■ 
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operated  separately.  It  is  the  aggregate  of  those  values, 
plus  that  arising  from  a  connected  operation  of  the  whole; 
and  each  part  of  the  road  contributes,  not  merely  the  value 
arising  from  its  independent  operation,  but  its  mileage 
proportion  of  that  flowing  from  a  continuous  and  connected 
operation  of  the  whole.  This  is  no  denial  of  the  mathe- 
matical proposition  that  the  whole  is  equal  to  the  sum  of 
all  its  parts;  because  there  is  a  value  created  by  and 
resulting  from  the  combined  operation  of  all  its  parts  as 
one  continuous  line."     154  U.  S.  444. 

**Now^  when  a  road  runs  into  two  States,  each  State  is 
entitled  to  consider,  as  within  its  territorial  jurisdiction, 
and  subject  to  the  burdens  of  its  taxes,  what  may  perhaps 
not  inaccurately  be  described  as  the  proportionate  share 
of  the  value  flowing  from  the  operation  of  the  entire 
mileage  as  a  single  continuous  road.  It  is  not  bound  to 
enter  upon  a  disintegration  of  values,  and  attempt  to 
extract  from  the  total  value  of  the  entire  property  that 
which  would  exist  if  the  miles  of  road  within  the  State 
were  operated  separately.  Take  the  case  of  a  railroad 
running  from  Columbus,  Ohio,  to  Indianapolis,  Indiana. 
Whatever  of  value  there  might  be  resulting  from  the  con- 
tinuous operation  of  that  road  is  partly  attributable  to  the 
portion  of  the  road  in  Indiana,  and  partly  to  that  in  Ohio; 
and  each  State  has  an  equal  right  to  reach  after  a  just  pro- 
portion of  that  value,  and  subject  it  to  its  taxing  processes. 
The  question  is,  how  can  equity  be  secured  between  the 
States;  and  to  that  a  division  of  the  value  of  the  entire 
property  upon  the  mileage  basis  is  the  legitimate  answer. 
Taking  a  mileage  share  of  that  in  Indiana  is  not  taxing 
property  outside  of  the  State."     154  U.  S.  444,  445. 

**The  rule  of  property  taxation  is  that  the  value  of  the 
property  is  the  basis  of  taxation.  It  does  not  mean  a  tax 
upon  the  earnings  which  the  property  makes,  nor  for  the 
privilege  of  using  the  property,  but  rests  solely  upon  the 
value.     But  the  value  of  property  results  from  the  use  to 
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which  it  is  put,  and  varieB  with  the  profitableaeas  of  t! 
use,  present  and  prospective,  actual  and  aaticipat 
Tbtire  is  no  pecuniary  value  outside  of  that  which  resi 
from  such  use.  The  amount  and  profitable  character 
such  use  determines  the  value ;  and  if  property  is  taxed 
its  actual  cash  value,  it  is  taxed  upon  something  whici 
created  by  the  use  to  which  it  itt  put.  In  the  natun 
things,  it  is  practically  impossible^at  least  in  respeot 
railroad  property — to  divide  its  value,  and  determ 
how  much  is  caused  by  one  use  to  which  it  is  put,  i 
how  much  by  another."  Take  the  case  before  us;  i 
impossible  to  disintegrate  the  value  of  that  portion  of 
road  within  Indiana,  and  determine  how  much  of  t 
value  springs  from  its  use  in  doing  interstate  busint 
and  how  much  from  its  use  in  doing  business  wh< 
withiu  the  State.  An  attempt  to  do  so  would  Le  enter 
i^on  a  mere  field  of  uncertainty  and  speculation.  A 
because  of  this  fact  it  is  something  which  an  assess 
board  is  not  required  to  attempt."     154.  U.  S.  446,  44i 

"It  is  enough  for  the  State,  that  it  finds  within 
borders  property  which  is  of  a  certain  value.  What  ', 
caused  that  value  is  immaterial.  It  is  protected  by  St 
laws,  and  the  rule  of  all  property  taxation  is  the  rul( 
value,  and  by  that  rule  property  engaged  in  inters! 
commerce  is  controlled  the  same  as  property  engaged 
commerce  within  the  State.  Neither  is  this  an  attempt 
do  by  indirection  what  cannot  be  done  directly,  that  is, 
cast  a  burden  on  interstate  commerce.  It  comes  rat 
within  that  large  class  of  State  action,  like  certain  pol 
restraints,  which,  while  indirectly  affecting,  cannot 
considered  as  a  regulation  of  interstate  commerce,  o: 
direct  burden  upon  its  free  exercise. "    154  U.  S.  446,  4 

"It  is  true,  there  may  be  exceptional  cases,"  "as, 
instance,  where  tho  tenuiaal  facilities  in  some  large  < 
are  of  enormous  value,  and  so  give  to  a  mile  or  two  in  si 
a  city  a  value  out  of  all  proportion  to  any  similar  dista 
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elsewhere  along  the  line  of  the  road,  or  where  in  certain 
localities  the  company  is  engaged  in  a  particular  kind  of 
business  requiring  for  sole  use  in  such  localities  an  extra 
amount  of  rolling  stock.  If  testimony  to  this  effect  was 
presented  by  the  company  to  the  State  board,  it  must  be 
assumed,  in  the  absence  of  anything  to  the  contrary,  that 
such  board,  in  making  the  assessment  of  track  and  rolling 
stock  within  the  State,  took  into  account  the  peculiar  and 
large  value  of  such  facilities  and  such  extra  rolling  stock.'' 
154  U.  S.  431. 

This  court  further  held  that  the  question  of  the  cash 
valuation  of  the  company's  property  was  a  question  of 
fact,  the  determination  of  which  was  committed  to  the 
State  board  of  tax  commissioners;  and  that  the  decision 
of  the  board  could  not  be  overthrown  by  evidence  going 
only  to  show  that  the  fact  was  otherwise  than  as  so  found 
and  determined.     154  U.  S.  434,  435. 

By  sec.  69  of  the  statute  of  Indiana  of  1891,  telegraph 
companies,  incorporated  under  the  laws  of  any  other 
State,  besides  being  taxable  upon  their  tangible  property 
in  Indiana  in  the  same  manner  as  other  tangible  property 
was  taxed,  were  required  to  make  annual  returns  of  their 
receipts  from  business  in  the  State,  including  the  pro- 
portion of  gross  receipts  for  business  done  in  connection 
with  the  lines  of  other  companies ;  and  to  pay  a  tax  of 
one  per  cent,  on  such  receipts. 

The  supplemental  and  amendatory  statute  of  March  6, 
1893,  c.  171,  now  in  question,  repealed  that  section  of  the 
statute  of  1891,  and  substituted  provisions  very  like  those 
of  the  statutes  of  Massachusetts,  above  considered,  for  the 
taxation  of  the  telegraph  property,  and  not  essentially 
different  from  those  of  the  statute  of  Indiana  of  1891  for 
the  assessment  of  railroad  property,  except  in  being  more 
favorable  to  the  company  by  expressly  providing  for  a 
deduction  of  the  value  of  real  property  outside  the  State 
from  the  total  valuation. 
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By  sec.  1  of  the  statute  of  1893,  every  telegraph  com- 
pany, whether  incorporated  under  the  laws  of  Indiana  or 
of  any  other  State,  engaged    in  telegraph    business   in 
Indiana,  was  required  to  return  annually  to  the  auditor  of 
the  State  a  statement  of  its  whole  capital  stock,  the  par 
value  of  its  shares,  their  market  value,  or,  if  they  had  do 
market  value,  the  actual  value  thereof;  its  principal  place 
of  business;  its  real  estate,   machinery  and    appliances, 
subject  to    local    taxation  in  each  county  and    township 
within  the  State;  its  real  estate  outside  the  State  and  not 
directly  used  in  the  conduct  of  its  business,  and  the  sums 
at  which  such  real  estate  was  assessed  for  local  taxation; 
the  mortgages  upon  the  whole  or  any  part  of  its  property; 
the  whole  length  of  all  its  lines,  the  length  of  its  lines  out- 
side the  State  of  Indiana,   and  the  length  of  its  lines  in 
each  county  and  township  within  the  State.     By  sees.  8, 
7,  the  State  board  of  tax  commissioners,  ''after  examining 
such  statements,  and  after  ascertaining  the  value  of  such 
properties  therefrom,  and  from  such  other  information  as 
they  may  have  or  obtain,"  and  requiring  books  and  papers 
to   be  produced,   and  witnesses  to  be  examined  ''in  case 
they  shall  deem  it  necessary  to  enable  them  to  ascertain 
the   true    cash   value   of    such    property   were    required 
to  value   and   assess   the   property  of  each  company  by 
ascertaining  the  true  cash  value  of  its  entire  property,  for 
that  purpose   taking  the  aggregate  value  of  its  shares,  if 
they  had  a  market  value,  or  if  they  had  none,  the  actual 
value  thereof  or  of  the  capital  of  the  company;  then,  for 
the   purpose  of  ascertaining  the  true  cash  value  of  the 
property  within  the  State  (first  ascertaining  and  deducting 
the  assessed  value  for  taxation,  in  the  localities  where  the 
same  was  situated,  of  its  real  estate  outside  the  State,  and 
not  specifically  used  in  its  general  business),  taking  the 
proportion  of  the  whole  aggregate  value  of  its  property, 
as  above  ascertained,  which   the  length  of  its  lines  within 
the  State  bore  to  the  total  length  of  its  lines;  and  deduct* 
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ing  therefrom  the  assessed  value  for  taxation  of  real  estate, 
machinery  and  appliances  within  the  State  and  subject  to 
local  taxation  in  the  counties  and  townships. 

The  Supreme  Court  of  Indiana  considered  the  present 
case  to  be  governed  by  the  decisions  of  this  court  in  the 
cases  of  the  Railroad  Companies  v.  Backus^  above  cited; 
andy  after  referring  to  some  of  the  passages  above  quoted 
from  those  decisions,  added:  ''AH  that  is  thus  forcibly 
and  convincingly  said  as  to  the  taxation  of  interstate  rail- 
road property  is  equally  applicable  to  the  taxation  of 
interstate  telegraph  property.  It  is  not  easy  to  see  how 
one  mile  of  appellant's  telegraph  line  connecting  Chicago 
with  New  York  could  be  of  less  value  than  any  other  mile 
of  the  same  line.  Cut  out  one  mile,  even  though  it  be 
through  a  swamp  or  under  a  lake,  and  the  value  of  the 
whole  line  is  practically  destroyed.  The  property  is  a  unit, 
valuable  as  a  whole  and  by  reason  of  its  several  connec- 
tions, and  not  by  virtue  of  any  part  taken  by  itself.  No 
way,  therefore,  by  which  the  value  of  the  lines  in  this 
State  can  be  determined  seems  so  just  and  equitable  as 
to  take  that  proportion  of  the  whole  value  which  the 
mileage  in  this  State  bears  to  the  whole  mileage."  141 
Indiana,  294,  295. 

In  that  court  (as  now  in  this)  the  telegraph  company 
insisted  that  the  statute  of  1893,  in  applying  the  mileage 
basis  of  valuation  to  the  lines  of  telegraph,  compelled  the 
State  board  of  tax  commissioners  to  Hdd  large  outside 
values  to  the  values  of  the  Indiana  portions  of  the  lines, 
because  the  parts  of  the  company's  property  outside  the 
State  were  proportionately  of  greater  value  than  the  parts 
within  the  State.  To  which  that  court  answered:  **The 
act,  it  is  true,  provides  a  method  of  valuation,  the  mileage 
method,  as  a  basis  for  the  taxation  of  certain  property 
within  the  State  of  Indiana.  But  this  is  simply  a  means 
for  determining  the  true  cash  value  of  the  property  within 
the  State;  and  if  in  the  case  of  appellant's  property,  or  in 
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any  other  case,  it  la  shown  to  the  board,  or  is  discovered 
by  them,  that  still  further  deductions  should  be  made,  on 
account  of  larger  proportional  values  outside  of  the  State, 
or  for  any  other  reason,  then  the  board  must  make  such 
deductions,  so  that,  finally,  only  the  property  within  the 
State  of  Indiana  shall  be  assessed,  and  that  at  its  true 
cash  value."     141  Indiana,  297. 

The  State  court  distinctly  held  that  the  statute  of  1893, 
being  supplementary  to  and  amendatory  of  the  statute  of 
1891,  must  be  construed  in  connection  therewith,  and  be 
treated  as  apart  of  one  and  the  same  general  tax  act;  that 
the  duties  and  powers  of  the  State  board  of  tax  commis- 
sioners, as  defined  and  prescribed  in  the  statute  of  1891, 
were  not  abridged  or  changed  in  any  respect  by  the 
statute  of  1893;  and,  therefore,  interpreting  the  statute  of 
1893  in  the  light  of  the  provisions  of  the  statute  of  1891 
(which  have  been  cited  above),  concluded  ''that  in  the  act 
of  1893  the  Legislature  provided  the  mileage  method  as 
the  basis  for  the  assessment  of  telegraph  and  other  like 
property,  both  as  to  lines  situated  partly  within  and 
partly  without  this  State,  and  also  as  to  lines  running 
through  several  counties  or  other  subdivisions  of  the 
State;  but  that  it  was  not  the  intention  of  the  Legislature, 
nor  is  it  the  meaning  of  that  act,  that  any  property  out- 
side of  the  State  should  be  assessed  by  importation  of 
values  or  otherwise,  or  that  any  property  should  be  assessed 
at  more  or  less  than  its  true  cash  value.  Construing  the 
acts  of  1891  and  1893  together,  it  will  therefore  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that 
the  State  board  has  deducted  from  the  total  valuation  of 
all  interstate  property  such  values,  if  any,  of  extra-state 
property  as  will  leave  the  remaining  property,  within  and 
without  the  State,  as  near  as  may  be,  of  equal  proportional 
value."  '*The  act  of  1893  provides,  generally,  for  a  mode 
of  ascertaining  the  true  cash  value  of  that  part  of  inter- 
state telegraph  and  other  property  which  is  within  the 
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State  of  Indiana,  to  wit,  the  mileage  method.  But  should 
there  be  particular  cases  where  the  method  must  be  modi- 
fied in  order  to  reach  the  necessary  result,  namely,  the 
true  cash  value  of  such  part  of  the  property  as  is  within 
the  jurisdiction  of  the  State,  the  law  of  1893  itself  sup- 
plies the  means  of  doing  so.''  141  Indiana,  286,  297-800. 
The  statute  of  Indiana  of  1893  regarding  telegraph 
companies,  therefore,  as  construed  and  applied  by  the 
Supreme  Court  of  the  State,  like  the  statute  of  1891 
regarding  railroad  companies,  while  it  takes,  as  the  basis 
of  valuation  of  the  company's  property  within  the  State, 
the  proportion  of  the  value  of  its  whole  capital  stock 
which  the  length  of  its  lines  within  the  State  bears  to  the 
whole  length  of  all  its  lines,  makes  it  the  duty  of  the  State 
board  of  tax  commissioners,  to  make  such  deductions,  on 
account  of  a  greater  proportional  value  of  the  company's 
property  outside  the  State,  or  for  any  other  reason,  as  to 
assess  its  property  within  the  State  at  its  true  cash  value 
only,  and  is  therefore  governed  by  the  same  considerations 
upon  which  the  provisions  of  the  statute  of  1891  for  taxing 
railroad  companies  were  held  to  be  constitutional  by  the 
decisions  of  this  court  in  the  Indiana  Railroad  Cases, 
above  cited. 

Judgment  affirmed. 


Note. —  In  W.  U,  TeL  Co,  v.  State,  Indiana  Supreme  Court,  Oct,  2, 
1S96  (44  N.  E.  Rep.  793),  it  was  decided  that  the  provision  of  Aot  March  6, 
1803,  under  consideration  in  the  above  case,  that  if  a  telegraph  companj 
refuse  to  pay  a  tax  against  it,  and  action  therefor  be  brought,  as  author- 
ized, in  the  name  of  the  State  by  the  attorney- general,  judgment  shall 
include  a  penalty  of  fifty  per  cent,  of  the  amount  of  the  tax,  is  not  invalid. 

In  Sanford  v.  Poe,  U.  8.  Circuit  Court  of  Appeals,  Sixth  Circuit,  July 
16,  1895  (69  Fed.  Rep.  546),  there  was  under  consideration  the  validity 
under  the  Federal  Constitution  of  the  "  Nichols  Law  **  of  the  State  of 
Ohio,  providing  for  the  assessment  of  the  property  of  telegraph,  telephone 
and  express  companies  by  a  State  board  of  appraisers.  The  question 
arose  over  the  assessment  of  property  of  certain  express  companies.  The 
constitutionality  of  the  statute  was  upheld. 


AMERICAN  ELECTRICAL  CASES.        [voi 
Telephone  and  Tel^raph  Co.  v.  D'AIemberte. 


SouTHBBN  Bell  Tblephokb  &  Telbobaph  CouPAirr 
A.  H.  D'Albmbbetb. 

Florida  Supreme  Court,  Jan.  M,  1897. 

TXI.EPBONE  COHFANY — LlCEKSK  TAX. 

(Head-note  by  the  court); 

Where  ft  telephone  plant  consists  of  separate  wires  and  inatmineiiti 
the  use  of  subBcriber',  all  connecting  with  each  other,  by  mcttos  < 
call  wire  oommon  to  all  at  a  central  ofBce,  and  the  sum  of  the  lengtl 
'  all  ita  wires  thus  in  use  exceeds  twenty-five  miles,  the  company  ope 

^fi  ing  such  plant  is  subject  to  a.  Uoense  tax  of  $100,  under  the  sixtee 

'■'i\  sub-division  of  section  9,  chapter  4010,  Acta  1891,  althongh  the  san 

.  1.1  the  distances  covered  by  the  poles  supporting  its  wires  is  leas  tl 

YVi.  twenty-Sve  miles. 


Appeal  by  plaintiff  from  judgmflnt  id  favor  of  defei 
ant  1q  an  action  for  damages  for  compelling  payment 
an  illegal  license  tax. 

Statement  of  facts  by  Carter,  J. :  On  August  25,  18( 
plaintiff  in  error  brought  suit  against  defendant  in  en 
in  the  Circuit  Court  of  Escambia  county,  and  on  Septei 
ber  5th  filed  its  declaration  alleging  that  it  was  a  corpoi 
tion  engaged  in  the  telephone  business,  and  had  i 
several  years  owned  and  operated  a  telephone  plant  in  t 
provisional  municipality  of  Pensacola,  in  said  count 
consisting  of  the  furniture  and  apparatus  at  its  centi 
office  in  said  city,  and  the  instruments  at  thfl  house 
each  subscriber,  and  of  a  system  of  poles  and  wires  co 
necting  the  subscribers  with  the  central  office,  and  a  c. 
wire  common  to  all,  and  connecting  all  of  the  subscrib* 
and  the  central  office;  that  in  many  parts  of  the  plan' 
number  of  wires  are  strung  or  suspended  on  a  single  li 
of  poles,  each  wire  connecting  a  different  subscriber  a 
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different  point  with  the  central  oflBce;  that  the  word 
"line,"  as  used  in  the  telephone  business,  has  in  such 
business  a  clearly  defined,  well  known,  established 
and  definite  meaning,  viz.,  a  line  of  poles  and  the 
wires  suspended  thereon,  without  regard  to  the  num- 
ber of  those  wires;  that  the  plaintiff's  plant  in  Pensa- 
cola  embraces  only  23  miles  of  line  as  thus  defined, 
although  the  length  of  the  wire  used  thereon  is  much 
greater^  viz.,  about  70  miles;  that  defendant  was  then 
and  for  several  years  past  had  been  the  collector  of 
revenue  for  said  county,  and  ex  officio  collector  of  revenue 
for  said  provisional  municpality,  duly  elected,  qualified, 
and  authorized  to  act  as  such  officer;  that  on  October  1, 
1891,  plaintiff  endeavored  to  procure  and  duly  applied  for 
a  license  from  the  State,  county  and  municipality  of  Pen- 
sacola  to  operate  the  said  telephone  plant,  and  having  a 
line  of  less  than  25  miles  in  length,  and  tendered  to 
defendant  as  collector,  the  amount  of  the  license  taxes 
and  fees  therefor,  as  fixed  by  the  State,  county  and  munici- 
pality, respectively,  viz.,  the  sum  of  $50.60,  and  demanded 
that  the  licenses  be  issued  to  it;  that  defendant  refused  to 
accept  the  sum  tendered,  or  to  issue  the  licenses,  demand- 
ing of  plaintifif  that  it  procure  licenses  for  the  operation 
of  a  telephone  line  of  more  than  25  miles  in  length  and 
upon  its  refusal  to  do  so  the  defendant  procured  the  plaint- 
iff's local  manager  and  agent  to  be  repeatedly  arrested 
upon  the  criminal  charge  of  doing  business  in  operating  a 
telephone  line  without  a  license  therefor,  instituting  a 
new  prosecution  upon  such  criminal  charge  each  day,  and 
furthermore  levied  upon  the  apparatus  and  property  of 
plaintiff,  of  great  value,  which  property  was  indispensable 
to  plaintiff  in  the  operation  of  its  plant  and  business,  and 
was  proceeding  to  sell  the  same  for  the  payment  of  the 
license  tax  for  doing  business  with  a  telephone  line  of 
more  than  25  miles  in  length,  when  the  plaintiff,  in  order 
to  save  its  agent  from  further  prosecution,  and  prevent 
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the  loss  of,  and  recover,  its  property,  levied  upon,  after 
first  protesting  against  the  payment  of  the  license  tax 
demanded  by  defendant  as  being  illegal,  paid  the  same  in 
the  sum  of  $200,  and  the  further  sum  of  $5  as  the  cost  of 
levy,  to  the  defendant;  that  so  much  thereof  as  is  in 
excess  of  the  sum  of  $50,  for  a  line  less  than  25  miles  in 
length,  was  wrongfully  and  illegally  demanded  and 
received  by  defendant  of  plaintiff,  to  plaintiff's  damage 
of  $300. 

Defendant  filed  a  demurrer  to  this  declaration  on 
October  5,  1892,  upon  the  grounds  (1)  It  does  not  appear 
by  the  said  declaration  that  the  term  ^'line,"  as  used  in 
the  telephone  business,  is  the  same  as  when  used  in  the 
law  of  the  State  of  Florida,  imposing  said  license  tax.  (2) 
It  does  not  appear  by  the  said  declaration  that  there  are 
less  than  25  miles  of  telephone  line,  within  the  meaning 
of  the  law,  within  the  city  of  Pensacola.  (3)  It  does  not 
appear  by  the  said  declaration  that  there  are  less  than  26 
miles  of  telephone  line  in  the  county  of  Escambia,  within 
the  meaning  of  the  law.  (4)  It  appears  by  the  allegations 
in  the  said  declaration  that  plaintiff's  telephone  lines 
within  the  city  of  Pensacola  are  more  than  25  miles  in 
length.  (5)  The  said  declaration  is  otherwise  bad  in 
substance,  and  insufficient  in  the  law. 

On  January  7,  1893,  the  court  made  an  order  sustain- 
ing the  demurrer,  and,  plaintiff  not- desiring  to  amend, 
judgment  upon  demurrer  was  rendered  for  defendant, 
that  plaintiff  take  nothing  by  its  writ,  that  defendant 
recover  his  costs,  and  that  execution  issue  therefor.  From 
this  judgment  a  writ  of  error  was  sued  out  by  the  plaint- 
iff, and  the  only  error  assigned  is  the  action  of  the  court 
sustaining  the  demurrer. 

Maxwell  &  Maxwell  and  John  E.  Hartridge,  for  plaintiff 
in  error. 

John  C.  Avery,  for  defendant  in  error. 
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GABTSBy  J. :  The  questions  involved  in  this  case  depend 
upon  the  proper  construction  of  the  sixteenth  subdivision 
of  section  9,  chap.  410,  Acts  1891,  entitled  ''An  act  for  the 
assessment  and  collection  of  revenue/'  reading  as  follows: 

Eleotrio  light,  water  works,  gas  light  and  telephone  oompanies  shaU 
eaoh  pay,  on  every  plant,  to  the  tax  oollector  of  each  oounty  where  saoh 
plant  is  located  and  operated,  a  license  tax  of  one  hundred  dollars;  pro- 
vided, telephone  lines  of  less  than  twenty-five  miles  in  length  shaU  pay  a 
license  tax  of  twenty -five  dollars. 

It  is  not  denied  by  plaintiff  that  its  line  is  more  than 
26  miles  in  length  if  this  length  is  to  be  estimated  at  the 
sum  of  the  length  of  its  wires  in  use  by  all  of  its  sub- 
scribers; but  it  contends  that  its  line  is  to  be  estimated  at 
the  sum  of  the  distances  covered  by  the  poles  supporting 
its  wires,  because  in  the  ''telephone  business''  the  word 
**line''  means  ''a  line  of  poles  and  the  wires  suspended 
thereon,  without  regard  to  the  number  of  those  wires,'' 
and  the  declaration  alleges  that  this  meaning  is  ''clearly 
defined,  well  known,  established  and  definite."  It  will 
be  observed  that  the  words  "telephone  lines"  occur  only 
in  the  proviso  of  that  portion  of  the  statute  now  under 
consideration,  and  therefore  constitute  an  exception  to  the 
general  words  ''telephone  companies"  or  "plant,"  con- 
tained in  the  enacting  clause.  The  office  of  a  proviso  is 
to  restrain  the  enacting  clause;  to  except  something  which 
would  otherwise  be  within  it,  or  in  some  manner  to  modify 
it;  and,  where  it  follows  and  restricts  an  enacting  clause 
general  in  its  scope  and  language,  it  is  to  be  construed 
strictly,  and  limited  to  objects  fairly  within  its  terms. 
U.  8.  V.  Dickson,  15  Pet.  141 ;  McRae  v.  Holcomb,  46  Ark. 
306;  Bragg  y.  Clark,  50  Ala.  363;  Epps  v.  Epps,  17  111. 
App.  196;  State  v.  Commissioners  of  Duval  Co.,  23  Fla.  483. 
Bearing  in  mind  these  elementary  rules  of  construction, 
we  have  no  hesitancy  in  holding  that  upon  the  allegations 
of  plaintiff's  declaration  its  telephone  plant  was  subject  to 
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the  license  tax  imposed  by  the  enacting  clause  of  t 
statute  quoted,  and  that  as  to  its  plant  the  excepti 
created  by  the  proviso  did  not  apply.  The  purpose  of  t 
statute  was  to  require  a  license  tax  of  $100  from  ere 
telephone  company  operating  a  plant  in  the  State  exce 
plants  having  a  line  of  less  than  26  miles  in  length,  whi 
were  to  be  taxed  (25  only.  The  proviso  vpas  inserted 
the  statute  for  the  benefit  of  companies  owning  ami 
plants,  from  the  operation  of  which  the  profits  deriv 
would  not  justify  the  payment  of  so  large  a  license  as  |I( 
A  "line"  is  defined  by  Webster's  International  Dictic 
ary  as  "a  wire  connecting  one  telegraphic  station  wi 
another,  or  the  whole  of  a  system  of  telegraph  wii 
under  one  management  and  name;"  and  by  the  Ceatu 
Dictionary  as  "a  telegraph  wire  between  stations,  formi 
with  tbem,  the  circuit."  A  "plant"  is  defined  by  t 
Century  Dictionary  as  "the  fixtures,  machinery,  too] 
apparatus,  appliances,  etc. ,  necessary  to  carry  on  any  trsi 
or  mechanical  business,  or  any  mechanical  operation  or  pr 
cess."  The  plaintid  admits  that  its  wires  ran  from  tl 
central  office  to  each  individual  subscriber,  a  separa 
wire  and  instrument  for  each  subscriber,  and  that  I 
means  of  a  call  wire  in  the  central  office  the  wires  leai 
ing  to  any  two  subscribers  could  be  connected  togethei 
and  it  is  not  denied  by  the  declaration  that  if  the  woi 
"line"  was  used  by  the  Legislature  in  its  popular  sensi 
the  plaintiff's  line  would  exceed  25  miles  in  length.  ^V 
think  the  Legislature  used  the  word  in  its  popular  sensi 
and  not  technically,  as  defined  in  the  declaration.  If  -n 
adopt  such  technical  meaning,  we  have  the  unfair  resu 
of  taxing  a  telephone  plant  |25  only  which  owns  man 
lines  of  posts  a  few  miles  long,  supporting  independei 
wires  connected  at  the  central  office  only,  and  supplyin 
perhaps  several  hundred  subscribers  in  a  populous  com 
munitj,  while  another  plant  in  a  less  populous  community 
owning  a  few  lines  of  posts  several  miles  in  length,  sup 
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plying  perhaps  a  tenth  as  many  subscribers,  is  required  to 
pay  a  license  tax  of  $100.  The  Legislature  could  have 
intended  no  such  result.  A  line,  though  supported  by 
posts  supporting  other  lines,  is  none  the  less  a  line.  If 
the  length  of  two  lines  running  parallel  within  a  few  feet 
of  each  other,  supported  by  separate  posts,  supplying  sep- 
arate customers  on  the  same  street,  is  to  be  added  in 
estimating  the  length  of  telephone  lines,  as  is  not  denied 
by  the  plaintifiF,  we  are  unable  to  see  why  a  different  rule 
should  prevail  where  the  same  conditions  exist  except 
that  the  same  posts  are  used  to  support  both  lines.  By 
giving  to  the  statute  the  construction  we  adopt,  we  are 
carrying  out  the  intention  of  the  Legislature  to  reduce  the 
license  tax  to  be  paid  by  companies  deriving  small  profit 
from  their  investment,  while,  by  adopting  the  construction 
contended  for  by  plaintiff,  this  intention  would  not  only 
be  disregarded,  but  entirely  frustrated.  While  it  is  true, 
as  a  general  rule,  that  popular  words  are  to  be  construed 
in  the  popular  sense,  and  technical  words  in  a  technical 
sense,  when  used  in  a  statute,  yet,  when  a  word  has  both 
a  popular  and  a  technical  meaning,  the  court  will  give 
it  effect  according  to  the  popular  signification,  if  it  was 
so  used  by  the  Legislature,  and  the  context  may  be 
referred  to  in  ascertaining  the  sense  in  which  it  was  used. 
Oreen  v.  Weller,  32  Miss.  650;  Cummings  v.  Coleman^  7 
Rich  Eq.  509;  People  v.  TigJie,  5  Hun,  25;  State  v.  Barnes, 
24  Fla.  153. 
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Mayob  and  Aldbbmbn  of  Fbbdsbice:  Citt  and  Asa 

Maryland  Court  of  Appeaii,  Jan.  6^  1897. 
Taxation— Eleotrio  light  oompant  not  manufaotubdi o  oorpokaskm. 


Under  legisUtive  permiaBion,  a  munioipal  ordinance  exempted  from  itOMr 
tion  tdt  five  years  '*  the  machinery  and  manufacturing  apparatus  ci  all 
.|l  manufacturing  industries"  which  should  be  established  In  tfaa  flit|f 

i  I  within  two  years  after  the  passage  of  the  ordinance. 

.|j^  HM,  that  this  did  not  apply  to  an  electric  light  company. 

.iy\  Case  of  this  series  cited  in  opinion:  People  ▼.  TFempfe,  yoL.  4,  p.  668. 

•>  •  II 

(v.  Appbal  by  complainant  from  decree  of  Gircoit  Oourl, 

/^>^  Frederick  county,  dismissing  bill  for  injunction.     Faoli 


stated  in  opinion 

Frank  L.  Stoner,  for  appellant. 

P.  Frank  Pampel,  for  appellees. 

Boyd,  J. :  A  bill  in  equity  was  filed  by  the  appellant  to 
enjoin  the  mayor  and  aldermen  of  Frederick  City,  and  the 
city  tax  collector,  from  collecting  certain  taxes  alleged  by 
them  to  be  due.  In  1882  the  Legislature  passed  an  act, 
which  is  now  article  11,  §  266,  of  the  Public  Local  Laws, 
whereby  it  authorized  the  mayor  and  aldermen: 

Whenever  it  shall  seem  to  them  expedient  for  the  encouragement  of  the 
growth  and  development  of  manufactures  and  manufacturing  industry  ii 
the  city  of  Frederick,  to  provide  by  general  ordinance  for  the  .  .  . 
exemption  from  taxation  for  municipal  purposes  upon  any  mechanical 
tools  or  implements,  whether  worked  by  hand  or  steam,  or  other  motive 
power,  machinery,  manufacturing  apparatus,  or  engines  owned  by  an]i 
individual,  firm  or  corporation  in  said  city,  and  properly  subject  to  Talua- 
tion  and  taxation  therein,  which  said  tools,  implements,  maohineiy, 
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apparatus  or  engines  shall  be  actually  employed  and  used  in  the  business 
ct  manufacturing  in  said  city,  etc. 

On  February  4,  1891,  they  passed  an  ordinance  provid- 
ing: 

That  the  machinery  and  manufacturing  apparatus  of  all  manufacturing 
industries  established  within  the  corporate  limits  of  Frederick  within  two 
years  next  succeeding  the  date  of  the  passage  of  this  ordinance  and 
actually  employed  or  used  in  the  business  of  manufacturing  in  Frederick 
City  shaU  be  exempt  from  taxation  for  five  years. 

The  bill  alleges  that  the  appellant  located  its  manufactur- 
ing plant  in  Frederick  City  within  the  prescribed  time,  and 
has  since  then  been  engaged  in  the  manufacture  of  elec- 
tricity.   The  appellees  filed  an  answer  in  which  they  allege 
that  the  plant  of  the  appellant  is  not  included  in  the  exemp- 
tion, as  it  is  not  comprehended  within  the  term  ''manufac- 
turing industries.'*    The  controversy,  therefore,  raised  by 
the  pleadings,   is  whether  an  electric  light  company  is  a 
manufacturing  industry,  within  the  meaning  of  that  ordi- 
nance.    In  determining  this  question,  we  do  not  deem  it 
necessary  to  attempt  a  scientific  discussion  of  what  elec- 
tricity is.    Nor  do  we  think  we  can  gather  much  assistance 
from  encyclopedias,  dictionaries  or  other  books  endeavor- 
ing to  define  it.     Whether  an  electric  light  company  can 
properly  be  said  to  "manufacture'*  electricity,  or  whether 
it  simply  brings  into  action  that  which  is  already  made, 
we   need   not   determine.     The   mayor   and  aldermen  of 
Frederick  have,  by  virtue  of  a  supposed  authority  granted 
them  by  the  Legislature,   undertaken  to  exempt  certain 
property  from  municipal  taxation,   and  we  are  simply  to 
determine  whether  the  appellant  can  reasonably  be  said 
to  be  within  the  meaning  and  intention  of  this  legislation. 
In  doing  that,  we  should  not  be  too  technical,  or  wholly 
governed  by  the  strict  definition  of  words  used  by  the 
Legislature;  but  we  must  ascertain  the  purpose  of  the  law. 


646  AMERICAN  ELECTRICAL  CASES.       [vol.  « 

EUectric  Go.  t.  liayor,  See, 


SO  far  as  it  is  disclosed  in  the  statute  and  ordinance,  and 
then  see  what  its  language  means  to  the  average  mind — 
keeping  in  view  the  general  principles  of  law  applicable 
to  all  statutes  and  ordinances  which  are  intended  to 
exempt  from  taxation  property  which  would  otherwise  be 
liable  to  it. 

The  purpose  of  the  law  is  declared  by  the  ordinance  to 
be*'for  the  encouragement  of  the  growth  and  development 
of  manufactures  and  manufacturing  industries''  in  Fred- 
erick City.  The  exemption  embraces  ''the  machinery  and 
manufacturing  apparatus  of  all  manufacturing  indus- 
tries/' established  in  the  city  within  two  years.  Now, 
would  the  term  ''manufacturing  industries"  strike  the 
mind  of  the  average  man,  when  used  in  the  above  oon- 
nection,  as  including  an  electric  plant?  We  mean  by  the 
"average  man,"  one  of  fair  and  ordinary  intelligence, 
such  as  a  Legislature  or  town  council  might  be  composed 
of,  but  not  one  who  looks  at  everything  from  a  technical 
or  scientific  standpoint.  In  speaking  of  the  manufactur- 
ing industries  of  a  town  or  city,  we  would  not  ordinarily 
include  the  electric  light  plant,  if  it  had  one,  as  most 
towns  of  much  less  size  than  Frederick  have.  In  adver- 
tising a  city  or  town  as  a  desirable  place  for  manufactures, 
the  fact  that  it  was  lighted  with  electricity  might  be  men- 
tioned, just  as  good  roads  or  streets,  pure  water,  healthy 
climate  or  other  attractions,  might  be;  but,  if  its  list  of 
manufactures  were  to  include  the  electric  light  plant 
among  them,  it  would  be  looked  upon  as  an  eflFort  to 
enlarge  the  number  beyond  what  the  facts  justified.  If  a 
company  proposed  to  manufacture  armatures,  lamps  or 
other  electrical  appliances,  one  would  think  of  it  as  a 
manufacturing  industry,  but  not  so  of  an  ordinary  electric 
plant  for  furnishing  electricity.  But  if  an  electric  light 
plant  is  conceded  to  be  in  a  certain  sense,  a  '* manufactur- 
ing industry,"  it  is  not  necessarily  such  a  one  as  this 
ordinance  meant.     Can  it  be  contended  that,  if  the  owner 
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of  one  of  the  hotels  or  other  large  houses  of  the  city  of 
Frederick  has  a  private  electric  plant  to  light  his  own 
property,  it  is  exempt  from  taxation,  because  it  is  a  manu- 
facturing industry?    The  fact  that  the   appellant ''lights 
houses  by  electricity,  for  compensation,'*  cannot  give  it 
more  right  to  exemption,  if  as  much,  than  one  v^^ho  uses  it 
only  for  his  own  purposes,  and  the  one  would  be  a  manu- 
facturing industry  as  well  as  the  other.      Companies  fur- 
nishing artificial  gas  have  been  held  to  be  manufacturing 
companies,  but  would  the  plant  of  a  person  who  makes  his 
own  gas  be  exempt,  as  a  manufacturing  industry,   under 
this  ordinance?     It  seems  to  us  clear  that  the  ordinance 
does  not  have  such  a  broad  meaning.     It  would  be  impos- 
sible to  enumerate  all  the  manufacturing  industries  that 
may  have  been  intended,  but  it  is  evident  that  they  were 
such  as  manufacture  articles  that  are  to  be  made,  handled, 
sold,  Ac,  and  would  necessitate  the  employment  of  labor 
and  capital  that  would  benefit  the  community  at  large. 
They  were  intended  to  be  such  as  might  go  elsewhere, 
not  such  as  must  locate  in  Frederick.      An  electric  light 
company,  to  light  the  streets  and  houses  of  that  city  must 
go  there,   and  not  to  Baltimore,  or  other  places  offering 
inducements  to  manufacturers.     The  object  of  the  ordi- 
nance was  to  encourage,  as  we  have  already  seen,  **the 
growth  and  development  of  manufactures  and  manufactur- 
ing industries.''      How  could  that   be  accomplished  by 
exempting  an  electric  light  plant?     It  is  a  rare  thing  to  see 
a  town  of  one-third  the  size  of  Frederick  City  without  one. 
Is  it  reasonable  to  suppose  that  it  was  thought  necessary  to 
exempt  from  municipal  taxation  the  plant,  in  order   to 
induce  an  electric  light  company  to  establish  one  in  Fred- 
erick?    Could  it  ever  have  been  within  the  contemplation 
of  the  mayor  and  alderman  of  Frederick  who  passed  that 
ordinance  that  any  electric  light  company  that  came  there 
within  two  years  would  be  ex9mpt  from  taxation  for  five 
years?      Webster  defines  ''industry,"   when  used  in  this 
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connection,  to  be  **8ny  department  or  branch  of  art,  occu- 
pation or  business ;  especially  one  which  employs  much 
labor  and  capital,  and  is  a  distinct  branch  of  trade,  as  the 
sugar  industry,  the  iron  industry,  the  cotton  industry.'' 
An  electric  light  plant  does  not  require  the  employment  of 
*'much  labor."  On  the  contrary,  two  or  three  men  can 
probably  run  the  ''machinery  and  manufacturing 
apparatus"  of  a  company  that  only  runs  at  night,  and  four 
or  five  could  run  them  day  and  night;  and  it  would 
hardly  be  contended  that  those  terms  would  apply  to  and 
exempt  the  poles,  wires,  lamps,  etc.,  of  an  electrio  light 
company.  Nor  is  there  likely  to  be  any  considerable 
increase  in  the  employment  of  labor  connected  with  it.  A 
"manufacturing  establishment,"  such  as  we  ordinarily 
think  of  in  copnection  with  that  term,  may  have  a  very 
small  beginning,  and  develop  into  a  large  concern,  and 
thereby  benefit  the  community  by  the  employment  of  labor 
and  distribution  of  large  sums  of  money;  but  it  is  not 
probable,  if  possible,  that  such  results  could  ever  follow 
from  an  electirc  light  plant.  We  do  not,  therefore,  think 
that  an  electric  light  company  is  within  the  object  or  con- 
templation of  the  ordinance  before  us,  and  it  is  not  the 
kind  of  an  enterprise  meant  by  ''manufacturing  industry,'* 
as  therein  used.  It  must,  we  think,  at  least  be  conceded 
by  the  appellant  that  there  is  a  reasonable  doubt  as  to 
whether  it  was  intended  to  be  exempted.  In  Mayor,  etc, 
of  Baltimore  v.  Chrand  Lodge  of  Ancient  Free  &  Accepted 
Masons,  60  Md.  280,  the  general  principle  of  law  appli- 
cable to  a  case  of  this  kind  is  there  concisely  stated:  "The 
right  of  taxation  is  never  presumed  to  be  relinquished, 
and,  before  any  party  can  rightfully  claim  an  exemption 
from  the  common  burden,  it  is  incumbent  upon  that  party 
to  show  affirmatively  that  the  exemption  claimed  is  author- 
ized by  law.  If  there  be  a  real  doubt  upon  the  subject, 
that  doubt  must  be  resolved  in  favor  of  the  State,  and  it 
is  only  where  the  exemption  is  shown  to  be  granted  in 
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terms  clear  and  unequivocal  that  the  right  of  exemption 
can  be  maintained.'' 

The  appellant  has  laid  much  stress  upon  the  views 
adopted  by  several  courts  of  other  States.  In  the  case  of 
People  T.  Wemple,  129  N.  Y.  543,  the  court  held  that  an 
electric  light  company  was  within  the  exemption  from 
taxation  made  by  a  statute  which  exempted  ''manufactur- 
ing corporations,  carrying  on  manufactures  within  this 
State,  "from  the  taxation  imposed  on  certain  corporations. 
The  court  determined  that  the  relator  was  a  manufactur- 
ing corporation,  under  the  laws  of  that  State,  and  as  such 
was  exempt  under  the  statute.  In  passing  on  the  ques- 
tion, O'Brien,  J.,  said,  **In  determining  whether  a  given 
case  is  within  a  clause  in  a  statute  exempting  certain  prop- 
erty or  interests  from  taxation,  the  policy  of  the  law  in 
making  the  exemption  must  be  considered,  and  should 
have  great  weight" — a  principle  which  we  have  sought  to 
apply  above.  It  is  shown  in  that  case  that  there  had  been 
a  controversy  for  some  time  between  the  State  and  the 
companies  as  to  whether  electric  lighting  and  power  com- 
panies were  within  the  exemption.  It  was  finally  settled 
by  the  Legislature  declaring  that  they  should  not  there- 
after be  deemed  to  be  within  the  exemption  clause;  but 
the  taxes  in  controversy  in  the  above  case  covered  a  time 
prior  to  the  passage  of  the  last  mentioned  act,  and,  under 
the  construction  of  the  statute  by  that  court,  they  were 
held  to  be  exempt.  The  case  of  Commonwealth  v.  Northern 
Electric  Light  &  Power  Co,,  145  Pa.  105,  was  cited  by 
both  sides.  There  the  court  below  held  that  the  electric 
company  was  not  a  manufacturing  company;  but  the 
Supreme  Court  of  Pennslyvania,  after  referring  to  some  of 
the  theories  as  to  what  electricity  is,  said:  **The  scientist 
whose  views  the  learned  judge  adopted  may  be  right  or 
wrong.  We  have  no  need  to  decide  that  question.  Laws 
are  written  ordinarily  in  the  language  of  the  people,  and 
not  in  that  of  science;  and,  if  this  case  depended  on  the 
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question  on  which  it  turned  in  the  court  below,  we  should 
be  led  by  the  findings  of  fact  to  a  different  conclusion  of 
law  from  that  which  was  there  reached,  and  hold  that  the 
companj  was  a  manufacturing  company.  But  we  think 
the  controlling  question  in  this  case  is  that  of  the  sense  in 
which  the  words  'manufacturing  companies'  are  used  id 
the  statute  under  consideration. '^  In  that  case  the  ques- 
tion was  whether  an  electric  company  was  included  within 
the  terms  of  the  statute  which  abolished  a  tax  on  the 
capital  stock  of  manufacturing  corporations,  and  the  court 
examined  the  statutes  of  the  State  to  ascertain  what  the 
Legislature  meant  by  ''manufacturing  corporations/'  and 
held  that  the  electric  company  was  not  embraced  under 
that  term,  within  the  meaning  of  the  act.  The  court 
referred  to  the  fact  that  a  company  supplying  illuminating 
gas  was,  in  the  general  sense  of  the  word,  a  ''manufac- 
turing" company,  yet  it  was  not  so  within  the  meaning  of 
their  corporation  laws,  and  said  that  companies  that  fur- 
nished light  and  water  to  the  citizens  of  a  municipality 
performed  quasi  public  or  municipal  functions,  but  "have 
never  been  included  in  any  legislation  provided  for  the 
encouragement  and  protection  of  manufacturing  corpora- 
tions, and  have  no  right  to  share  in  the  benefit  of  such 
legislation.  They  really  form  a  class  by  themselves." 
It  is  not  necessary  for  us  to  determine  whether  article 
23,  sec.  19,  class  6,  of  the  Code,  which  provides  for  the 
formation  of  corporations  '*for  carrying  on  in  this  State 
any  kind  of  manufacturing,  ship-building,  mechanical, 
industrial  or  chemical  business,  and  for  the  sale,  trans- 
portation or  other  disposition  of  the  products  thereof," 
etc.,  was  broad  enough  to  authorize  electric  light  com- 
panies to  be  formed  under  it  prior  to  1886,  when  several 
laws  were  passed  looking  to  the  formation  of  electric 
companies.  A  liberal  construction  should  be  given  pro- 
visions of  that  kind,  in  determining  whether  a  corporation 
has  been  legally  organized,   as  it  is  not  always  easy  to 
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decide  whether  a  company  should  be  chartered  by  a 
special  act,  or  under  the  general  law,  and  the  conse- 
quences that  might  follow  a  mistake  on  that  subject  may 
very  seriously  affect  those  interested ;  but  when  we  come 
to  consider  whether  a  company  is  exempted  from  taxation 
by  certain  terms  used  in  a  law,  the  doubt,  if  any,  must 
generally  be  solved  in  favor  of  the  taxing  power.  When 
the  ordinance  before  us  was  passed  (February  4,  1891),  the 
Legislature  had  expressly  provided  for  the  formation  of 
electric  companies,  and  placed  them  in  classes  of  their 
own.  When  the  general  incorporation  laws  were  adopted, 
in  1868,  the  only  companies  using  electricity  that  were 
specially  provided  for  were  telegraph  companies,  which 
were  placed  in  chapter  471,  sec.  24,  class  11,  of  that  act. 
In  1884  telephone  companies  were  added  to  that  class,  and 
by  the  act  of  1886,  c.  161,  another  section  was  added,  to 
be  known  as  ''Section  24,  Class  11  A,"  which  provided  for 
the  formation  of  companies  "for  the  transaction  of  any 
business  in  which  electricity  over  or  through  wires  may  be 
applied  to  any  useful  purpose."  In  the  Code  of  1888 
those  two  classes  were  combined  so  that  section  24,  class 
11,  art.  23,  now  reads,  "For  constructing,  owning  or 
operating  telegraph  or  telephone  lines  in  this  State,  when 
the  principal  office  of  said  corporation  is  located  in  this 
State,  and  for  the  transaction  of  any  business  in  which 
electricity  over  or  through  wires  may  be  applied  to  any 
useful  purpose."  By  chapter  306  of  the  Laws  of  1886, 
section  30,  class  17,  which  originally  only  authorized  the 
formation  of  gas  light  companies,  was  amended  so  as  to 
include  electric  light  companies.  Another  section  was 
added  by  this  last  mentioned  act,  which  provided  that 
"any  electric  light  company  formed  under  this  article 
shall  have  full  power  to  manufacture  and  sell  and  to 
furnish  such  quantities  of  electric  light  or  electric  power 
as  may  be  required  or  desired  in  any  city  or  town  of  Kent 
or  Talbot  counties,"  and  then  grants  certain  powers  in 
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building  the  lines,  etc.  Still  another  section  provides  thai 
nothing  in  the  act  shall  authorize  the  incorporation  of 
electric  light  companies  for  the  purpose  of  carrying  on 
business  in  Balitmore  city.  These  two  sections  are 
embraced  in  one  in  the  Code,  being  section  111  of  article 
23,  and  since  then  there  have  been  several  amendments 
adding  other  counties.  The  provisions  of  this  act  of  1886 
are  peculiar,  as  they  authorize  the  formation  of  electric 
light  companies  in  one  section  without  any  restriction,  and 
apparently  intended  to  include  the  whole  State,  excepting 
Baltimore  city,  and  yet,  in  another  section,  give  powers  to 
do  certain  things  in  the  two  counties  mentioned  that 
would  probably  be  necessary  wherever  the  business  was 
conducted.  But  in  this  case  we  need  not  attempt  to 
reconcile  the  several  sections,  as  we  only  r^er  to  these 
acts  of  assembly  to  show  that  before  the  ordinance  was 
adopted  the  Legislature  had,  in  the  laws  providing  for  the 
creation  of  corporations,  distinguished  electric  light  com- 
panies from  those  carrying  on  ''any  kind  of  manufacturing, 
shipbuilding,  mechanical,  industrial  or  chemical  busi- 
ness." If,  therefore,  it  be  conceded  that,  in  a  certain 
sense,  electric  light  companies  are  ** manufacturing  com- 
panies," as  was  done  in  the  Pennsylvania  case,  supra,  it 
must  still  be  admitted  that  since  1886  they  have  net  been 
classified  under  that  head  in  this  State,  and  have  not 
been  recognized  as  such  by  our  general  corporation  laws. 
It  would  be  an  unwarranted  construction  of  this  ordinance 
to  say  that  the  mayor  and  aldermen  of  Frederick  intended 
to  include  this  company  within  what  are  ordinarily  termed 
''manufacturing  companies"  when  the  statute  authorizing 
the  creation  of  such  companies  as  the  appellant  excluded 
them  from  that  class  by  placing  them  in  another  class. 
We  think  it  is  clear  that  an  electric  light  company  is  not 
included  within  the  terms  "manufacturing  industry,"  as 
used  in  this  ordinance. 

Although  the  constitutionality  of  the  act  of  1882,  c.  208, 
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was  argued,  it  was  not  raised  by  the  pleadings,  and  we  do 
not  deem  it  necessary  to  pass  upon  it.  Haying  determined 
that  the  applicant  is  not  within  the  meaning  of  the  ordin- 
ance upon  which  it  relies  for  exemption  from  taxation,  no 
good  can  be  accomplished  by  discussing  the  constitution- 
ality of  the  statute.  If  we  reach  the  conclusion  urged  upon 
U8  by  the  appellees,  that  the  law  was  unconstitutional,  it 
would  only  be  an  additional  reason  for  deciding  the  case 
as  we  do;  and,  if  we  were  of  the  contrary  opinion,  we 
would  be  determining  an  important  question  that  is  wholly 
unnecessary  for  the  purposes  of  this  case.  For  the 
reasons  given,  we  will  affirm  the  decree  of  the  court  dis- 
missing the  bill.  Decree  affirmed,  with  costs  to  the 
appellees. 

FowLBR,  J.,  dissenting. 

NOTB. — ^It  will  be  seen  by  reference  to  cases  reported  in  this  series  that 
in  the  states  of  At>abama  (Bigga  v.  Eastern  Elee.  lUum,  Co.,  toI.  8,  p.  604); 
Coix>BADO  (Lambom  t.  BeU,  voL  4,  p.  678);  and  New  York  (People  t. 
Wemple,  toI.  4,  p.  668;  People  ▼.  Campbell,  poet,  p.  668);  electric 
light  companies  are  held  to  be  manufacturing  OOTporations; 
while  the  contrary  is  held  in  Maryland  {Ftederkk  Elec  Lt.  db 
Poeoer  Co.  t.  Frederick),  ante,  p.  644,  and  Pennsylvania  (Commonwealth 
T.  Northern  Elec  Lt,  db  Power  Co,,  toI.  8,  p.  857,  note;  Commonwealth  y. 
Ediion  Elec  LL  db  Power  Co.,  vol.  5,  p.  857,  note). 


Thb  People  op  the  State  of  New  York  ex  rel.  Edisoh 
Electric  Light  Company,  Relator,  v.  Frank  Campbell, 
Comptroller  op  the  State  op  New  York,  Respondent, 
(No.  1.) 

New  York  Supreme  Court,  Oeneral  Term,  Third  Department^  Mlfft  1895. 

(88  Hun,  527.) 
Taxation  of  electric  uoht  company— Statute  construed. 

The  production  of  electricity  is  a  manufacture,  within  the  meaning  of  a 
statute  exempting  corporations  engaged  in  manufacturing,  from  taxa- 
tion on  their  capital  stock. 
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The  People,  &o,  t.  CSampbell,  &c 

The  statement  in  a  return  to  a  petition  for  a  writ  of  certiorari  to  rsTiew 
an  assessment  for  taxation  of  suoh  corporation,  that  "  as  I  believe,  xda- 
tor  did  not  furnish  but  little,  if  any,  light,  or  own  or  operate  wires  to 
any  extent  during  said  time,"  hdd,  not  to  deny  the  statement  in  the 
petition  that  the  corporation  made  and  distributed  electricitj  to  ons- 
tomers. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  ^ype:  Bbo^ 
V.  Wemple^  voL  4,  p.  563. 

Certiorari  to  the  State  Comptroller  to  review  assess- 
ment for  taxes  upon  the  capital  stock  of  the  relator,  a  cor- 
poration.    Facts  stated  in  opinion. 

Eugene  H.  Lewis  and  C.  H.  Waterbury,  for  the  relator. 

T.  E.  Hancock,  Attorney-General^  and  O.  D.  B.  Hoi- 
hrouch,  Deputy  Attorney- General^  for  the  respondent. 

Herrick,  J. :  This  is  a  certiorari  to  review  the  assess- 
ment of  certain  taxes  levied  by  the  comptroller  of  the 
State  ol  New  York  upon  the  capital  stock  of  the  relator 
for  the  years  1881,  1882,  1883,  1884  and  1885  inclusive. 

Except  for  the  decision  in  the  case  of  The  People  ex  rel, 
Edison  Electric  Illaminating  Company  v.  Wemple,  133  N.  Y. 
617,  I  should  hold  that  these  proceedings  were  barred  by 
the  Statute  of  Limitations;  but  until  the  court  of  last 
resort,  upon  a  more  careful  and  deliberate  consideration  of 
that  question,  sees  fit  to  reverse  its  then  holding,  I  feel 
compelled  to  follow  the  decision  there  made. 

The  assessing  of  taxes  upon  the  defendant  for  the  years 
mentioned  proceeded  upon  the  assumption  that  during 
such  years  the  relator  was  not  engaged  in  the  manufac- 
turing business. 

The  petition  of  the  relator,  after  setting  forth  that  in  the 
course  of  its  business  it  did  during  such  years  make 
contracts  with  licensee  companies  and  individuals  to  con- 
struct, operate  and  sell  complete  central  station  plants  for 
the  purpose  of  furnishing  electric  light,  heat  and  power. 
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and  describing  what  it  did  in  connection  with  its  con- 
tracts, alleges  *'that  during  the  same  period  the  light  com- 
pany owned  and  operated  electric  light  and  [power  plants 
and  manufactured  and  distributed,  by  conductors  from  the 
central  stations,  electricity  to  its  customers.'' 

The  return  of  the  comptroller  cannot  be  said  to  deny  this 
statement  of  the  petition.  It  states  that,  ''during  the 
several  years  mentioned,  the  relator's  principal  business 
was  the  owning  and  licensing  the  use  of  various  kinds  of 
patents  employed  in  lighting,  heating  or  furnishing  motive 
power  by  electricity,  and  its  principal  income  and  revenue 
during  those  years  resulted  from  the  sale  of  royalties  for 
the  use  of  patents  owned  by  relator,  which  patents  were 
used  by  other  companies  or  corporations,  and  the  relator's 
capital  was  largely  represented  by  its  ownership  of  bonds 
and  stocks  of  other  companies,  and,  as  I  believe,  relator 
did  not  furnish  but  little,  if  any,  light,  or  run  or  operate 
wires  to  any  extent  during  said  time." 

The  return  of  the  comptroller  in  these  proceedings  has 
been  held  conclusive  as  to  the  facts.  But  here,  it  will  be 
perceived,  there  is  no  definite  return  by  the  comptroller  as 
to  the  facts;  he  does  not  deny  the  relator's  statement,  that 
it  manufactured  electricity  and  furnished  it  to  its 
customers;  he  asserts  that  he  believes  that  the  relator  did 
not  furnish  but  little,  if  any,  light,  or  run  or  operate  wires 
to  any  extent;  this  leaves  it  open  to  the  inference  that  the 
relator  did  furnish  some  light;  that  it  did  run  and 
operate  wires  to  some  extent;  and,  taken  in  connection, 
as  we  must  under  the  circumstances,  with  the  allegations 
in  the  petition  of  the  relator,  it  appears  that  during  the 
years  in  question  the  relator  was  engaged  in  the  produc- 
tion and  distribution  to  its  customers  of  electricity.  The 
production  of  electricity  has  been  held  to  be  manufacturing 
'vithin  the  meaning  of  the  statute.  {People  ex  rel.  Brush 
Elee.  Manuf.  Co.  v.  Wempk,  129  N.  Y.  543.) 

The  comptroller  having  proceeded  upon  the  assumption 
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Tbe  People,  Ac.  x.  Campbell.  &o. 

that  the  relator  was  not  engaged  in  the  maDQfactarili{  ' 
busiDess,  bis  deteriniQatioQ  must  be  reversed. 

Putnam,  J,,  concurred;  Mayham,  P.  J.,  not  acting. 

Delermination  of  the  comptroller  reversed,  with  fifty 
dollars  costs  and  disburse  meats. 

NoTS.— See  note  to  Frtderkk  EUe,  Lt.  dt  Pouer  Co.  v.  FnderiAUl^ 
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The  Pkoplb  op  the  Statb  of  New  York  ex  eel  Ediwk 
Electric  Light  Company,  Relator,  v.  Frank  Caupbili, 
Comptroller  of  the  State  of  New  York,  Respoodeut, 
(No.  2.) 

WttD  York  Supreme  Court,  Generai  T^rtn,  Third  Department.  JtUf,  ISSI. 


A  oorporation  whioh  owng  ftnd  leases  patents  relating  to  electaidtr.  wd 
derives  its  principal  ravenue  from  royolliee  and  stile  of  patentswUab 
are  used  t^  other  corpontions  in  which  it  is  a  stock  holder  and  awDM<f 
bonds  issued  bj  it,  and  whioh  itself  runs  no  wires  and  furnishes  M  dco- 
trio  tight,  is  not  a  manufacturing  corporation ,  so  as  to  exempt  It  tian 
taxation  upon  its  capital  stock. 

Certiorari  to  tbe  State  Comptroller  to  review  assess- 
ment for  taxes  upon  tbe  capital  stock  of  a  corporatioD. 
Facts  stated  in  opiDion. 

Eugate  H.  Lewia  and  C.  R.  Waterbury,  for  the  relator. 

T.  E.  Hancock,  Attorney- General,  and  Q.  D.  B.  Hat- 
brouch,  Deputy  Attomey-General,  for  the  respondent. 


NEW  YORK,  1896.  667 


The  People,  &g.  ▼.  Campbell,  &c 


HsRBiGKy  J. :  This  is  a  proceeding  to  review  by  certio- 
rari the  assessment  of  certain  taxes  made  by  the  comp- 
troller of  the  State  oi  New  York  upon  the  capital  stock  of 
the  relator  for  the  years  1886,  1887  and  1888. 

This  proceeding  is  similar  to  the  one  we  have  just  con- 
sidered.* The  allegations  of  the  petitioner,  as  to  the 
character  of  the  business  carried  on  by  it  during  the  years 
in  question,  are  substantially  the  same  as  those  of  the 
case  we  have  just  considered,  but  the  return  by  the  comp- 
troller thereto  is  very  different.  That  portion  of  it 
relating  to  the  business  of  the  relator  is  as  follows:  ''That 
it  appeared  from  the  information  and  evidence  in  the  pos- 
session of  the  comptroller,  that  neither  the  relator  nor 
either  of  said  constituent  companies  was,  during  either  of 
said  years,  engaged  in  the  manufacture  of  appurtenances 
for,  or  used  in,  producing  light,  heat  and  power  by  elec- 
tricity. 

"That  during  each  of  said  years  the  principal  business 
of  the  relator  was  the  owning  and  leasing  of  various  kinds 
of  patents  employed  in  lighting,  heating  or  furnishing 
motive  power  by  electricity,  and  its  principal  income  and 
revenue  during  each  of  said  years  resulted  from  the  sale 
of  royalties  or  the  sale  of  patents  owned  by  it,  which 
patents  are  used  by  other  companies  and  corporations,  and 
in  which  companies  and  corporations  the  relator  is  a  large 
stockholder  as  well  as  owner  of  bonds  of  such  companies 
or  corporations,  and  the  relator  was  running  no  wires  and 
furnishing  no  light  during  said  term." 

And  again,  as  follows:  **And  upon  information  and 
belief  denies  that  the  relator  herein  was  engaged  in  carry- 
ing on  any  manufacturing  whatever  or  any  business  other 
than  as  stated  hereinbefore  during  the  years  in  question.'' 

The  return  of  the  comptroller  must  be  taken  as  conclu- 
sive as  to  the  facts.      People  ex  rel.  Sims  v.  Firt  Commis- 


See  preceding  case. 

VOL.   VI — 42. 
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,  73  N.  Y.  437;  People  ex  rel.  Roebling'a  Soai'  Co.  t. 
Wanple,  137  id.  582-586;  People  ex  reL  Press  Pub.  Co,  v. 
Martin,  142  id.  228,  235. 

The  business  of  the  relator,  as  described  in  the  retnrn 
of  the  comptroller,  ia  not  a  manufacturing  businesd  within 
the  meaning  of  the  statute.  "The  process  of  maos- 
facCure  is  supposed  to  produce  some  new  article  by 
the  application  of  skill  and  labor  to  the  raw  materiil." 
People  ex  rel.  Union  Pae.  Tea  Co.  v.  Roberts,  145  S.  T- 
375-377. 

The  relator's  busioesa  clearly  doea  not  come  within  diii 
definition.     The  relator,  then,  was  taxable. 

It  appears  that  from  the  sale  of  patents  to  other  com- 
paniea  and  corporations  it  received  stocks  and  bonds  ia 
return.  The  bonds  so  received  from  corporations  exist- 
ing in  this  or  other  States  are  taxable  as  part  of  its  prop- 
erty. People  ex  rel.  Edison  Eke.  L.  Co.  v.  Campbell,  138 
N.  Y.  643. 

How  mnch  of  its  property  it  has  invested  in  atocksBiid 
how  much  in  bonds  does  not  appear,  neither  does  it  cleulj 
appear  that  the  comptroller  took  into  consideration  sucb 
stocks  in  iixing  the  amount  of  the  relator's  taxes. 

The  relator  being  taxable  to  some  amount,  the  deter- 
mination of  the  comptroller  upon  the  question  of  valuation, 
unless  clearly  shown  to  be  erroneoua,  ia  conclusive. 
People  ex  rel.  Western  Elec.  Co.  v.  Campbell,  145  N.  Y.  681. 

The  determination  of  the  comptroller  should  beaffimedi 
the  certiorari  quashed,  with  fifty  dollars  costs  and  dis- 
bursements. 

Putnam,  J.,  concurred;  Mayham,  P.  J.,  not  acting. 

Determination  of  the  comptroller  affirmed,  writ  of 
certiorari  quashed,  with  fifty  dollars  coala  and  disbune- 
ments. 

Note. — See  Dote  to  next  case. 
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Newport  iLLUMiNATiNa  Company  v.  Tax  Assessors  op 

Newport. 

Bhode  Idand  Supreme  Court,  Nov.  20, 1896. 
Elbctrical  applianobs  as  property  for  taxation. 

Dynamos,  switoh-boards,  poles  and  wires  held  to  be  personal  rather  than 
real  property,  for  purposes  of  taxation  under  Bhode  Island  law. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Fechei 
T.  Drake,  vol.  2,  p.  881;  Hughes v,  LambertviUe  Elec.  <&c,  Co.,  vol.  6,  p.  626; 
Badger  LMtnber  Co.  v.  Marion,  <fcc.  Co.,  vol.  4,  p.  551;  W,  U.  Tel.  Co.  v. 
Tennessee,  vol.  1,  p.  826;  St.  Louis  v.  W.  U.  Tel.  Co.,  vol.  4,  p.  102;  St. 
Louis  V.  W.  U.  Td.  Co.,  vol.  4,  p.  115;  Lancaster  v.  Edison  Elec.  lUurn, 
Co.,  vol.  2,  p.  116;  New  Orleans  v.  Oreat  Southern  Teleph.  d:  Td.  Co., 
ToL  2,  p.  122;  Mutu4il  Union  TeL  Co.  v.  Chicago,  vol.  1,  p.  506. 

Two  petitions^  for  relief  against  assessments. 
Samuel  R.  Honey,  for  petitioner. 
William  P.  Sheffield^  Jr. ,  for  respondent. 

TiLLiNGHAST,  J. :  These  are  petitions  which  were  filed 
under  the  provisions  of  Pub.  St.  R.  I.,  c.  43,  sees.  15-17,  to 
obtain  relief  from  the  assessment  of  taxes  imposed  upon 
the  petitioner's  real  estate  in  1894  and  1895,  by  the  tax 
assessors  of  Newport.  The  assessments  which  are  in  part 
complained  of  are  in  the  words  and  figures  following,  to 
wit:     .... 

The  evidence  shows  that  the  petitioner  brought  in  to 
the  tax  assessors,  in  both  of  said  years,  the  ''account  of 
its  ratable  estimate,''  prescribed  by  Pub.  St.  B.  I.,  c.  43, 
sees.  6,  7.  The  valuation  of  the  estate  on  "Thames  street, 
lot  76,  plat  32,''  which  was  placed  by  the  assessors  at 
1244,983,  is  the  main  question  raised  by  the  petitioner,  it 
being  admitted  that  the  assessments  of  the  two  lots  on 
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Tew'B  Coart  are  correct.  The  petitioner,  in  its  account  b 
1894,  placed  a  raluation  npoa  the  land,  buildings,  boiler 
•ngines,  piping  and  pumps  on  Thames  street  of  $70,367.21 
It  also  added  "dynamoB,"  etc.,  at  a  valuation  i 
122,796.80;  "wiring  inside  station,"  at  a  valuation  t 
93,600;  "poles  and  wires,"  at  a  valuation  of  $60,00( 
and  it  classified  these  three  items  on  its  account  as  "rei 
estate."  In  1895  its  account  placed  a  valuation  on  tli 
Thames  street  estate  of  990,616.17,  but  this  was  exolusii 
of  the  potes  and  wires,  of  which  no  account  was  renderei 
The  dynamos,  tools  and  fixtures,  stock  in  store,  boo 
accounts,  monej  on  deposit,  Ac,  valued  at  948,207.11 
were  returned  as  personal  estate,  while  the  indebtednei 
of  the  company  was  stated  to  be  9267,141,  thus  exemptiii 
said  personal  estate  from  taxation.  Having  in  each< 
said  years  paid  the  taxes  assessed  against  it,  and  bein 
aggrieved  by  said  assessmentB,  it  now  claims  judgmen 
against  the  city  of  Newport  for  91,746.26,  overtax  in  18W 
and  of  91,621.90,  in  1896.  The  evidence  shows  that  sal 
Thames  street  estate  consists  of  lands,  buildings,  engiaei 
boilers,  shafting,  pulleys,  wheels,  steam  pipes,  water  pipe 
and  water  fixtures  attached  to  the  building;  that  th 
petitioner  also  owns  dynamos  which  are  contained  in  thi 
building  of  this  estate;  and  that,  in  connection  therewith 
it  operates  a  line  of  poles  set  in  the  ground  in  the  publl 
streets  and  highways,  and  in  some  instances  on  privati 
lands,  on  which  are  strung  its  wires,  by  means  of  whicl 
power,  hoat  and  light  are  transmitted  to  consumers.  1% 
contention  on  behalf  of  the  petitioner  is  that  said  dynaraa 
and  the  "wiring  inside  station"  are  taxable  as  persona 
property,  under  Pub.  St.  R,  I,,  c.  2,  sec,  11  (hereinafte 
quoted),  and  that  the  "poles  and  wires"  are  not  real  estat 
within  the  meaning  of  the  statute,  and,  although  persona 
property  in  fact,  are  not  enumerated  in  said  section  11 
and  hence  not  taxable  at  all  to  the  corporation  which  own 
them,   under  the  decisions  of  this  court  in  Dunnell  Mann 
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facturing  Co.  v.  Newell^  15  R.  I.  236,  and  Rumford 
Chemical  Words  v.  Bay,  Index  RR.  130,  34  Atl.  Rep. 
814.  The  contention  of  the  respondents,  on  the  other 
hand,  is  that  said  dynamos,  wiring  inside  station,  and 
poles  and  wires,  being  attached  to  and  operated  in  con- 
nection with  the  manufactory  on  said  lot,  are  properly 
taxable  as  real  estate. 

The  cases  thus  presented,  then,  raise  two  principal 
questions  for  our  decision,  viz. :  (1)  Was  the  petitioner 
overtaxed?  And  (2)  were  said  dynamos,  wiring  inside 
station,  and  poles  and  wires  properly  taxable  as  real  estate? 
The  first  is  purely  a  question  of  fact,  to  be  determined 
upon  the  evidence  submitted,  while  the  second  is  a  ques- 
tion of  law  and  depends  mainly  upon  the  construction  of 
the  statute  as  to  what  constitutes  real  estate.  We  will 
consider  the  second  question  first  in  order. 

Pub.  St.  R.  I.,  c.  42,  sees.  1-3,  10,  11,  provide  as  follows: 

"  Section  1.  AU  real  estate  shall  be  taxed  in  the  town  where  the  same 
is  situated. 

Sec.  2,  Buildings  on  leased  land,  the  leases  whereof  are  in  writing  and 
recorded,  shall,  for  the  purposes  of  taxation,  be  deemed  real  estate. 

See.  8.  The  main  wheel,  steam  engine,  boilers  and  shafts,  whether 
upright  or  horizontal,  drums,  pulleys  and  wheels  attached  to  any  real 
estate  for  operating  machinery,  and  all  steam  pipes,  gas  pipes,  water  pipes, 
gas  fixtures  and  water  fixtures,  attached  to,  and  all  kettles  set  and  used  in 
any  manufacturing  establishment,  are  declared  to  be  real  estate  when 
owned  by  the  owners  of  the  real  estate  to  which  they  are  attached. 

Sec.  10.  Personal  property,  for  the  purposes  of  taxation,  shall  be 
deemed  to  include  all  goods,  chattels,  debts  due^from  solvent  persons, 
money  and  effects,  wherever  they  may  be;  all  ships  or  vessels,  at  home  or 
abroad;  all  public  stocks  and  securities,  except  those  issued  by  thegovem- 
ment  of  the  United  States;  all  stocks  or  shares  in  any  bank  or  banking 
association;  in  any  turnpike,  bridge  or  other  corporation  within  or  without 
this  State,  except  such  as  are  exempt  from  taxation  by  the  laws  of 
this  State;  provided,  that  no  shareholder  shall  be  liable  for  taxation  for 
shares  held  in  any  corporation  within  this  State  which  in  its  corporate 
capacity  is  taxed  within  this  State  for  an  amount  equal  to  the  value  of  its 
property,  or  in  any  corporation  without  this  State  which  is,  or  the  diaret 
in  which  are  liable  to  taxation  in  the  State  where  such  corporation  is 
located;  and  provided,  that  no  person  shall  be  liable  to  taxation  on  personal 
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property,  except  on  ihe  surplus  of  the  ratable  personal  estate  owned  bj 
him  oyer  and  aboye  his  actual  indebtedness. 

Sec.  11.  The  fixtures  enumerated  in  section  three  of  this  chapter;  aS 
picking,  carding,  spooling,  drawing,  spinning  and  reeling  frames,  dressing 
and  warping  machines,  looms,  tools,  and  machines  of  all  sorts,  propelled 
bj  steam  or  water  power  in  any  factory,  machine  shop,  print  wotIb  a 
manufacturing  establishment  of  any  kind,  and  all  liye  stock  and  farmioi 
tools  on  farms,  shall  be  taxed  to  the  owner  in  the  town  where  they  an 
situated,  in  the  same  manner  as  if  he  resided  there." 

The  evidence  shows  that  the  dynamos  aforesaid  are 
machines  for  the  generation  of  electricity,  propelled  b; 
steam  power,  and  also  that  they  are  so  constructed  and 
attached  to  the  real  estate  as  to  be  removable  at  pleasure, 
by  simply  unscrewing  the  bolts  by  which  they  are  fastened 
to  the  plates  on  which  they  rest,  without  doing  anj 
physical  injury  to  the  freehold.  And  while  it  is  true,  ac 
suggested  by  the  respondent's  counsel,  that  the  statute 
aforesaid  was  passed  before  there  had  been  any  greal 
development  of  electricity,  and  had  special  reference  tc 
other  manufacturing  plants,  yet  we  think  it  is  clear  thai 
there  is  no  language  in  said  section  3  which  will  warrant 
us  in  holding  that  dynamos  are  properly  included  therein. 
On  the  other  hand,  we  think  it  is  very  clear  that  they  are 
included  in  the  provisions  of  section  11,  aforesaid,  undei 
the  head  of  **machines  of  all  sorts  propelled  by  steam  oi 
water  power,"  and  hence  should  be  classed  as  personal 
property  for  the  purposes  of  taxation,  under  the  decisions 
of  this  court  in  Steere  v.  Walling,  7  R.  I.  317,  and  Dunneli 
Manufacturing  Co.  v.  Newell,  15  R.  I.  236. 

The  item  ''wiring  inside  station"  should  also  be  classed 
*  as  personal  property.     It  consists  of  a  machine  known  ae 

a ''switchboard"  with  wires  connected  therewith,  and  ie 
so  attached  to  the  realty  that  it  can  be  readily  removed 
without  any  physical  injury  thereto.  It  clearly  does  not 
fall  within  the  description  of  any  of  the  property  mentioned 
in  section  3  aforesaid,  but  does  fall  within  that  of  section 
11. 
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As  to  the  poles  and  wires  which  are  included  by  the  tax 
assessors  in  the  assessment  of  the  petitioner's  Thames 
street  estate,  the  evidence  shows  that  they  are  used  by  the 
petitioner  for  the  conducting  of  electricity  to  consumers  in 
the  city  of  Newport;  that  these  wires  issue  out  of  the 
petitioner's  building  on  said  Thames  street  estate,  and  are 
then  strung  on  poles  with  cross  arms  attached,  a  part  of 
which  poles  are  located  in  the  public  highways  of  said 
city  and  a  part  thereof  on  the  lands  of  private  individuals 
by  virtue  of  parol  licenses,  which  are  revocable  at  the  will 
of  the  owners  of  said  lands,  respectively.  The  evidence 
also  shows  that  the  petitioner  makes  use  of  certain  poles 
belonging  to  the  Providence  Telephone  Company,  of  certain 
others  belonging  to  the  Newport  Street  Railway  Company, 
of  certain  others  of  the  Western  Union  Telegraph  Com- 
pany, and  of  certain  others  belonging  to  the  Fire  Alarm 
Telegraph  of  the  city  of  Newport.  It  also  shows  that  some 
of  the  wires  of  said  Western  Union  Telegraph  Company 
and  of  said  Fire  Alarm  Telegraph  of  the  city  of  Newport 
are  carried  or  supported  on  a  part  of  the  poles  erected  by 
the  petitioner  both  on  private  lands  and  on  said  public 
highways,  and  that  the  placing  by  petitioner  of  its  poles 
on  the  public  highways  is  by  virtue  of  a  provision  in  its 
charter  and  an  ordinance  of  the  city  of  Newport  granting 
permission  to  erect  and  maintain  said  poles  and  wires,  sub- 
ject to  the  order  and  control  of  the  chief  engineer  of  the 
fire  department,  and  also  subject  to  the  right  of  the  city  to 
remove  the  same  at  any  time  without  notice.  Under  the 
decision  of  this  court  in  Providence  Gas  Co.  v.  Thurber,  2 
B.  1. 16,  it  is  clear  that  said  poles  and  wires  are  not  fixtures 
as  to  said  lot  on  Thames  street,  and  that,  therefore,  they 
cannot  properly  be  taxed  as  a  part  of  said  estate,  unless  they 
are  an  appurtenance  thereof.  It  was  held  in  the  case  just 
cited  that  a  personal  chattel  does  not  become  a  fixture,  so 
as  to  be  a  part  of  the  real  estate,  unless  it  be  so  affixed  to 
the  freehold  as  to  be  incapable  of  severance  from  it  without 
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physical  injury  to  the  freehold.  And  it  is  not  claimed 
nor  could  it  be  reasonably  claimed,  that  any  physica 
injury  would  result  to  the  freehold  in  question  by  tb< 
removal  of  said  poles  and  wires.  Indeed,  they  are  not  oi 
said  estate  at  all,  except  that  a  connecting  wire  runs  there 
from  to  the  poles  in  the  streets,  and  hence  cannot  be  heL 
to  be  fixtures,  which,  in  order  to  be  such,  must  be  fastened 
fixed  or  set  into  the  land  itself,  or  into  some  such  erectioi 
as  is  unquestionably  a  part  of  the. realty.  Bull,  N.  P.  i4 
The  only  other  question  which  arises,  then,  is  whetbe 
said  poles  and  wires  can  be  said  to  be  appurtenant  to  saii 
estate,  and  hence  taxable  as  a  part  thereof.  ^'Appurtea 
ances''  are  defined  as  "things  belonging  to  another  thioj 
as  principal,  and  which  pass  as  incident  to  the  prindpa 
thing."  Another  definition  of  an  '"appurtenance"  is  "i 
thing  used  with  and  related  to  or  dependent  upon  anothe: 
^f  ;,v  thing  more  worthy,  and  agreeing  in  its  nature  and  qualil; 

with  the  thing  whereunto  it  is  appendant  or  appurtenant.' 
3  Washb.  Real  Prop.  pp.  626,  627.  **The  word  *appurteD 
ances'  has  a  technical  signification,  and,  when  strictly 
considered,  is  employed  in  leases  for  the  purpose  of  includ 
ing  any  easements  or  servitudes  used  or  enjoyed  with  th 
demised  premises.  When  the  term  is  thus  used,  in  ordei 
to  constitute  an  appurtenance,  there  must  exist  a  propriet] 
of  relation  between  the  principal  or  dominant  subject  anc 
the  accessory  or  adjunct,  which  is  to  be  ascertained  b] 
considering  whether  they  so  agree  in  their  nature  anc 
quality  as  to  be  capable  of  union  without  incongruity.' 
JUddle  V.  Littlefield,  53  N.  H.  508.  The  term  as  used  ii 
conveyances  passes  nothing  but  the  land  and  such  things  ai 
belong  thereto  and  are  part  of  the  realty.  OUumwi 
Woolen  Mill  Co.  v.  Hawley,  44  Iowa,  57.  And  all  that  cai 
be  claimed  as  embraced  in  the  word  ** appurtenances' 
in  a  conveyance  of  land  are  the  easements  and  servitude! 
necessary  to  the  enjoyment  of  the  land  conveyed 
WoodhvU  V.  Rosenthal,  61  N.  Y.  382.     See,  also,  Qreen  v 
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CoUins,  86  N.  Y.  246;  Pickering  v.  Stapler,  6  Serg.  A  R. 
109;  3  Salk.  40;  Hall  v.  Lawrence,  2  R.  I.  218;  2  Kent 
Comm.  346,  note  a.  Under  the  definitions  thus  given,  we 
do  not  think  that  the  poles  and  wires  in  question  can  be 
said  to  be  appurtenant  to  the  estate  in  question ;  for,  while 
it  is  true  that  they  are  used  in  connection  with  said 
estate,  yet  they  are  not  dependent  upon  it,  nor  do  they 
agree  with  the  nature  or  quality  thereof.  In  short,  they 
are  simply  articles  of  personal  property  belonging  to  the 
petitioner,  situated  in  part  in  the  streets  of  Newport,  and 
in  part  on  private  lands,  and  used  for  the  time  being  for 
the  purpose  aforesaid.  And  while  it  is  true  that  said  poles 
and  wires,  in  so  far  as  they  are  located  in  said  streets,  are 
there  by  virtue  of  a  provision  in  the  charter  of  said  com- 
pany and  the  consent  of  the  city  council,  and  in  all  prob- 
ability,  perhaps,  will  be  permitted  to  remain  substantially 
as  they  now  are  for  an  indefinite  period,  yet  we  cannot 
ignore  the  very  important  fact  that  the  permission  given 
by  the  city  council,  or  by  any  officer  or  agent  of  said  city, 
to  erect  and  maintain  said  poles  and  wires,  is  liable  to  be 
revoked,  in  whole  or  in  part,  at  any  time,  and  also  that 
said  city  has  expressly  reserved  the  right,  in  connection 
with  the  granting  of  said  permission,  to  itself  remove  said 
poles  and  wires,  without  any  notice  to  the  company,  except 
such,  if  any,  as  the  statutes  of  the  State  may  require. 
The  corporation  thus  being  without  any  vested  rights  in 
the  streets,  it  cannot  be  said  that,  simply  because  said 
poles  and  wires  are  located  therein,  they  are  appurtenant 
to  the  lot  in  question.  What  we  have  thus  said  about  the 
poles  and  wires  in  the  streets,  applies,  of  course,  and  a 
fortiorif  to  those  on  private  lands,  and  also  to  that  part 
of  the  wires  supported  by  poles  belonging  to  other  corpora- 
tions. An  examination  of  those  cases  which  hold  that 
water  pipes  and  gas  pipes  laid  in  public  highways  and 
telegraph,  telephone,  and  electric  lighting  poles  and  wires 
when  located  in  public  highways,  are  either  real  estate  by 
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themselves,  or  fixtures  or  appurtenances  as  related  to  the 
land  on  which  the  plant  is  established,  shows  that  in  most 
of  said  cases,  and  probably  in  all,  the  corporations  owning 
and  operating  said  pipes  or  poles  and  wires,  as  the 
case  may  be,  have  an  easement  in  fee  in  the  high- 
ways where  they  are  located,  by  virtue  of  their  charters 
and  the  ordinances  of  the  city  in  which  they  are 
located;  and  hence  said  cases  are  not  in  point  here. 
SeeFechet  v.  JDraite  (Ariz.),  12  Pac.  694;  Sughes  ▼. 
Power  Co.  (N.  J.  Ch.),  32  Atl.  69;  Badger  JLumberCo. 
V.  Marion  Water  Supply ^  Electric  Light  A  Power 
Co.  (Kan.  Sup.),  29  Pac.  476;  W.  U.  TeL  Co.  Y.  Tenneg- 
see,  1  Am.  Electl.  Gas.  327;  Philbrick  v.  Ewing,  97 
Mass.  133;  Appeal  of  Dea  Moines  Water  Co.j  48  Iowa,  324; 
Capital  City  Oaslight  Co.  v.  Charter  Oak  Ins.  Co.,  51  Iowa, 
31 ;  Crosw.  Electricity,  227,  and  cases  cited  in  note. 

We  are  aware  that  holding  said  poles  and  wires  to  be 
personal  property  merely  is,  in  effect,  to  hold  that  they  are 
not  taxable  at  all  when  owned  by  a  corporation,  as  they 
are  in  this  case,  except  as  they  are  taxed  to  the  share- 
holders, they  not  being  within  the  description  of  property 
enumerated  in  said  section  11.  But,  although  reluctant  to 
come  to  the  conclusion  that  they  are  not  appurtenant  to 
the  real  estate,  yet  we  are  obliged  to  administer  the  law  as 
we  find  it,  no  matter  what  the  result  may  be,  and  leave  it 
to  the  general  assembly  to  make  such  changes  therein,  if 
any,  as  they  may  deem  advisable,  and  for  the  interests  of 
the  State,  in  the  way  of  fairly  distributing  the  burdens 
therof.  Whether  or  not  the  city  may  not  properly  obtain 
a  revenue  from  petitioner  by  way  of  charging  a  rental  for 
the  use  of  that  part  of  the  public  streets  occupied 
by  said  poles  and  wires,  as  has  been  done  in  other 
States  (see  St.  Louis  v.  W.  U.  TeL  Co.,  148  U.  S.  92, 
13  Sup.  Ct.  845;  id.  149  U.  S.  465;  Lancaster  ▼. 
Edison  Electric  lUufninating  Co.,  2  Am.  Electl.  Gas. 
116;  Thomp.  Electricity,  sec.  46;  City  oflTew  Orleans 
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T.  Great  SatUhem  Telephone  Jb  Telegraph  Co.  (La.), 
27  Am.  Law.  Rep.  (N.  S.)  426,  note;  8.  c.  3  South.  533; 
Mutual  Union  Tel.  Co.  v.  City  of  Chicago,  16  Fed.  309), 
we  are  not  called  upon  to  decide,  but  we  do  not  think  they 
are  taxable  to  the  corporation  owning  them,  either  as  real 
or  personal  estate. 

After  a  careful  consideration  of  all  the  evidence  offered 
as  to  the  fair  cash  value  of  the  property  in  question,  we 
think  it  preponderates  in  favor  of  the  petitioner,  and  we 
are,  therefore,  of  the  opinion  that  it  is  entitled  to  recover 
the  amount  of  the  tax  paid  by  it  on  said  Thames  street 
estate  in  excess  of  the  valuation  placed  hereon  in  its 
accounts  rendered  to  the  assessor  as  aforesaid;  that  it  ia 
also  entitled  to  recover  the  amount  paid  by  way  of  a  tax 
on  its  poles  and  wires  in  1894,  valued  at  $50,000;  and  that 
the  dynamos  and  wiring  inside  station  having  been 
improperly  taxed  as  real  estate,  and  it  appearing  that  the 
corporation  owed  debts  in  excess  of  the  value  thereof, 
even  if  said  articles  had  been  taxed  as  personal  property, 
it  is  also  entitled  to  recover  the  amount  assessed  thereon. 


NoTB.—  In  Uebe  ▼.  Nicolai,  Oregon  Supreme  Court,  March  16,  1897  (48 
Fac.  Rep.  172),  held,  that  dynamos  and  other  electrical  machinery  i^aoed 
by  a  tenant  in  a  leased  building  to  furnish  power  for  an  electric  lighting 
system  to  light  that  and  other  buildings,  were  trade  fixtures,  removaUo 
by  the  tenant  during  his  term. 

For  other  cases  on  '^Electrical  Appliances  as  Property/'  see  note,  toI.  5p 

p.  esQ. 
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jAOKHOBviLtB    Electric    Light    Compaut    t.    Out  i 
Jacksonvillb  and  General  Electric  OoxrAST. 

SToTida  SupreTW  Court,  Oct.  IS,  iSSS,  I 

(36  FIb.  DSD.) 

POWmt  OF  IfCmCIPALITT  TO  3DPPLY  KLECTBIO  LIOBT. 


(Head-note  by  the  court): 


BnpplyiDg  the  inhabitanta  of  &  city  with  electric  light,  for  use  to  Ifc* 
private  residences  and  houaes.  ia  snoh  a  munioipsl  purpoae  as  to  aulbn- 
ize  its  delegation  by  the  Legislatore  to  miuiicipal  bodies. 

The  charter  act  of  the  city  of  Jacksonville,  Chapter  3T7S,  Acts  of  IW. 
conferring  power  upon  the  city  council  to  provide  for  Ugktittg  thed^ 
by  gas  or  other  illuminating  material,  or  in  any  other  mmmnex.  togMbn 
with  other  eppcified  powers,  JifU  snfficient  to  authorize  the  erection  and 
maintenance,  at  public  cost,  of  an  electric  plant  of  Bofficieot  power  and 
oapocity  to  light,  not  only  the  streets  and  public  plaoes  in  the  oorpota- 
tiMi,  b«t  alec  for  the  purpoae  of  supplying  the  inhabitants  of  the  dtj 
with  electric  light  for  use  in  Uieir  private  residences  and  houses. 

Cum  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  TkoM- 
lon-HouaUm  Electric  Co.  t.  Newton,  vol.  3,  p.  607;  Ltnn  v,  Chambtn- 
Inay,  toI.  4,  p.  647. 

Action  by  an  electric  light  compaoy,  which  owned  and 
operated  a  plant  in  the  city  of  Jacksonvitle,  to  restrain 
the  municipal  authorities  of  that  city  from  constructing 
an  electric  light  plant,  for  the  purpose  of  supplying  light 
both  for  the  purpoae  of  lighting  the  streets  and  public 
places  and  also  for  supplying  light  to  private  consumers. 
It  was  particularly  sought  to  restrain  the  execution  and 
performance  of  a  contract  bewteen  the  Board  of  Public 
'Works  of  said  city  and  the  General  Electric  Company  (or 
fumisbing  material,  machinery,  apparatus,  Ac,  for  socb 
plant,  and  from  appropriating  city  revenues  (tbe  com- 
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plainant  being  a  tax  payer),  to  pay  therefor.     The  facts 
8u£5cieDtly  appear  in  the  opinion. 

The  complainant  appealed  from  an  order  denying  motion 
for  temporary  injunction,  and  dismissing  the  bill  for  want 
of  equity ;  and  moved  the  appellate  court  for  a  temporary 
injunction  as  prayed  for. 

John  E.  Hartridge  and  Henderson  &  Raney,  for  appellant. 

A.  W.  Coekrell  &  Son,  for  appellee. 

Mabby,  C.  J. : 

The  question  presented  on  the  merits  is  whether  the  city 
of  Jacksonville  has  the  power  to  erect  and  maintain  an 
electric  plant  of  sufficient  power  and  capacity  to  light  the 
streets  and  public  places  of  the  city,  and  at  the  same  time 
supply  from  said  plant  the  inhabitants  thereof  with  electric 
lights  for  their  private  residences  and  business  houses. 

We  have  been  unable  to  find  any  authorities  bearing 
directly  on  the  question  involved  in  the  merits  of  this 
case  other  than  those  cited  in  the  briefs  of  counsel,  and 
the  decisions  cited  speak  of  the  paucity  of  adjudications 
on  the  point.  The  general  rule  stated  by  Judge  Dilloh 
(vol.  1,  Municipal  Corporations,  sec.  89)  is  recognized  as 
a  correct  summary  of  the  decisions  on  the  question.  The 
author  states  the  rule  as  follows:  **It  is  a  general  and 
undisputed  proposition  of  law  that  a  municipal  corpor<Uio% 
possesses  and  can  exercise  the  following  powers^  and  no  others: 
First,  those  granted  in  express  words;  second,  those  neoes- 
sarily  or  fairly  implied  in  or  incident  to  the  powers 
expressly  granted;  third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation — not  simply  con- 
venient, but  indispensable.  Any  fair,  reasonable  doubt 
oonoeming  the  existence  of  the  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  power  is  denied. 
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Of  every  municipal  coproration  tlie  cl 
by  which  it  ia  created  ia  its  orgaaic  : 
corporation  nor  its  officers  can  do  any  i 
contract,  or  incur  any  liability,  not  aul 
or  by  some  legislative  act  appUcabl 
acts  beyond  the  scope  of  the  powers  g 
Much  leas  can  any  power  be  exercised, 
which  is  foribddL>n  by  charter  or  statt 
author  says  (section  91)  that  "the  rule  c 
tion  of  corporate  powers  is  not  so  directly 
ordinary  clauses  in  the  charters  or  inct 
municipalities  as  it  is  to  the  charters  of 
tious;  but  it  ia  equally  applicable  to  gr 
municipalities  and  public  bodies  whict 
usual  range,  or  which  may  result  in  p' 
which,  iu  their  exercise,  touch  the  right 
erty,  or,  as  it  may  be  compendiously  exj 
mon  law  right  of  the  citizen  or  inhabi 
strict  construction  should  be  applied  totb 
yet,  if  a  |)ower  is  neces;*arily  or  fairly  impl 
to,  tho^o  clearly  given,  it  is  not  to  be  im 
construction.  A'^/e  v.  Halin,  8  Ind.  S 
of  the  powers  of  municipal  corporatio 
City  of  Bridgeport  v.  Housatonic  R.  R.  C 
'  They  may  exercise  all  the  powers  within 
purpose  of  their  creation  which  are  reasona 
effect  to  power  expressly  granted.  In  doi 
(unless  restricted  in  this  respect)  have  ; 
adapted  to  ends,  and  are  not  to  be  cor 
mode  of  operation."  In  construing  a  cl 
city  the  right  to  pass  ordinances  for  th 
suppression  of  fires,  and  to  appoint 
wardens,  and  to  prescribe  the  powers  a 
fire  wardens,  and  of  fire  engineers  and 
raise  money  to  support  the  fire  depart: 
that,  although  no  express  grant  of  powe 
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purchase  engines  and  apparatusi  yet  such  power  was 
necessarily  and  fairly  implied,  as  incident  to  the  power 
expressly  given.  Oreen  v.  City  of  Cape  May,  41  N.  J.  L.  45. 
The  charter  of  the  city  of  Greenville,  construed  in  the  case  of 
Mauldin  v.  City  Council  of  Greenville,  33  S.  C.  1,  provided 
that  the  council  might  purchase,  hold,  possess  and  enjoy 
any  estate,  real,  personal  or  mixed,  and  sell,  lease,  alien 
and  convey  the  same,  provided  that  it  did  not  exceed  at 
any  time  $100,000,  and  also  make  and  establish  all  such 
rules,  by-laws  and  ordinances  respecting  roads,  streetSi 
markets,  and  police  department  of  the  city,  and  the  govern- 
ment of  the  city,  as  should  appear  necessary  and  requisite 
for  the  security,  welfare,  and  convenience  of  the  city,  for 
preserving  health,  life  and  property,  and  securing  the 
peace  and  good  government  of  the  same.  The  further 
power  was  given  to  levy  taxes  sufficient  to  discharge  and 
defray  all  expenses  of  carrying  into  effect  the  ordinances, 
rules  and  regulations  established  as  provided,  with  the 
limitation  that  the  tax  should  not  exceed  seventy-five  cents 
upon  every  one  hundred  dollars  of  real  and  personal  prop- 
erty assessed.  The  city  was  also  authorized  to  borrow 
money  for  the  public  use  of  the  corporation  by  issuing 
bonds  bearing  a  certain  rate  of  interest,  and  not  to  exceed 
$100,000.  It  was  held  that  the  city  had  the  express 
power  to  purchase,  and  the  implied  power  to  operate,  an 
electric  light  plant,  so  far  as  it  is  used  for  lighting  the 
streets  and  public  buildings  of  the  city,  but  so  far  as  it 
was  used  for  furnishing  light  to  private  residences  and 
places  of  business,  at  a  compensation,  it  was  not  for  the 
public  use  of  the  corporation,  and  therefore  its  purchase 
and  maintenance  to  that  extent  were  ultra  vires.  Aside 
from  the  express  power  to  buy  and  hold  property,  the  city 
had  only  the  powers  granted  by  what  is  usually  called  the 
'^general  welfare  clause"  in  municipal  charters.  After 
referring  to  the  rule  announced  by  Judge  Dillon,  given 
above,  the  court  say:  **Now,  tested  by  this  principle,  so 
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clearly  stated,  how  does  the  matter  stand?      Clearly,  tbe 
charter  does  not  give  the  power  to  purchase  this  plant  in 
express  words.    It  doea  not  so  give  even  the  power  to  light 
th«  city,  but  we  assume  that  this  latter  power  may  ba 
fairly    implied    from    the   grant  of   the   police  power," 
Under  a  statute  giving  cities  power  to  establi*  and  mifak-  ' 
tain  electric  light  plants,  or  to  authorize  the  erection  of 
the  same,  upon  a  majority  vote  of  the  city,  and  to  issue 
bonds  for  the  purpose  of  establishing  electric  plants,  thi 
total  amount  not  to  exceed  5  per  cent,  of  the  assessed  tax- 
able property  within  tho  city.     Judge  Shiras   held  tbu 
the  city  had  the  power  to  erect  an  electric  plant  for  th« 
purpose    of  furnishing    light  to  its    inhabitants  in  tfaeii 
stores  and  houses,  aa  well  aa  for  lighting  the  streets  aa^ 
public  places  of  the  city.     He  says  that  it  had  been  "the 
uniform  rule  that  a  city,  in  erecting  gas  works  or  wftter- 
works,   is  not  limited  to  furnishing  gas  or  water  for  ise 
only  upon  the  streets  and  other  public  places  of  the  eirr< 
but    may  furnish    the  same    for  private    use;    and    the 
statutes  of  Iowa  now  place  electric  light  plants  In  the  aam^ 
category."     ThomsoH-HouMon  Meetrie  lAghtCci. 
CUy  of  Newton,  42  Fed.  723;  3  Am.  Electl.  Cas.  507. 
An    Indiana    statute  conferred   upon  municipalities   the 
power  "to  light  the  streets,  alleys  and  other  public  places" 
of  cities   and  towns  with  electric  light  or  other  form  of 
light,  and  to  contract  with  any  individual  or  corporatioo 
for  lighting  such  streets,   alleys  and  public  plnces  wilK 
electric  light  or  other  forms  of  light,  on  such  terms  and' 
for  such    tknes,    not  exceeding  ten  years,  as   might  b^ 
agreed  upon.     Other  provisions  in  the  act  authorised  tb' 
.granting  to  any  person  or  corporation  the  right  to  ere<?' 
and  maintain  the  necessary  fixtures  for  supplying  electritf 
light  to  the  inhabitants  of  the  municipality,   but  it  watf 
conceded  by  the  court,  in  the  case  of  City  of  Crarefordt- 
ville  V.  Braden,  130  Ind,  149,  that  do  provision  was   made 
ia  terms  for  the  muaicipaliiy  to  supply  electric  light  to  its 


FLORIDA,  1895.  673 


Electrio  Co.  v.  City  of  Jacksonville. 


inhabitants.  It  would  seem  from  the  terms  of  the  act,  in 
conferring  power  upon  the  municipality  to  light  the 
^'streets,  alleys  and  other  public  places,"  that  it  was  the 
purpose  of  the  Legislature  to  confine  the  corporation  to 
such  use  in  supplying  electric  light,  but  the  court  held 
that  the  corporation  had  the  right  to  furnish  the  inhabit- 
ants light  for  their  private  residences  and  business  houses, 
as  well  as  lighting  the  streets  and  public  places  of  the  city. 
It  appears  that  this  right  is  based,  in  the  case  cited,  upon 
the  general  police  power  of  the  city.  The  charter  of  the 
city  of  Nashville  conferred  the  power  **to  provide  the  city 
with  water  by  waterworks,  within  or  beyond  the 
boundaries  of  the  city,  and  to  provide  for  the  prevention 
and  extinguishment  of  fires,  and  organize  and  establish  fire 
companies."  The  right  of  the  city  to  establish  waterworks, 
and,  in  addition  to  making  provision  for  the  extinguish- 
ment of  fires,  to  furnish  water  to  the  inhabitants,  was 
affirmed  in  the  case  of  Smith  v.  City  of  Nashville,  88  Tenn. 
4  Pickle,  434.  The  act  passed  on  in  the  case  of 
Z4nn  V.  Chanibersburg  Borough,  160  Pa.  St.  611, 
expressly  authorized  any  incorporated  borough  to  manu- 
facture electricity  for  commercial  purposes  for  the  use  of 
the  inhabitants  of  said  borough,  and  the  constitutional 
power  of  the  Legislature  to  confer  such  right  was 
recognized.  The  court  said:  **In  view  of  the  fact  that 
electricity  is  so  rapidly  coming  into  general  use  for  illu- 
minating streets,  public  and  private  buildings,  dwellings, 
etc.,  why  should  there  be  any  doubt  as  to  the  power  to 
authorize  such  corporations  to  manufacture  and  supply  it 
in  like  manner  as  artificial  gas  has  been  manufactured 
and  supplied?"  A  statute  in  Kansas  gave  to  cities  of  the 
second  class  authority  to  provide  for  and  regulate  the 
lighting  of  the  streets  and  to  make  contracts  with  any 
person,  company,   or  association  for  such  purpose.     The 

city  of  Hiawatha  entered  into  a  contract  with  the  General 
VOL.  VI — 43. 
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^^M  Electric  Company  to  construct  a  plant,  to  be  used  bjtlie 

^^M  city  exclusively   for   the   purpose    of  lighting   tho  puWic 

^^1  streets,  without  any  intention  to  furnish  lights  to  pmau 

^^1  citizens,  or  to  use  the  same  for  any  private  purpose.    The 

^^1  court  held  chat  the  city  had  the  right  to  coustruct  the  plut 

^H  State  v.  CiUi  oj  Hiawatha,  53  Kan.  477,     The  right  to  IQ^ 

^^1  nioh  to  individuals  for  the  use  in  their  private  housea  w« 

^^M  not  involved  or  considered.     It  was  enacted  in  Ohio  tiiu 

^^M  ''the  council  of  any  city  or  village  shall  have  power,  wfatS- 

^^M  ever  it  may  be  deemed  expedient  and  for  the  public  good,    I 

^^M  to  erect  gas  works  at  the  expense  of  the  corporation,  orta  ' 

^^1  purchase  any  gas  works  already  erected  therein."  Poroff   i 

^^H  statutes  gave  municipalities  the  right  to  contract  withgll 

^^M  companies  to  supply  cities  with  gas,  and  the  right  of  t 

^^M  city  to  erect  gas  works  therein,  without  any  avowal  of  (hi    ' 

^^M  purpose  for  which  they  were  erected,  although  a  contnct 

^^L  had  formerly  been  made  with  a  gas  company  to  supply 

^^^^^H  gaa,  was  affirmed  in  the  case  of  State  v.  City  of  Hamilta\ 
^^^^^r  47  Ohio  St.  89.  The  power  of  the  Legislature  w 
authorize  incorporated  citios  and  towas  to  erect  and  main- 
taia  electric  plants  to  light  the  streets  and  other  public 
places  of  the  municipality,  as  well  as  to  supply  light  to 
private  individuals,  is  expressly  stated  in  Linn  t. 
Ghamhersharg  Borough,  supra,  and  Opinion  of  Justices, 
150  Mass.  593. 

The  authority  of  the  city  of  Jacksonville  to  erect  the 
electric  plant  in  question,  and,  in  addition  to  lighting  the 
streets  and  public  places  therein,  to  supply  tfaeiohabitaoti 
light  for  their  private  residences  and  houses,  must  depend 
upon  the  charter  act  of  1887,  chapter  3775.     The  set  ot 
189?  (chapter  4239)  gave  the  right  to  the  city  to  issae 
bonds,    under  conditions    therein  stated,   to    refund  tb^ 
bonded    indebtedness    to    the  city,   and  for    such  othp'* 
municipal  purposes  as  might  be  provided  by  ordinance  i-' 
submitting  the  question  of  the  issuance  of  the  bonds  to  ^ 
vote  of  the  people.     The  issue  of  175,000  of  bonds  (or  th^ 
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erection  of  an  electric  plant  having  been  carried,  the  city 
undertook  the  construction  of  the  plant.  Unless  the  erec- 
tion of  the  plant  was  a  municipal  purpose,  within  the  mean- 
ing of  the  charter  powers  of  the  city,  it  could  not  be 
erected  at  public  expense.  The  act  of  1887  provides  that 
the  city 

May  purchase,  lease,  receive,  and  hold  property,  real  and  perse  na\ 
within  said  city;  and  may  sell,  lease,  or  otherwise  dispose  of  the  same  tor 
the  benefit  of  the  city;  and  may  purchase,  lease,  receive,  and  hold  prop- 
erty, real  and  personal,  beyond  the  limits  of  the  city,  to  be  used  for  the 
Imrial  of  the  dead;  for  the  erection  of  waterworks;  for  the  establishment 
of  poor  houses,  pest  houses,  houses  of  detention  and  correction;  for  pub- 
lic parks  and  promenades,  and  for  any  other  public  purpose  that  the 
mayor  and  city  council  may  deem  necessary  or  proper;  and  may  sell, 
lease  or  otherwise  dispose  of  such  property  ^for  the  benefit  of  the  oity  to 
the  same  extent  as  natural  persons  may. 

Among  the  powers  conferred  upon  the  City  Council  are 
the  following: 

To  make  regulations  to  secure  the  general  health  of  the  inhabitants  and 
to  prevent  and  remove  nuisances;  to  provide  the  city  with  water  by  water- 
'works  within  or  beyond  the  boimdaries  of  the  city;  to  provide  for  the 
prevention  and  extinguishment  of  fires  and  to  organize  and  establish  a 
fire  department;  to  provide  for  lighting  the  city  by  gas  or  other  illuminat- 
ing material,  or  in  any  other  manner;  ...  to  make  appropriations 
for  lighting  the  streets  and  public  buildings,  and  for  the  erection  of  all 
buildings  necessary  for  the  use  of  the  city;  ...  to  pass  all  ordinances 
necessary  for  the  health,  convenience  and  safety  of  the  citizens,  and  to 
carry  out  the  full  intent  and  meaning  of  this  act,  and  to  accomplish  the 
object  of  this  incorporation. 

Among  the  limitations  upon  the  City  Council  are  the 
following : 

The  mayor  and  city  council  are  forbidden  to  make  any  appropriations 
of  money  or  credit  in  the  way  of  donation,  festivities,  pageants,  excur- 
sions, or  parades,  nor  shall  they  be  authorized  to  prescribe  for  stock  in  any 
railroad  company  or  in  any  other  corporation,  or  give  or  lend  any  money, 
aid  or  credit  to  any  person  or  corporation  whatever,  and  they  are  hereby 
prohibited  from  employing  or  appropriating  the  revenues  and  taxes  in  any 
other  manner  than  for  purposes  strictly  municipal  and  local  and  accord- 
ing to  the  provisions  of  this  act. 
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Under  the  provisions  regulating  the  duties  of  the  bot 
of  public  workB,  that  body  is  given  ezolusive  control  01 
the  lighting  of  all  such  public  places  aa  may  be  deem 
necessary,  and 

BhftU  h«ve  ezolnriTe  power  to  organise  &nd  oontrol  the  fire  departniM 
the  water  works,  and  its  appurteiuuioes,  the  gas  »nd  ottier  fllnmimtf 
woria  of  the  oitj,  and  its  jails  and  houses  of  oorreotlon  and  detentim. 

There  can  be  no  doubt  about  the  power  of  the  city 
JackaoDviUe  to  erect  and  maintain  at  public  cost  an  ele 
trie  plant  of  sufficient  power  and  capacity  to  light  tl 
streets  and  public  places  in  the  corporation.  Counsel  f 
appellant  do  not  insist  here  that  the  city  does  not  posse 
such  power,  but  the  contention  is  that  no  power  exists 
erect  and  maintain  such  plant  for  the  additional  purpo 
of  supplying  the  inhabitants  of  the  city  with  electrio  ligi 
tor  use  in  their  private  residences  and  houses.  Under 
strict  construction,  as  applied  in  the  South  CaroUi 
decision,  the  city  would  hare  the  power,  even  under  tl 
general  welfare  clause,  to  erect  and  maintain  an  electr 
plant  to  supply  light  for  the  streets  and  public  places* 
the  city.  The  grant  of  power  to  the  city  of  JacksonviU 
to  provide  for  lighting  the  city  by  gas  or  other  illuminatin 
material,  or  in  any  other  manner,  is  clear  and  esplici 
and  this  carries  with  it  the  power  of  choice  of  means  1 
accomplish  the  end.  Should  this  power  be  construed  iai 
aright  to  light  the  streets  and  public  places  of  the  cit] 
but  not  to  supply  the  inhabitants  thereof  with  light  for  u! 
in  tiieir  private  houses?  The  power  of  lighting  the  cityi 
given  in  connection  with  the  powers  of  providing  the  cit 
with  water  and  the  establishment  of  iire  departments  fo 
the  prevention  and  extinguishment  of  fire.  The  Tennesse 
court  coastrued  a  clause  in  the  charter  of  the  city  of  Nash 
Title,  similar  to  the  one  in  the  Jackonville  charter,  into ) 
poww  to  supply  water,  not  only  for  the  public  use  of  thi 
city,  but  for  private  use  by  the  inhabitants.     The  statute 
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in  Iowa  simply  gave  the  power  to  cities  to  erect  electric 
plants  without  designating  the  purposes  for  which  light 
might  be  generated,  and  it  was  held  that  it  could  be  fur- 
nished by  the  city  to  its  inhabitants  for  private  use  in 
their  residences.  The  Indiana  decision  clearly  sustains 
the  power  claimed  by  the  city  of  Jacksonville  in  this  case ; 
and  if  the  South  Carolina  case  can  be  considered  the  other 
way,  the  preponderance  of  adjudication  seems  to  be  in 
favor  of  sustaining  the  power  claimed  in  the  case  before 
us.  The  South  Carolina  court  did  not  have  before  it  a 
statute  like  ours,  and  we  are  of  the  opinion  that  a  fair 
construction  of  the  grant  ''to  provide  for  lighting  the  oity 
by  gas  or  other  illuminating  material,  or  in  any  other 
manner/'  will  authorize  the  erection  and  maintenance  of 
an  electric  plant,  not  only  for  lighting  the  streets  and 
public  places  of  the  city,  but  also  for  supplying,  in  con. 
nection  therewith,  electric  light  for  the  inhabitants  of  the 
city  in  their  private  houses.  The  power  given  is  to  light 
the  city,  and  the  connection  indcates  that  the  Legislature 
was  conferring  powers  for  the  benefit  of  the  people, 
generally  of  the  city.  The  restrictions  contained  in  the 
fifth  section  prohibiting  the  appropriation  of  the  revenues 
of  the  city  in  any  other  manner  than  for  purposes  strictly 
municipal  and  local,  and  according  to  the  provisions  of  the 
act,  do  not  curtail  the  right,  if  given  in  the  grant  of  the 
power  mentioned.  Express  authority  is  given  to  appro- 
priate revenue  to  accomplish  the  purposes  of  the  act.  The 
city  of  Jacksonville  is  a  municipal  body,  and,  of  course, 
all  the  powers  conferred  upon  it  should  be  construed  with 
a  view  of  carrying  out  its  creation  as  a  public  agency  of 
the  State.  None  of  its  grants  should  be  held  to  confer 
powers  disconnected  with  municipal  purposes.  That  the 
supplying  the  inhabitants  of  a  city  with  electric  light  is 
such  a  municipal  purpose  as  will  authorize  its  delegation 
by  the  Legislature  to  municipal  bodies  is  sustained  by  all 
the  authorities  we  have  found.    To  the  extent  of  supplying 
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light  to  the  inbabitant3  of  a  city  for  ase  in  their  privat 
houses,  we  discover  nothing  that  cannot,  in  the  light  ( 
the  decisioD,  be  called  a  municipal  purpose,  and  beyon 
this  we  are  not  called  upon  to  go,  and  do  not  go  in  thi 
decision. 

It  is  not  iusisted  here  that  the  dismissal  of  the  billi 
independent  of  the  refusal  to  grant  the  injunctions  praye 
for,  was  error.  No  other  relief  was  asked  for  except  tfa 
injunctions. 

Our  coDclusion  is  that  the  decrees  appealed  from  Bboal 
be  affirmed,  and  it  will  be  so  ordered. 


NOTC — Id  Ellinwood  v.  City  of  Bttdabvrgh,  Wisconsin  Sopreme  Cow 
Oct.  aa,  189S  (91  Wis.  181),  it  was  decided  that  b^  virtue  of  ita  geocr 
polioe  power  a  mvmioipal  oorporation  la  authorized  to  build  sn  electi 
lighting  plant.  The  court  say:  "It  is  not  neceamry  to  seek  fori 
express  delegation  of  power  to  the  city  to  build  .  .  .  sn  eleotric  li^ 
ing  plant  in  order  to  determine  whether  moh  power  «xistB,  for  the  ge 
eral  power  in  respeot  to  police  regulations,  the  prcMrvittion  of  pobl 
health,  and  the  general  welfare,  includes  the  power  to  usa  tlw  uoi 
means  of  carrying  out  such  power,  which  includes  municipal  .  ■  . 
lighting  service."  And  cite  in  support  thereof:  Dillon  on  Hunioipsl  Co 
poratioDS,  sees.  143-6;  Mauldin  v.  QreenviUt.  83  8.  C.  1,  8  Am.  ElectLCb 
615,  note:  Rushville  Oas  Co.  v.  RiahvUle.  121  Ind.  306,  4  Am.  Elect!.  Oa 
(48,  note;  Crair/ordaviile  v.  Braden,  130  Ind.  149,  4  Am,  Eleotl.  Gas.  M 
note;  Bluffton  v.  St-udabaker.  108  Ind.  129. 

In  Slate,  Hoipdi,  Pros.  t.  City  of  MilviUe,  Now  Jersey  Supreme  Conr 
Feb,  18.  1897  (Se  Atl.  Rep.  691),  it  was  decided  that  neither  by  virtue  i 
its  charter,  which  authorized  it  to  pass  ordinances  for  "lighting  tt 
streets, "  nor  by  a  general  statute  which  authorized  the  lighting  of  pnU 
streets  and  places  in  the  cities  of  the  State  and  the  erection  and  maint 
nance  of  the  proper  appliances,  was  the  city  in  question  empowered  i 
erect  and  maintain  an  electric  light  plant  to  light  its  streets.  Wii 
respect  to  such  maintenance  for  private  lighting  the  court  sar:  "It 
claimed  by  prosecutor  that  the  purpose  of  the  common  council  is  to  ere 
and  maintain  such  a  plant  to  light,  not  only  the  streets,  but  dwelling 
stores,  etc.,  for  comiiensation.  There  is  no  sufficient  evidence  that  such 
purpose  is  entertained  by  the  council.  It  that  is  the  purpose,  the  act  i 
the  council  in  furnishing  light  for  commercial  purposes  would  plainly  I 
ultra  vira.    Biddie  v.  Riverton  Borough,  58  N.  J.  Law,  389." 
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Central    Union    Telephone    Company    v.     Benjamin 

swoveland. 

Indiana  AppeUate  Court,  February  IS,  1896, 
(14  Ind.  App.  841.) 

TSLEFHONB  OOHPANIES — GENERAL  DUTIES — DUTY  TO  FURNISH  ME88ENOBBS 
FROM  TOLL  BERYIOB  STATIONS— RULES  AND  RBOULATIONS— DaMAOBB. 

A  telephone  oompany,  like  a  telegraph  company,  is  a  quasi  common  car- 
rier; it  is  a  public  servant,  and  bound  to  serve  the  public  with  impar- 
tiality, good  faith  and  diligence.  This  is  so  especially  by  statute  in 
Indiana. 

While  such  a  company  has  a  right  to  make  reasonable  regulations,  they 
most  not  have  the  effect  of  relieving  the  company  of  the  duties  and 
oUigatiiMis  which  it  owes  its  patrons  by  means  of  its  public  character. 

It  is  part  of  the  duty  of  a  telephone  company,  in  relation  to  its  toll  service 
business,  to  notify  the  party  with  whom  a  telephone  interview  is 
soaght,  provided  he  be  within  a  reasonable  distance,  that  he  is  wanted 
at  the  instrument  at  the  terminal  station,  and  to  do  so  within  a  reason- 
able time. 

A  regulation,  publicly  displayed  at  the  stations  of  a  telephone  company, 
that  it  will  not  undertake  to  deliver  messages,  and  that  any  person  who 
assists  in  conversation  does  so  as  the  agent  of  the  patron  and  not  of  the 
oompany,  does  not  excuse  the  company's  failure  to  give  such  notifi- 
cation. 

The  interview  sought  being  with  a  veterinary  surgeon,  for  the  purpose  of 
summoning  him  to  attend  a  sick  horse,  Jidd,  that  under  the  evidence 
damages  for  the  loss  of  the  horse  were  too  remote  and  conjectural  to  be 
allowed  against  the  company. 

Cases  of  this  series  cited  in  that  portion  of  the  opinion  which  is  reported 
in  full,  appearing  in  bold  faced  type:  State,  Trenton,  (Sbc,  Co,  et  al. 
Proa.  V.  Am.  <St  Eur.  Com.  News  Co,,  vol.  1,  p.  343;  Hockett  v.  Stats  qf 
Indiana,  vol.  2,  p.  1. 

Appeal  by  defendant  below   from  judgment  of  Circuit 
Court,  Blackford  county.     Facts  stated  in  opinion. 

Bayless,  Ghienther  &  Clark,  for  appellant, 

Cantwell,  Cantwell  &  Simmons,  for  appellee. 
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clearly  stated,  how  does  the  matter  stand?  Clearly, 
charter  does  not  give  the  power  to  purchase  this  plai 
express  words.  It  does  not  so  give  even  the  power  to  1 
the  city,  but  we  assume  that  this  latter  power  ma; 
fairly  implied  from  the  grant  of  the  police  pow 
Under  a  statute  giving  cities  power  to  establirii  and  n 
tain  electric  light  plants,  or  to  authorize  the  erectic 
the  same,  upon  a  majority  vote  of  the  city,  and  to  i 
bonds  for  the  purpose  of  establishing  electric  plants, 
total  amount  not  to  exceed  5  per  cent,  of  the  assessed 
able  property  within  the  city.  Judge  Shiras  held 
the  city  had  the  power  to  erect  an  electric  plant  foi 
purpose  of  furnishing  light  to  its  inhabitants  in  I 
stores  and  houses,  as  well  as  for  lighting  the  streets 
public  places  of  the  city.  He  says  that  it  had  been  ' 
uniform  rule  that  a  city,  in  erecting  gas  works  or  wj 
works,  is  not  limited  to  furnishing  gas  or  water  for 
only  upon  the  streets  and  other  public  places  of  the 
but  may  furnish  the  same  for  private  use;  and 
statutes  of  Iowa  now  place  electric  light  plants  in  the  £ 
category.''  Thontson-HoiMton  Mectr^ic  Light  C 
CUyof  Newtouj  42  Fed.  723;  3  Am.  Electl.  Gas. 
An  Indiana  statute  conferred  upon  municipalities 
power  **to  light  the  streets,  alleys  and  other  public  pla 
of  cities  and  towns  with  electric  light  or  other  fori 
light,  and  to  contract  with  any  individual  or  corpora 
for  lighting  such  streets,  alleys  and  public  places  ' 
electric  light  or  other  forms  of  light,  on  such  terms 
for  such  times,  not  exceeding  ten  years,  as  might 
agreed  upon.  Other  provisions  in  the  act  authorized 
granting  to  any  person  or  corporation  the  right  to  c 
and  maintain  the  necessary  fixtures  for  supplying  ele< 
light  to  the  inhabitants  of  the  municipality,  but  it 
conceded  by  the  court,  in  the  case  of  Oiiy  of  Crawfi 
ville  V.  Braden,  130  Ind.  149,  that  no  provision  was  n 
in  terms  for  the  municipality  to  supply  electric  light  t 
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inhabitants.  It  would  seem  from  the  terms  of  the  act,  in 
conferring  power  upon  the  municipality  to  light  the 
'* streets,  alleys  and  other  public  places,''  that  it  was  the 
purpose  of  the  Legislature  to  confine  the  corporation  to 
such  use  in  supplying  electric  light,  but  the  court  held 
that  the  corporation  had  the  right  to  furnish  the  inhalnt- 
ants  light  for  their  private  residences  and  business  houses, 
as  well  as  lighting  the  streets  and  public  places  of  the  city. 
It  appears  that  this  right  is  based,  in  the  case  cited,  upon 
the  general  police  power  of  the  city.  The  charter  of  the 
city  of  Nashville  conferred  the  power  **to  provide  the  city 
with  water  by  waterworks,  within  or  beyond  the 
boundaries  of  the  city,  and  to  provide  for  the  prevention 
and  extinguishment  of  fires,  and  organize  and  establish  fire 
companies."  The  right  of  the  city  to  establish  waterworks, 
and,  in  addition  to  making  provision  for  the  extinguish- 
ment of  fires,  to  furnish  water  to  the  inhabitants,  was 
affirmed  in  the  case  of  Smith  v.  City  of  Nashville,  88  Tenn. 
4  Pickle,  464.  The  act  passed  on  in  the  case  of 
Idnn  V.  Chanibershurg  Borough^  160  Pa.  St.  511, 
expressly  authorized  any  incorporated  borough  to  manu- 
facture electricity  for  commercial  purposes  for  the  use  of 
the  inhabitants  of  said  borough,  and  the  constitutional 
power  of  the  Legislature  to  confer  such  right  was 
recognized.  The  court  said:  **In  view  of  the  fact  that 
electricity  is  so  rapidly  coming  into  general  use  for  illu- 
minating streets,  public  and  private  buildings,  dwellings, 
etc.,  why  should  there  be  any  doubt  as  to  the  power  to 
authorize  such  corporations  to  manufacture  and  supply  it 
in  like  manner  as  artificial  gas  has  been  manufactured 
and  supplied?"  A  statute  in  Kansas  gave  to  cities  of  the 
second  class  authority  to  provide  for  and  regulate  the 
lighting  of  the  streets  and  to  make  contracts  with  any 
person,  company,  or  association  for  such  purpose.  The 
city  of  Hiawatha  entered  into  a  contract  with  the  General 

VOL.  VI — 43. 
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Electric  Compan;  to  construct  a  pli 
city  exclusively  for  the  purpose  o: 
streets,  without  any  intention  to  fu] 
oitisens,  or  to  use  the  same  fur  any 
court  held  that  the  city  had  the  right 
State  V.  City  of  Hiawatha.  53  Eau.  4' 
nish  to  individuals  for  the  use  in  th( 
not  involved  or  considered.  It  vrai 
''the  council  of  any  city  or  village  sh 
ever  it  may  be  deemed  expedient  ai 
to  erect  gas  works  at  the  expense  of 
purchase  any  gas  works  already  ere( 
statutes  gave  municipalities  the  rigl 
companies  to  supply  cities  with  ga 
city  to  erect  gas  works  therein,  witt 
purpose  for  which  they  were  erecte< 
had  formerly  been  made  with  a  ga 
gas,  was  affirmed  in  the  case  of  Sta 
47  Ohio  St.  89.  The  power  of 
authorize  incorporated  cities  and  toi 
taio  electric  plants  to  light  the  st 
places  of  the  municipality,  as  wal 
private  individuals,  is  expressly 
Chamhersburg  Borough,  supra,  and 
160  Mass.  593. 

The  authority  of  the  city  of  Jac 
electric  plant  in  question,  and,  in  at 
streets  and  public  places  therein,  to 
light  for  their  private  residences  anc 
upon  the  charter  act  of  1887,  cha] 
189?  (chapter  4239)  gave  the  righ 
bonds,  under  conditions  therein  i 
bonded  indebtedness  to  the  city, 
municipal  purposes  as  might  be  pro 
submitting  the  question  of  the  issu: 
vote  of  the  people.     The  issue  of  {7 
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erection  of  an  electric  plant  having  been  carried,  the  city 
undertook  the  construction  of  the  plant.  Unless  the  erec- 
tion of  the  plant  was  a  municipal  purpose,  within  the  mean- 
ing of  the  charter  powers  of  the  city,  it  could  not  be 
erected  at  public  expense.  The  act  of  1887  provides  that 
the  city 

Hay  purchase,  lease,  receive,  and  hold  property,  real  and  perse  na\ 
within  said  city;  and  may  sell,  lease,  or  otherwise  dispose  of  the  same  for 
the  benefit  of  the  city;  and  may  purchase,  lease,  receive,  and  hold  prop- 
erty, real  and  personal,  beyond  the  limits  of  the  city,  to  be  used  for  the 
burial  of  the  dead;  for  the  erection  of  waterworks;  for  the  establishment 
of  poor  houses,  pest  houses,  houses  of  detention  and  correction;  for  pub- 
lic parks  and  promenades,  and  for  any  other  public  purpose  that  the 
mayor  and  city  council  may  deem  necessary  or  proper;  and  may  sell, 
lease  or  otherwise  dispose  of  such  property  for  the  benefit  of  the  dty  to 
the  same  extent  as  natural  persons  may. 

Among  the  powers  conferred  upon  the  City  Council  are 
the  following: 

To  make  regulations  to  secure  the  general  health  of  the  inhabitants  and 
to  prevent  and  remove  nuisances;  to  provide  the  city  with  water  by  water- 
works within  or  beyond  the  boimdaries  of  the  city;  to  provide  for  the 
prevention  and  extinguishment  of  fires  and  to  organize  and  establish  a 
fire  department;  to  provide  for  lighting  the  city  by  gas  or  other  illuminat- 
ing material,  or  in  any  other  manner;  ...  to  make  appropriations 
for  lighting  the  streets  and  public  buildings,  and  for  the  erection  of  all 
buildings  necessary  for  the  use  of  the  city;  ...  to  pass  all  ordinances 
necessary  for  the  health,  convenience  and  safety  of  the  citizens,  and  to 
carry  out  the  full  intent  and  meaning  of  this  act,  and  to  accomplish  the 
object  of  this  incorporation. 

Among  the  limitations  upon  the  City  Council  are  the 
following: 

The  mayor  and  city  council  are  forbidden  to  make  any  appropriations 
of  money  or  credit  in  the  way  of  donation,  festivities,  pageants,  excur- 
sions, or  parades,  nor  shall  they  be  authorized  to  prescribe  for  stock  in  any 
railroad  company  or  in  any  other  corporation,  or  give  or  lend  any  money, 
aid  or  credit  to  any  person  or  corporation  whatever,  and  they  are  hereby 
prohibited  from  employing  or  appropriating  the  revenues  and  taxes  in  aay 
other  manner  than  for  purposes  strictly  municipal  and  local  and  accord- 
ing to  the  provisions  of  this  act. 
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Under  the  proviaioDB  regulating  t! 
of  public  worka,  that  body  is  given 
the  lighting  of  all  aucb  public  pla 
neceasary,  and 

Shftn  tuve  exolndve  power  to  organize  and 
the  water  worka,  and  ita  appurtenanaeB,  the 
worta  of  the  oitf,  and  its  jails  and  houaea  of  c 

There  can  be  no  doubt  about  the 
JackBODTille  to  erect  and  maintain 
trie  plant  of  sufficient  power  and 
streets  and  public  places  in  the  cor^ 
appellant  do  not  insist  here  that  th« 
auch  power,  but  the  coutentioo  is  tl 
erect  and  maintain  auch  plant  for  t 
of  aupplying  the  inhabitanta  of  the  < 
for  use  in  their  private  residences  i 
strict  construction,  as  applied  in 
decision,  the  city  would  have  the  i 
general  welfare  clause,  to  erect  and 
plant  to  supply  light  for  the  street! 
the  city.  The  grant  of  power  to  tl 
to  provide  for  lighting  the  city  by  gaa 
material,  or  in  any  other  manner, 
and  this  carries  with  it  the  power  i 
accomplish  the  end.  Should  this  pc 
a  right  to  light  the  streets  and  pub 
but  not  to  supply  the  inhabitants  the 
in  tb«r  private  houses?  The  power 
given  in  connection  with  the  powers 
with  water  and  the  establishment  o 
the  prevention  and  extinguishment  c 
court  coastmed  a  clause  in  ihe  chart 
TiH«,  similar  to  the  one  in  the  Jacb 
poww  to  supply  water,  not  only  for 
city,  but  for  private  use  by  the  inhf 
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in  Iowa  simply  gave  the  power  to  cities  to  erect  electric 
plants  without  designating  the  purposes  for  which  light 
might  be  generated,  and  it  was  held  that  it  could  be  fur- 
nished by  the  city  to  its  inhabitants  for  private  use  in 
their  residences.  The  Indiana  decision  clearly  sustains 
the  power  claimed  by  the  city  of  Jacksonville  in  this  case; 
and  if  the  South  Carolina  case  can  be  considered  the  other 
way,  the  preponderance  of  adjudication  seems  to  be  in 
favor  of  sustaining  the  power  claimed  in  the  case  before 
us.  The  South  Carolina  court  did  not  have  before  it  a 
statute  like  ours,  and  we  are  of  the  opinion  that  a  fair 
construction  of  the  grant  'Ho  provide  for  lighting  the  oity 
by  gas  or  other  illuminating  material,  or  in  any  other 
manner,''  will  authorize  the  erection  and  maintenance  of 
an  electric  plant,  not  only  for  lighting  the  streets  and 
public  places  of  the  city,  but  also  for  supplying,  in  con. 
nection  therewith,  electric  light  for  the  inhabitants  of  the 
city  in  their  private  houses.  The  power  given  is  to  light 
the  city,  and  the  connection  indcates  that  the  Legislature 
was  conferring  powers  for  the  benefit  of  the  people, 
generally  of  the  city.  The  restrictions  contained  in  the 
fifth  section  prohibiting  the  appropriation  of  the  revenues 
of  the  city  in  any  other  manner  than  for  purposes  strictly 
municipal  and  local,  and  according  to  the  provisions  of  the 
act,  do  not  curtail  the  right,  if  given  in  the  grant  of  the 
power  mentioned.  Express  authority  is  given  to  appro- 
priate revenue  to  accomplish  the  purposes  of  the  act.  The 
city  of  Jacksonville  is  a  municipal  body,  and,  of  course, 
all  the  powers  conferred  upon  it  should  be  construed  with 
a  view  of  carrying  out  its  creation  as  a  public  agency  of 
the  State.  None  of  its  grants  should  be  held  to  confer 
powers  disconnected  with  municipal  purposes.  That  the 
supplying  the  inhabitants  of  a  city  with  electric  light  is 
such  a  municipal  purpose  as  will  authorize  its  delegation 
by  the  Legislature  to  municipal  bodies  is  sustained  by  all 
the  authorities  we  have  found.    To  the  extent  of  supplying 
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light  to  the  inhabitants  of  a  city  for  use  in  their  private 
houses,  we  discover  nothing  that  cannot,  in  the  light  o( 
the  decision,  be  called  a  municipal  purpose,  and  beyond 
this  we  are  not  called  upon  to  go,  and  do  not  go  in  this 
decision. 

It  is  not  insisted  here  that  the  dismissal  of  the  bills, 
independent  of  the  refusal  to  grant  the  injunctions  prayed 
for,  was  error.  No  other  relief  was  asked  for  except  the 
injunctions. 

Our  conclusion  is  that  the  decrees  appealed  from  should 
be  affirmed,  and  it  will  be  so  ordered. 


Note. — In  EUinwood  ▼.  Cfity  of  Reeddmrght  Wisconsin  Supreme  Conxt, 
Oct.  22, 1896  (91  Wis.  181),  it  was  decided  that  by  virtue  of  its  genenl 
police  power  a  municipal  corporation  is  authorized  to  build  an  dectrio 
lighting  plant.  The  court  say:  *'  It  is  not  necessary  to  seek  for  an 
express  delegation  of  power  to  the  city  to  build  ...  an  electric  light- 
ing plant  in  order  to  determine  whether  such  power  exists,  for  the  gen- 
eral power  in  respect  to  police  regulations,  tiie  preservation  of  paWe 
health,  and  the  general  welfare,  includes  the  power  to  use  theusoal 
means  of  carrying  out  such  power,  which  includes  municipal  .  .  . 
lighting  service."'  And  cite  in  support  thereof:  Dillon  on  Municipal  Cor- 
porations, sees.  143-6;  Maxddin  v.  ChreenvUle,  33  S.  C.  1,  3  Am.  EIlectLCSts. 
615,  note;  Rushville  Oas  Co.  v.  RushvUle,  121  Ind.  206,  4  Am.  Electl.  Ou. 
(48,  note;  CrawfordsviUe  v.  Braden,  130  Ind.  149,  4  Am.  Eleotl.  Gas.  648, 
note;  Bluffton  v.  Studabaker,  106  Ind.  129. 

In  State,  Howell,  Pros,  v.  dtp  of  Milville,  New  Jersey  Supreme  Court, 
Feb.  18,  1897  (36  Atl.  Rep.  691),  it  was  decided  that  neither  by  virtue  of 
its  charter,  which  authorized  it  to  pass  ordinances  for  '*  lighting  the 
streets, "  nor  by  a  general  statute  which  authorized  the  lighting  of  public 
streets  and  places  in  the  cities  of  the  State  and  the  erection  and  mainte- 
nance of  the  proper  appliances,  was  the  city  in  question  empowered  to 
erect  and  maintain  an  electric  light  plant  to  light  its  streets.  With 
respect  to  such  maintenance  for  private  lighting  the  court  say:  "  It  is 
claimed  by  prosecutor  that  the  ]>urpose  of  the  common  council  is  to  erect 
and  maintain  such  a  plant  to  light,  not  only  the  streets,  but  dwellings, 
stores,  etc.,  for  compensation.  There  is  no  sufficient  evidence  that  such  s 
purpose  is  entertained  by  the  council.  If  that  is  the  purpose,  the  act  of 
the  council  in  furnishing  light  for  commercial  purposes  would  plainly  b» 
ultra  vires,    BiddU  v.  Riverton  Borough,  58  N.  J.  Law,  289." 


INDIANA,  1896.  679 


Tel^hone  Go.  ▼.  Swoveland. 


Central    Union    Tblbphone    Company    v.    Benjamin 

Swoveland. 

Indiana  Appellate  Court,  February  12, 1896, 
(14  Ind.  App.  841.) 

TSLEFHONB  OOHP ANTES — GENERAL  DUTIES — DUTY  TO  FURNISH  ME88ENOBBS 
FROM  TOLL  SERYIOB  STATIONS— RULES  AND  RBOULATIONS— DaMAOSB. 

A  telephone  company,  like  a  telegraph  company,  is  a  quasi  common  car- 
rier; it  is  a  public  servant,  and  boimd  to  serve  the  public  with  impar- 
tiality, good  faith  and  diligence.  This  is  so  especially  by  statute  in 
Indiana. 

While  such  a  company  has  a  right  to  make  reasonable  regulations,  they 
must  not  have  the  effect  of  relieving  the  company  of  the  duties  and 
obligati<ms  which  it  owes  its  patrons  by  means  of  its  public  character. 

It  is  part  of  the  duty  of  a  telephone  company,  in  relation  to  its  toll  service 
business,  to  notify  the  party  with  whom  a  telephone  interview  is 
sought,  provided  he  be  within  a  reasonable  distance,  that  he  is  wanted 
at  the  instrument  at  the  terminal  station,  and  to  do  so  within  a  reason- 
able time. 

A  regulation,  publicly  displayed  at  the  stations  of  a  telephone  company, 
that  it  will  not  undertake  to  deliver  messages,  and  that  any  person  who 
assists  in  conversation  does  so  as  the  agent  of  the  patron  and  not  of  the 
company,  does  not  excuse  the  company's  failure  to  give  such  notifi- 
cation. 

The  interview  sought  being  with  a  veterinary  surgeon,  for  the  purpose  of 
summoning  him  to  attend  a  sick  horse,  held,  that  under  the  evidence 
damages  for  the  loss  of  the  horse  were  too  remote  and  conjectural  to  be 
allowed  against  the  company. 

Oases  of  this  series  cited  in  that  portion  of  the  opinion  which  is  reported 
in  full,  appearing  in  bold  faced  type:  State,  Trenton,  iStc.  Co,  et  al. 
Pros.  V.  Am.  <St  Eur.  Com.  News  Co.,  vol.  1,  p.  343;  Hockett  v.  State  of 
Indiana,  vol.  2,  p.  1. 

Appeal  by  defendant  below   from  judgment  of  Circuit 
Court,  Blackford  county.     Facts  stated  in  opinion. 

Bayless,  Guenther  &  Clark,  for  appellant. 

Cantwell,  Cantwell  &  Simmons,  for  appellee. 


■  I 
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Reinhard,  J. :  The  appellee  brought  this  action  against 
the  appellant  in  the  court  below  for  damages.  The  com- 
plaint is  in  two  paragraphs.  In  the  first  paragraph,  the 
appellee  sought  to  recover  the  statutory  penalty  for  failure 
to  supply  appellee  with  telephone  connections  and  facilities 
without  discrimination  or  partiality.  During  the  progress 
of  the  trial,  the  first  paragraph  of  the  complaint  was  dis- 
missed. 

The  second  paragraph  is  as  follows:  "For  a  second  and 
further  cause  of  action,  the  plaintiff,  complaining  of  the 
defendant,  says :  That  on  the  20th  day  of  April,  1893,  the 
defendant  was,  and  for  a  long  time  prior  thereto  had  been, 
and  still  is,  a  telephone  company,  with  wires  partly  within 
said  State,  and  engaged  in  a  general  telephone  business, 
and  in  furnishing  telephone  connections  and  facilities  for 
the  public  generally  for  hire;  and  that  the  defendant  at 
such  times  had,  and  still  has,  a  line  of  telephone  wires 
extending  from  the  town  of  Hartford  City  to  the  town 
of  Montpelier,  in  said  county,  and  had  at  each  of  said 
places  agents  employed  for  the  purpose  of  supplying  the 
public  generally  with  telephone  connections  and  facilities 
for  hire;  and  that  as  a  part  ol  the  business  of  the  defend- 
ant at  said  places,  it  also  undertook  and  agreed,  for  a 
compensation  to  be  agreed  upon  before  the  performance  of 
the  service,  to  send  messengers  for  such  persons  as  anyone 
might  desire  to  communicate  with  through  such  telephone. 
That  on  said  day  the  plaintiff  was  the  owner  of  a  very 
fine  horse,  which  was  then  and  there  reasonably  worth, 
and  was  of  the  value  of,  $150.00,  and  that  on  the  morning 
of  said  day  said  horse  became  sick;  that  one  Ithamar 
Rhine  was  then  and  there  a  veterinary  surgeon,  residing 
in  the  said  town  of  Hartford  City,  and  having  his  place  of 
business  in  said  town,  and  within  less  than  one-eighth  of 
a  mile  of  the  defendant's  telephone  office  in  said  Hartford 
City;  that  on  the  morning  of  said  day,  and  after  his  said 
horse  became  sick,  the  plaintiff,  then  desiring  the  services 
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of  said  Rhine  in  the  treatment  of  his  said  horse,  and  desir- 
ing to  communicate  with  him  by  telephone,  and  to  inform 
him  of  the  sickness  of  his  said  horse  and  of  his  desire 
to  secure  the  services  of  said  Rhine  to  at  once  visit  and 
treat  his  said  horse,  called  at  the  office  of  the  defendant  in 
said  town  of  Montpelier,  during  the  usual  business  hours 
of  the  defendant  at  said  town  of  Montpelier  and  Hartford 
City,  to  wit,  at  half-past  seven  o'clock  in  the  afternoon, 
and  notified  the  defendant's  agent  at  said  Montpelier, 
Indiana,  that  he  desired  to  at  once  communicate  with 
Ithamar  Rhine,  a  veterinary  surgeon  at  said  Hartford  City, 
and  that  he  also  desired  to  have  a  messenger  sent  at  once 
for  said  Rhine  by  the  defendant's  agent  at  'said  Hartford 
City,  and  further  stated  to  said  agent  that  it  was  very 
important  that  he  should  communicate  with  said  Rhine 
at  once,  as  that  he  (the  plaintiff)  had  a  very  sick  horse 
which  he  desired  said  Rhine  to  visit  and  treat;  and  the 
defendant,  by  its  said  agent  at  said  Montpelier,  then  and 
there  agreed  with  the  plaintiff  that,  for  the  sum  of  thirty- 
five  cents  to  be  paid  by  the  plaintiff,  the  defendant  would 
at  once  send  a  messenger  from  the  defendant's  office  7at 
Hartford  City  for  said  Rhine,  and  that  the  plaintiff  would 
have  the  privilege  of  communicating  with  said  Rhine  over 
the  defendant's  said  wire,  which  said  sum  the  plaintiff 
offered  to  pay,  and  did  pay,  the  defendant;  but  the  paint- 
iff  says  that  the  defendant  failed  and  neglected  to  at  once 
send  a  messenger  for  said  Rhine  as  agreed,  and  continued 
to  fail  and  neglect  to  send  for  him  for  the  space  of  five 
hours,  although  said  Rhine  and  his  said  place  of  business, 
were  well  known  to  the  defendant's  said  agent  at  Hartford 
City,  and  although  said  Rhine  was  during  all  of  the  said 
time  at  his  said  place  of  business.  The  plaintiff  further 
avers  that  his  said  horse  was  at  said  time  within  one  mile 
of  said  town  of  Montpelier;  and  that  said  Montpelier  and 
Hartford  City  were  each  on  the  line  of  railway  known  as 
the  Ft.   Wayne,   Cincinnati  &  Louisville    Raih-oad,   and 
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were  but  ten  (10)  miles  apart;  and  that  the  regular 
passeDg(>r  train  from  said  Hartford  City  to  said  Montpelier 
passed  through  said  town  of  Hartford  City  at  tea  o'clock 
on  said  morning,  and  arrived  at  said  Montpelier  Sfteeo 
minuttis  thereafter;  and  the  plaintiff  further  avers  that, 
if  the  defendant's  said  agent  at  Hartord  City  had  sentiu 
messenger  for  said  Rhine  as  agreed,  the  plaintiff  could 
and  would  have  communicated  with  him  in  time  to  ban 
enabled  said  Rhine  to  arrive  at  said  Montpelier  on  said 
morning  train;  and  that  said  Rhine  could  and  would  hsTe 
been  able  to  visit  and  treat  bis  said  horse  in  time  to  hare 
saved  its  life;  and  that,  if  said  Rhine  had  arrived  on  uid 
train,  he  could  and  would  have  saved  the  life  of  said  horse; 
but  that,  owing  to  the  failure  of  the  defendant  to  send  itt 
messenger  for  said  Rhine  as  agreed,  said  Rhine  did  DOI 
receive  word  that  the  plaintiff  desired  to  comraunical«wi)h 
him  until  twelve  o'clock  of  said  day;  and  that,  altbODgli 
said  Rhine  at  once  attempted  to  reach  said  horse  is  dm* 
to  treat  it,  ho  did  not  arrive  until  after  the  death  of  said 
horse.  Plaintiff  says  that  he  did  all  in  hia  power  » 
save  the  life  of  said  horse,  but  that,  owing  to  tb« 
absence  of  any  one  skilled  in  the  art  of  veterinaif 
surgery,  said  horse  died  before  the  arrival  of  sud 
surgeon.  Wherefore,  the  plaintiff  demands  judgment 
against  the  defendant  on  this  paragraph  of  complaint  for 
the  sum  of  |150,  and  in  all  for  |250,  and  for  all  other 
proper  relief." 

To  the  foregoing  paragraph  of  the  complaint,  th9 
appellant  filed  a  demurrer,  on  the  ground  of  thc^ 
insufficieucy  of  said  paragraph  to  constitute  a  cause  o^ 
action.  The  demurrer  was  overruled,  and  the  appellant 
excepted.  Appellant  filed  an  answer  in  two  paragraphs, 
the  first  of  which  was  the  general  denial.  The  second 
paragraph  of  the  answer  reads  as  follows: 

"For  further  and  second  paragraph  of  answer  to  each 
paragraph  of  plaintiff's  complaint  defendant  saya  that  it 
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admits  that  it  is  a  telephone  company,  and  had  on  said 
20th  day  of  April,  1893,  telephone  wires  extending  from 
Hartford  City,  in  said  county,  to  Montpelier,  and  had 
at  each  of  said  places  agents  with  duties  prescribed  by 
the  rules  and  regulations  of  said  company.  Defendant 
avers  that,  at  both  said  local  offices  at  Hartford  City  and 
at  Montpelier,  it  had  posted,  in  a  conspicuous  place 
therein,  a  special  notice  to  the  public,  printed  in  plain  and 
concise  language,  containing  certain  rules  and  regula- 
tions for  the  use  of  the  patrons  of  said  office  and  those 
desiring  to  transmit  messages  through  its  ^telephone,  and 
has  had  the  same  printed  and  posted  as  aforesaid  for  a 
long  time,  to  wit,  five  years,  a  copy  of  which  special 
notice  to  the  public  and  rules  and  regulations,  marked 
*  Exhibit  A,'  is  herewith  filed,  and  made  a  part  of  this 
paragraph  of  answer;  that  by  the  said  notice  to  the  public, 
which  was  printed  and  posted  in  said  offices  at  said  time  as 
aforeasid,  it  was  provided  that  the  patrons  of  defendant 
should  be  present  personally  at  the  time  the  comumnica- 
tion  is  had  by  the  parties  and  principals  desiring  to  use 
telephones;  that  the  defendant  did  not  undertake  to 
transmit  and  deliver  messages,  and  would  not  be  respon- 
sible for  such  business,  and  that  any  person  assisting  in 
the  conversation  would  do  so  as  the  agent  and  employe  of 
the  patron,  and  not  of  the  defendant;  that  said  printed 
notice  in  the  office  of  defendant  at  Montpelier,  Indiana, 
was  printed  on  a  card  in  large,  legible  tpye,  and  was 
posted  in  a  conspicuous  place,  where  the  same  could  be 
seen  by  the  public  and  by  plaintiff  herein,  and  the  same 
was  seen  and  read  by  the  plaintiff  herein;  that  defendant 
admits  that  plaintiff  called  at  its  office  in  the  town  of 
Montpelier  on  said  date,  but  it  alleges  that  plaintiff  left 
with  defendant's  agent  thereat,  a  verbal  message,  as  set 
forth  in  each  paragraph  of  complaint,  and  thereupon 
left  and  departed  from  said  town  of  Montpelier,  Indiana, 
with  instructions  to  defendant's  agent  thereat  to  deliver 
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the  said  meesage  through  defendant 
City,  iDdiana,  to  uaid  veterinary  surgi 
tiff  left  aaid  town  of  Montpelier,  and  i 
said  message  with  the  agent  of  deft 
that  the  said  agent  of  Montpelier,  In< 
agent  at  Hartford  City,  in  the  matte 
message  to  said  veterinary  surgeon 
regulations  of  said  defendant,  and 
knew,  became  and  was  thereby  coasti 
were  the  agents  of  plaintiff  herelo 
defendant,  and  'in  no  wise  defend 
matter.' 

"Defendant  avers  that  when  said 
received  the  said  message,  and  the  sa 
him,  he  received  the  same  from  the  a 
and  not  from  the  agent  of  this  def 
the  said  rules  and  regulations  of  this 
undertake  to  deliver  said  message,  or 
its  office;  that,  at  the  time  the  operab 
ford  City  undertook  and  agreed  to  del 
said  veterinary  surgeon,  he  did  sc 
employment  with  the  plaintiff  for  a 
cents,  and  solely  as  the  agent  of  the 
any  way  or  manner  as  agent  of  this  d 

"Defendant  avers  that  it  did  not  ui 
against  the  plaintiff,  nor  did  it  intern 
by  reason  of  the  failure  of  the  plaint: 
communicate  with  the  said  veterinar} 
and  as  required  by  its  reasonable 
regulations,  that  the  said  message  w 
(plaintiff's)  agent,  and  that  any  d< 
thereof  was  done  or  caused  to  be  done  I 
iff).     Wherefore  defendant  demands 

With  the  foregoing  pleading,  the  aj 
designated  as  "Exhibit  A,"  but,  as 


INDIANA,  1896.  C86 


Telephone  Co.  y.  Swoveland. 


in  haec  verba  in  the  next  paragraph  of  answer,  we  omit  it 
here. 

Aferwards    the  appellant  filed  a    third    paragraph  of 
answer,  which  is  as  follows : 

''Comes  now  the  defendant,  and  for  a  third  and  addi- 
tional paragraph  of  answer  to  the  plaintiff 's  complaint, 
and  to  each  paragraph  thereof,  and  says  that  it  admits 
that  on  the  20th  day  of  April,  1893,  and  for  a  long  time 
prior  thereto,  it  had  been,  and  still  is,  a  corporation  own* 
ing  and  operating  a  telephone  line,  with  wires  and  tele- 
phone instruments,  within  the  State  of  Indiana,  and  was 
engaged  in  the  general  telephone  business  in  furnishing 
telephone  connections  for  its  subscribers  and  the  public  for 
hire;  that  it  had  a  telephone  wire  extending  from  the 
town  of  Hartford  City  to  the  town  of  Montpelier,  in  said 
Blackford  county,  Indiana,  and  at  each  of  said  places  had 
an  agent  employed  for  the  purpose  of  attending  said  tele- 
phone instruments,  and  providing  for  telephone  connection 
and  facilities.  Defendant  says  that  the  sole  duty  of  its 
said  agent  was  to  attend  the  said  instruments,  and  collect 
the  fixed  charges  for  the  use  of  its  instruments  by  the 
public  and  its  patrons;  that,  as  such  corporation,  it  had 
adopted  certain  rules  for  the  management  and  conducting 
of  its  business,  which  rules  were  necessary  and  reasonable 
ones;  that  at  the  date  alleged  in  said  plaintiff 's  complaint, 
and  in  each  paragraph  thereof,  the  said  defendant  had 
posted  in  a  conspicuous  place  in  its  office  and  rooms  in  the 
said  town  of  Montpelier  and  the  said  town  of  Hartford 
City,  where  its  said  telephone  instruments  were  located, 
a  large  poster,  printed  in  large,  plain  type,  printed  upon 
a  cardboard,  its  rules  and  'Special  Notice  to  the  Public,' 
which  rules  and  notice  were  in  the  words  and  figures,  to 
wit: 

Form  48  A.  Central  Union  Telephone  Company.  Special  Notice  to  tht 
Public.  Frequent  applications  are  made  to  this  company's  enployes  for 
the  tfansmiasion  and  deHvery  of  verbal  messages  for  toH  line  patrons;  but 


[roLS 
Telephone  Co.  v.  Sworeland. 

while  the  coraponf  desires  to  alTord  everj  practicable  acoomin(yi«ti"»  H 
the  public,  the  Uie  of  its  litiM  is  »uthoriBed  only  for  patrons  perMttllT, 
the  pnocipals  to  a  communication  being  present  at  the  teteplianB.  Tbi 
comiwny  dues  not  undertakB  to  trsnnniit  and  deliver  iiiewAgee.  and  "01 
not  be  reBpiinnible  Tor  audi  buninesa.  Any  person  who  assists  etarntmr 
tions  doee  BO  as  the  agent  or  employe  ot  the  pntroD.  &Dd  not  ot  tbc  UI^ 
phone  company.  No  refund  will  be  allowed  unleaa  claimed  willua 
twenty-four  houra  aft^r  an  ungalisfaotory  service.  The  company^  adwr 
ti«ed  rate  for  toll  servioe  covers  in  each  case  but  one  coanectuiau4 
retention  of  the  line,  not  to  exceed  five  minutes.  An  additional  chir;* 
at  the  same  rate  will  be  inade  for  each  suoceasive  periol  of  five  miPOW 
or  fractional  part  thereof.    F.  Q.  Beach,  Oen'l  Supt.,  Chicago,  Oeocmtw 

1,  less. 

Defendant  further  says  that  its  said  agent  nt  the  town 
of  Moatpelier,  in  communicating  the  plaintiff's  message  to 
the  said  agent  at  Hartford  City,  waa  not  the  agent  of  thii 
defeudaut,  but  was  for  that  purpose  the  agent  of  plaiotitT; 
and  that  its  agent  at  Hartford  City,  in  receiving  said 
message,  did  ao  solely  as  the  agent  of  the  plainiilT,  aod 
was  not  in  that  matter  the  ageut  of  this  defendant. 

"Defendant  further  3ay&  that,  in  delivering  mesaagu 
received   over  its   wires  and  by  ita   telephone  instrument, 
tbo  same  is  taken  by  the  messenger  as  the  agent  of  tbe 
patron,  tlie  person  sending  the  same,  under  such  arrange- 
ment as  may  be  effected  between  such  persons,  and  not  *s 
the  agent  of  the  defendant;  that  the  said  agent  at  Hart- 
ford   City,   in   undertaking    or  agreeing    to   deliver    ths 
plaintiff's    message   to  said  veterinary    surgeon,   did  so 
under  a  contract  between  the  plaintiff  and  the  said  agent 
at  Hartford  City,  for  a  compensation  of  twenty-five  cents; 
that    the  defendant,    under    its    rules   and    regulations, 
received  no  part  or  parcel  of  the   fee  in  compensatioO 
paid     for     the    delivery    of    message    from    its    otEcest 
and  had  no  interest  whatever  therein,   but  that  said  fe9 
and  eonsideration  belongs  wholly  to  the  person  whom  th9 
patrons  or  plaintiff  may  employ  for  such  servicu. 

"Defendant  further  says  that  the  acts  of  negligence 
charged  in  the  plaintiff's  complaint,  and  in  each  paragraph 
thereof,  were  solely  the  negligence,  and  default,  if  there 
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was  any,  of  the  plaintiflf's  agent,  who,  in  the  performance 
of  said  service,  or  failure  to  perform  the  same,  or  in  his 
agreement  to  render  such  message  service,  was  acting 
solely  as  plaintiff's  agent. 

**Wherefore,  defendant  asks  judgment  for  its  costs." 

To  each  of  the  foregoing  answers  appellee  filed  a 
demurrer,  which  was  by  the  court  sustained,  and  proper 
exceptions  were  taken.  The  cause  was  twice  tried  by  a 
jury,  the  last  time  resulting  in  a  verdict  in  favor  of  the 
appellee,  upon  which  judgment  was  rendered  over  appel- 
lant's motion  for  a  new  trial. 

The  questions  presented  by  the  record  arise  on  the  rul- 
ing of  the  trial  court  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  complaint,  in  sustaining  the 
demurrer  to  the  second  and  third  paragraphs  of  the 
answer,  and  in  overruling  the  motion  for  a  new  trial. 

Appellant  has  assigned  many  reasons  for  a  new  trial, 
among  which  are  the  giving  of  certain  instructions,  the 
refusal  to  give  others  and  the  giving  of  still  others  as 
modified,  the  insufficiency  of  the  evidence  to  sustain  the 
verdict,  and  that  the  damages  assessed  are  excessive. 
Following  the  method  of  discussion  adopted  by  appellant's 
counsel,  we  shall  notice  the  several  alleged  erroneous 
rulings  together. 

The  first  contention  of  appellant's  counsel  is  that  ''it 
was  not  a  duty  of  the  appellant  company  to  furnish 
messenger  service  to  notify  the  person  with  whom  the 
appellee  desired  to  communicate  that  he  was  wanted  at 
the  telephone." 

Counsel  on  both  sides  agree  that  the  exact  question 
here  presented  has  never  been  decided  in  this  State,  and 
we  may  add  that,  so  far  as  we  are  informed,  it  has  never 
been  decided  by  any  court  of  last  resort.  The  question  is, 
therefore,  of  more  than  ordinary  importance. 

The  telephone  is  a  new  and  modern  invention,  and  the 
adjudicated  cases  concerning  it  are  comparatively  few.     In 
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many  rospecte  it  serves  tbe  same  purpuae  as  the  telegraph, 
and  yet  in  other  particulars  it  Berves  dififereat  purpose*. 
Tfllegraph  coropanieB  are  sometimes  regarded  bj  the  law 
as  common  carriers  for  the  purpose  of  transmitting  sdiI 
Aslivering  messages  from  one  point  to  another.  Likt 
common  carriers  of  freight  and  passengers,  telegraph  com. 
panies  have  certain  public  duties  to  perform  towards  tboN 
with  whom  they  transact  business.  The  law  defines  lhos< 
dotioB,  and  demands  their  performance,  regardless  of 
the  contract  that  may  be  entered  into  between  them  and 
their  patrons.  Thus,  while  a  common  carrier  ma^  cos- 
tract  for  exemption  from  liability  for  certain  acts,  it  never 
can  relieve  itself  from  such  liability  by  contract  on  acconal 
«f  its  own  negligence.  This  rule  applies  with  equal  forcfi 
to  telegraph  and  telephone  companies. 

The  telegraph  is  an  in stru mentality  of  such  a  public 
character  as  to  justify  in  its  behalf  the  exercise  of  tfaa 
right  of  eminent  domain;  and  the  same  is  true  of  the  tti^ 
phone  where  it  is  not  wholly  a  private  affair,  the  an  oS 
wliich  ie  denied  to  the  public.  State,  Trent,  ami  -Vrt/" 
Bruna.  Tump.  Co.  t.  American,  &c  New»  Co.,  43  N. 
J.  Law,  381.  Both  telegraph  and  telephone  companias 
are  engaged  in  business  connected  with  the  public  inteieil, 
and  hence  tbe  State  is  authorised  in  a  large  measure  to 
dictate  the  manner  and  terms  of  transacting  such  business. 
While  it  may  be  true  that  telegraph  and  telephone  com- 
panies do  not  occupy  the  exact  legal  status  of  common 
carriers  of  passengers  and  freight,  yet  they  bear  a  stroDg 
analogy  to  these.  Thus,  tbe  rule  which  appliei  to 
common  carriers  that,  although  they  may  not  be  ineanr, 
yot  they  are  bound  to  serve  tbe  public  with  impartiality 
and  diligence  in  tbe  discharge  of  their  duties,  appli^ 
equally  to  telegraph  and  telephone  companies.  All  such 
companies  are  quasi  public  servants,  and  the  law  makes  it 
their  duty  to  serve  the  public  impartially  and  in  good  faith. 

As  we  have  seen,  the  object  and  purposa  for  which  tele- 
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graph  companies  exist  is  the  transmission  of  messages 
from  one  person  to  another  by  means  of  certain  electric 
wires  and  instruments.  Incidental  to  their  service  is  the 
delivery  within  reasonable  limits  of  the  messages  which 
they  undertake  to  transmit.  Telephone  companies  exist 
not  so  much  for  the  purpose  of  conveying  messages  as  to 
afford  their  patrons  who  may  desire  to  do  so  the  oppor- 
tunity of  carrying  on  conversation  with  each  other.  This 
is  done  also  by  means  of  electric  wires  and  instruments, 
but  these,  unlike  the  telegraph  wires  and  instruments, 
afford  the  communication  by  means  of  transmitting  sound 
beyond  the  limits  of  ordinary  audibility. 

The  telephone,  although  of  comparatively  recent  intro- 
duction into  the  business  and  commercial  world,  has 
become  almost  indispensable  as  a  vehicle  of  public  intelli- 
gence, and  those  who  operate  it  are  subject  to  all  the  legal 
duties  and  obligations  devolving  upon  other  qitasi  public 
servants,  whether  such  duties  and  obligations  arise  from 
the  common  law  or  are  created  by  the  statutes  of  the  State 
or  both.  In  our  own  State  the  statute  makes  it  the  duty 
of  every  telephone  company  within  its  local  limit  to  supply 
applicants  with  telephone  connections  and  facilities  with- 
out discrimination  or  partiality,  provided  such  applicants 
comply  with  the  reasonable  regulations  of  the  company. 
Section  5529,  R.  S.  1894. 

That  such  companies  have  the  right  to  make  reasonable 
regulations  for  the  purpose  of  carrying  on  their  business 
is  thus  expressly  recognzied  by  the  statute,  but  they  have 
the  right  to  do  so  independently  of  statutes.  Such  rules 
and  regulations  as  they  might  adopt,  however,  must  be 
reasonable,  and  cannot  have  the  effect  of  relieving  the 
company  of  the  duties  and  obligations  which  it  owes  its 
patrons  by  means  of  its  public  character.  25  Am.  &  Eng. 
Enc.  Law,  775  et  seq,;  Central  Union  Teleph.  Co.  v.  State, 
118  Ind.  194.     As  was  said  by  McBride,  J.,  in   City  of 

VOL.   VI— 44. 
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RashvilU  v.  Rmhville  Natural  Gas  Co.,  132  Ind.  575  (13  L 
a.  A.  321),  at  page  584:  "It  is  too  wsll  setlled  to  b» 
longer  the  subject  of  coatroversy  that,  where  the  ownwrf 
property  devotes  it  to  a  use  in  which  the  public  bsTta 
intijrest,  he  must,  to  the  extent  of  the  interest  thia. 
Required  by  the  public,  submit  to  the  cootrot  of  such 
orty  by  the  public  for  the  common  good." 

That  teleplione  conipanios  are  regarded  as  rjuan  pubfia 
saivants  in  their  relation  to  the  State  is  thus  tcn^, 
dftclared  by  Niblack,  J.,  in  UockeU  v.  Stat^  106 Ini 
250,  257. 

"The  telephone  is  one  of  the  remarkable  productioMol 
the  present  century,  and,  although  its  discovery  is  of  re«Dl 
date,  it  has  been  in  use  long  enough  to  have  attained  weU 
defined  relations  to  the  general  public.     It  has  becomeif 
much  a  matter  of  public   convenience  and  of  public  neow 
sity  as  were  the  stage  coach  and  sailing  vessel  a  hundred 
years  ago,  or  as  the  steamboat,  the  railroad  and  the  telM 
grnph  have  become  in  later  years.     It  has  already  beconrt^ 
an  important  instrument  of  comui«rce.     No  other  knava 
device    can  supply  the    extraordinary  facilities  which  it 
affords.     It  may,  therefore,  be  regarded,  when  relatively 
considered,  as  an  indispensable  iostrument  of  commerce. 
The    relations  which  it  has  assumed  towards  the  public 
make  it  a  common  carrier  of  news,  a  common  carrier  in 
the  sense  in  which  the  telegraph  is  a  common  carrier,  ao^ 
impose  upon  it  certain  well  defined  obligatiuos  of  a  public 
character.     All  the  instruments  and  appliances  used  b/ 
the  telephone  company  in  the  prosecution  of  its  business 
are  consequently,  in  legal  contemplation,   devoted  to  ^ 
public  use." 

It  is  one  of  the  appellant's  regulations  that  it  will  not 

undertake  to  deliver  messages,  and  that  any  person  who* 

assists  in  conversation  does  so  as  the  agent  and  employe  of 

the  patron,  and  not  of  the  company. 

Assuming  that  the  appellant  had  a  right  to   make  and 
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enforce  such  a  regulation,  and  that  the  same  is  reasonable, 
and  not  against  public  policy,  we  do  not  think  the  com- 
plaint proceeds  upon  the  theory  that  the  appellant  failed 
to  deliver  a  message,  but  on  the  theory  that  appellant 
failed  to  notify  Dr.  Ehine,  at  Hartford  City,  that  his 
presence  was  desired  at  the  telephone. 

There  are  two  kinds  of  telephone  service  which  the 
appellant  has  undertaken  to  perform  for  the  public.  One 
is  accomplished  by  means  of  instruments  placed  in  the 
residences  *or  places  of  business  of  the  patrons  for  their 
private  and  personal  enjoyment  and  benefit,  and  it  needs 
no  agent  or  messenger  to  carry  such  service  into  execution 
except  the  operator  of  the  central  office.  These  instru- 
ments are  furnished  by  the  company  in  consideration  of  a 
fixed  periodical  rental,  paid  by  the  patron.  The  other  is 
what  is  denominated  toll  service,  and  is  rendered  by  plac- 
ing at  the  disposal  of  the  patron  at  the  transmitting 
station,  and  the  one  at  the  receiving  station,  instruments 
connected  by  electric  wires,  by  means  of  which  the  two 
are  enabled  to  carry  on  a  conversation.  To  render  the 
latter  service  effective,  it  is  necessary,  of  course,  that  there 
should  be  some  one  at  the  receiving  station  ready  to  notify 
the  person  with  whom  it  is  desired  by  the  patron  at  the 
transmitting  station  to  converse,  unless  such  person 
should  himself  be  in  possession  of  a  telephone  instrument 
at  his  residence  or  place  of  business  which  is  connected 
with  the  main  line.  The  person  who  is  usually  sent  to 
look  up  the  party  wanted  at  the  instrument  is  called  a 
messenger,  and  is  generally,  if  not  universally,  supplied 
by  the  telephone  company;  for,  if  the  patron  who  desires 
to  be  placed  in  communication  with  the  party  at  the 
receiving  station  were  himself  required  to  send  out  and 
have  such  party  brought  to  the  station  and  to  the  instru- 
ment, the  service  would  be  practically  worthless  to  him. 
Hence,  we  take  it  that  it  was  a  part  of  the  duty  of  the 
appellant,  if  Dr.  Ehine  resided  within  a  reasonable  distance 
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from  the  station  at  Hartford  City,  to  send  a  messenger  tt 
him,  and  inform  him  that  be  was  wanted  at  the  telephooe. 
We  are,  theroEore,  of  opinion  that  the  person  to  whom  I 
was  intrusted  the  duty  of  notifying  Dr.  Rhine  thai  there 
was  a  call  for  him  at  the  telephone  was  the  agent  of  the 
appellant,  and  not  of  the  appellee,  and  that,  within  reason- 
able limits,  the  appellant  is  responsible  for  his  acts  aod 
omiisiona,  the  same  as  a  telegraph  company  would  be  for 
the  conduct  of  its  messenger  to  whom  it  had  intrusted  ths  ) 
delivery  of  a  telegram.  If,  therefore,  the  appellant  had 
undertaken,  by  its  rules  and  regulations,  to  exempt  itstlf 
from  liability  for  the  conduct  of  such  messenger,  b; 
providing  that  the  latter  should  be  regarded  as  the  agent 
of  the  patron  desired  to  be  placed  in  communication  with 
the  patron  at  the  receiving  station,  such  a  rule  or  regola- 
tion  would  be  in  violation  of  the  duty  the  appellant  owes 
to  the  public,  aiMl  would  be  void.  But  we  do  not  interpret  I 
the  Tule  promulgated  by  the  company,  and  relied  opon  I 
here,  as  an  attempt  to  i?sc:ipR  lial^illty  for  messenger  »r- 
vice  in  proper  cases,  but  as  a  provision  that  it  will  not 
undertake  to  transmit  and  deliver  verbal  messages  bejood 
its  telephone  stations,  which  is  quite  a  difTerent  matter. 
The  pravamen  of  the  complaint  here,  however,  is  not  the 
failure  to  deliver  a  verbal  message,  but  the  failure  to  bring 
Dr.  Rhine  to  the  telephone  office,  so  as  to  enable  the 
appellee  at  Montpelier  to  be  placed  in  telephone  com- 
munication with  him  at  Hartford  City.  We  grant  tbst, 
if  the  appellant  had  adopted  a  rule  that  it  would  not 
undertake  to  call  persons  to  the  telephone  whose  place  o( 
business  or  residence  was  so  remote  from  the  station  M 
(o  render  it  unreasonable  that  it  should  be  required  to 
find  them,  such  a  rule  would  be  reasonable,  and  could 
be  enforced.  Possibly,  appellant,  even  without  such  a 
rul«,  could  not  be  required  to  send  out  for  a  perooa  who 
i*  *•  be  found  at  too  great  a  distance  from  the  station. 
But  appellant  does  not  deny  its  liability  upon  any  such 
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ground.  Indeed,  it  is  not  contended  that  Dr.  Rhine 
was  not  within  a  very  short  distance  of  the  telephone 
station  when  he  was  called  for  by  the  appellee,  and 
the  only  ground  upon  which  the  appellant  seeks  to  avoid 
liability  is  that  it  is  not  responsible  for  the  negligence 
of  the  messenger  in  calling  Rhine.  We  do  not  think 
the  appellant's  position  tenable,  and  must  hold  that  it 
was  a  part  of  its  public  duty,  under  the  facts  of  this 
case,  to  place  the  parties  in  communication  with  each 
other  within  a  reasonable  time  after  its  agents  were 
informed  of  the  nature  of  the  service  desired,  and  had 
undertaken  for  a  stipulated  consideration  to  furnish  such 
service.     The  complaint  is  sufficient. 

Moreover,  it  cannot  be  denied  that  in  the  present  case 
the  contract  itself  provided  that  the  appellant  should  send 
a  messenger  for  Rhine,  and  bring  him  to  the  telephone;  at 
least,  this  is  what  the  complaint  alleges,  and  there  is 
evidence  tending  to  prove  such  allegation.  If,  then,  the 
appellant  undertook  to  perform  such  messenger  service  by 
the  term  of  its  contract,  and  failed  to  do  so,  it  would  be 
liable  for  a  violation  of  the  contract,  whether  its  duty  to 
the  public  required  it  to  render  such  service  or  not. 

What  we  have  said  disposes  also  of  the  second  point  made 
by  the  appellant's  counsel  against  the  appellee's  right  of 
recovery,  viz.,  that  appellant  has  the  right  to  adopt  and 
promulgate  reasonable  rules  and  regulations  for  the 
management  of  its  business. 


NOTS. —  In  the  omitted  portion  of  the  above  opinion,  the  coitrt  deals 
with  the  defendant's  ccMitention  that  even  if  it  was  the  duty  of  appellant 
to  send  a  messenger  for  the  veterinary  surgeon,  and  if  it  was  guilty  of 
negligence  in  the  performance  of  this  duty,  the  evidezMse  does  not  show 
that  such  negligence  was  the  proximate  cause  of  the  death  of  the  horse; 
that  the  damages  were  too  remote,  speculative  and  conjectural;  and  that, 
therefore,  the  appellant  was  in  no  event  entitled  to  recover. 

K  appeared  that  the  horse  died  shortly  before  the  arrival  of  the  surgeon, 
who  came  by  a  later  train  than  he  might  have  done  if  he  had  been 
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promptly  notified  to  attend  the  telephone.  The  trial  judge  instructed  the 
jury  that  in  case  they  should  find  for  the  plaintiff,  the  value  of  the  horse 
would  be  the  measure  of  his  damages. 

The  appellate  court  decided  that  there  was  no  evidence  'from  whidi 
the  jury  could  legitimately  infer  that  the  defendant's  negligence  was  the 
proximate  cause  of  the  death  of  the  horse,  and  therefore  reversed  the 
judgment. 

In  this  part  of  the  opinion  the  following  cases  rei>orted  in  this  series  are 
cited:  Cliapman  v.  W.  U,  Tel.  Co,,  voL  8,  p.  670;  W.  U.  Tel.  Co.  v.  Orafl, 
vol.  2,  p.  575. 

The  following  appear  after  the  prevailing  opinion:  ''Ross,  J.,  conouiBin 
the  result  reached,  but  not  in  all  of  the  reasoning  of  Rbinhard,  J. 

"Gavin,  C.  J.:  I  very  much  doubt  whether  any  duty  rests  upon  tele- 
phone companies  to  send  messengers  for  parties  who  are  desired  at  the 
telephone,  unless  there  be  a  contract  to  so  do,  or  the  company  holds  itself 
out  to  the  world  as  ready  to  render  this  service." 

Bee  note  to  next  case* 


Cbntbal    Union    Telephone    Company    v.    August  A. 

Fehring. 

Indiana  Supreme  Courts  November  6, 1896, 
Discrimination  between  telephone  patrons. 

A  statute  which  prescribes  the  duties  of  both  telegraph  companies  and 
telephone  companies  as  common  carriers,  is  not  unconstitutional  aa 
embracing  more  than  one  subject. 

Statute  prohibiting  discrimination  by  telephone  companies,  held  to  apply 
to  discrimination  not  only  between  applicants  for  telephone  but  also 
between  patrons  having  instruments,  so  that  a  company  refusing  to  con- 
nect two  subscribers  became  liable  for  the  statutory  penalty. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  tyx>e:  Central 
Union  TelepK  Co,  v.  Bradbury,  vol.  2,  p.  14;  Central  Union  Teleph.  Co. 
V.  Statey  ex  rel,  Falley.,  vol.  2,  p.  27. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Bartholomew  county. 
Hacker  &  Remy,  for  appellant. 

Cooper  &  Cooper,  for  appellee. 
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Monks,  C.  J. :  This  action  was  brought  by  appellee 
against  appellant  to  recover  the  statutory  penalty  under 
sections  5529,  Rev.  St.  1894  (section  2,  p.  151,  Acts  1885), 
for  failure  and  refusal  on  the  part  of  appellant  to  supply 
appellee  with  *' telephone  connection  and  facilities  without 
discrimination  or  partiality.''  The  complaint  was  in  two 
paragraphs,  which  were  substantially  the  same  except  the 
offense  was  alleged  on  different  days.  Appellant's 
separate  demurrer  for  want  of  facts  to  each  paragraph  of 
complaint  was  overruled.  An  answer  in  three  paragraphs 
was  filed,  to  which  a  reply  of  general  denial  was  filed. 
The  cause  was  tried  by  jury,  and  a  general  verdict 
rendered  in  favor  of  appellee,  and  his  damages  assessed  at 
$100;  and,  over  a  motion  for  a  venire  de  novo  and  a 
motion  for  a  new  trial,  judgment  was  rendered  in  favor  of 
appellee. 

The  first  objection  urged  to  the  complaint  is  that  the 
act  upon  which  the  cause  of  action  is  based  embraces  more 
than  one  subject — telegraph  companies  and  telephone 
companies — and  is,  therefore,  unconstitutional,  under  the 
provisions  of  section  19  of  article  4  of  the  Constitution. 
Rev.  St.  1881,  sec.  115  (Rev.  St.  1894,  sec.  115).  The  act 
in  question  is  entitled  ''An  act  to  prescribe  certain  duties 
of  telegraph  and  telephone  companies,  providing  penalties 
therefor,  and  providing  an  emergency."  Acts  1885,  p. 
151,  860.2  (Rev.  St.  1894,  sec.  5529).  This  court  has  held 
that  a  telephone  company  doing  a  general  telephone  busi- 
ness is  a  common  carrier  of  news  in  the  sense  a  telegraph 
company  is  a  common  carrier;  and  that  section  2,  p.  151, 
Acts  1885  (section  5529,  Rev.  St.  1894),  prescribes  the 
duties  of  telegraph  and  telephone  companies  as  such 
common  carriers.  Central  Union  Telephone  Co.  t. 
Bradbury f  1U6  Ind.  1,  and  cases  cited ;  Central  Union 
Telephone  Co.  t.  State,  ex  rel.  FaUey,  118  Ind.  194, 
206.  The  subject  of  the  act  is  neither  telegraph  nor  tele- 
phone  companies,   but  is  prescribing  the  duties  of  such 
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companies  as  common  carriers.  It 
the  title  the  common  carriers  covert 
the  act.  This  act,  therefore,  emb 
that  of  regulating  a  certain  class  o 
matters  properly  connected  therew 
for  the  reason  urged. 

It  is  next  insisted  that  the  com 
cause  of  action,  within  the  meaain 
161,  Acts  1885  (section  5529,  Kev.  I 
tiona  show,  among  other  things, 
time  stated  owned  and  operated  a  g 
phone  lines  in  the  city  of  Columbi 
had  one  of  the  appellant's  telepho 
and,  desiring  to  converse  with  anotfa 
called  upon  the  exchange,  and  askei 
said  other  patron,  which  connect 
appellant.  Appellant  urges  that  ti 
appellee  predicates  this  action  app 
between  applicants  for  telephones, 
between  patrons  of  a  telephone  comj 
appellant's  contention  is  that  the 
companies  to  furnish  an  instrumen 
its  exchange,  when  applied  for,  w 
but  when  this  is  done,  the  duty  of 
person  under  the  act  ceases,  and  tt 
recovered  under  said  act  or  a  refus 
nection  and  facilities  by  which  he  a 
We  think  it  clear  that,  under  the  pr 
in  controversy,  telephone  companies 
to  furnish  an  applicant  the  instruiQ< 
nect  the  same  with  its  exchange,  but 
supply  all  the  connections  and  faci] 
use  of  such  instrument.  The  sectioi 
telephone  company  .  ,  ,  shall,  ■ 
of  aaid  telephone  company's  business 
for  telephone  connections  and  facilit 
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tiona  and  facilities,  without  discrimination  or  partiality. 
.  .  ."  •  Merely  furnishing  an  applicant  with  an  instni- 
inent,  and  connecting  the  same  with  the  exchange,  is  not 
a  compliance  with  this  statute.  This  alone  would  not 
enable  such  person  to  use  the  telephone  instrument. 
After  the  telephone  instrument  was  furnished  appellee, 
and  connected  with  the  exchange,  it  was  the  duty  of 
appellant  each  time,  when  requested  by  appellee,  to  make 
Mich  connection  as  would  enable  him  to  converse  with  the 
person  named,  without  discrimination  or  partiality;  and, 
for  a  refusal  so  to  do,  appellant  became  liable  to  appellee, 
as  provided  in  said  act.  The  court  did  not  err,  therefore, 
in  overruling  the  demurrer  to  each  paragraph  of  the  com- 
plaint. 


NoTB. —  The  prohibition  against  discrimination  by  telephone  companies 
incident  to  their  position  as  common  carriers  of  intelligence,  which  was 
uiider  consideraik>n  in  the  two  preceding  cases,  was  also  discussed  in  sev- 
eral earlier  cases  in  this  series,  which  may  be  referred  to  in  the  several 
indexes,  under  title,  *'  Diacrimination," 


United  States  v.  Union  Pacific  Railway  Company  and 
Western  Union  Telegraph  Company. 

United  States  Supreme  Court,  November  18, 1895. 

(160  U.  S.  1.) 

TuaaBAPfl  ON  RAILROAD  RIGHT  OF  WAY  ~  POST-ROADS  ACT  —  DlBORIKIN- 

ATioN  —  Statutes  oonstrubd. 

The  intention  of  Congress  in  enacting  the  statutes  of  July  1,  1862  (c.  120, 
12  Stat.  489),  and  July  2,  1864  (c.  216,  13  Stat.  356).  was  to  provide  for 
the  maintenance  of  both  a  railroad  and  a  telegraph  line  from  the 
Missouri  rirer  to  the  Pacific  ocean,  and  governmental  aid  was  es tended 
by  said  statutes  in  order  to  accomplish  both  those  results;  and  the 
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statutes  could  not  be  satisfied  bj  the  oonstmotion  and  mainteoaiiM  sfft 
T&ilroad  alone. 

Under  the  provisions  contained  in  section  IB  of  the  &ct  o(  1863,  ukd  Motiw 
4  of  the  act  of  1SS4,  which  made  the  transfer,  under  arT&ngnoaA 
of  the  lines  of  certain  telegraph  companies  to  the  road  v&y  of  the  tA 
roads  named  ia  the  statutes  a  fulfilment  on  the  part  of  svd  railmd 
companies  of  the  requiremeate  of  the  statutes  in  tegard  to  the  oonstrv- 
tion  of  telegraph  lines,  snoh  arrangement  and  transfer  cooM  b»nH 
other  efieut  thnn  to  relieve  the  railroad  company  from  anj  present  dnif 
itself  to  oonstruct  a  telegraph  line  to  be  used  under  the  franchisee  grart^ 
and  for  the  purposes  indicated  bj  Congress.  It  did  not  affect  tbt 
authority  of  Congress,  under  ite  power,  expreaslr  reserved,  to  add  toer 
amend  the  act,  to  require  the  railroad  oompany  itself  to  nuHnltta 
or  operate  in  the  future  a  telegraph  Hue  hf  its  ofBcers  and  emplo;!! 
alone,  subject  to  the  limitation  that  rights  actuaU?'  rested  or  trwiA^ 
tions  fully  consumcnated  could  not  be  disturbed. 

The  agreement  made  October  1, 1866,  between  the  Union  Pacific  EaUinj 
Company,  Eastern  Division,  and  the  Western  Union  Telegraph  Compuy, 
having  for  its  erident  object  the  giant  to  said  telegraph  company  of  tb> 
exclusive  ri(;ht  to  control  the  roadway  of  the  railroad  cnmpanj-  for  Id*- 
graphic  purposes,  to  the  exclusion  of  all  other  telegraph  companies,  hdd 
Toid.  if  not  at  oommon  law  as  against  public  polii;y,  then  certainlyH 
being  In  derogation  of  the  post-roads  act  of  Congress  ot  1868.  1 

Certain  agreements  mode  in  1869,  IBTO  aad  1881  between  the  Union  FMJSt  * 
Railway  Company  ami  the  Western  Union  Tdegraph  Company  ani  iM 
predecessor  in  interest,  the  Atlantic  &  Pacific  Telegraph  Company,  beM 
invalid,  both  as  granting  exclusive  privileges  which  are  forbidden  ^^^ 
poat-roflds  act  of  Congress,  and  also  as  attempting  to  traniler  the  tel^ 
graphic  franchise  granted  to  the  railway  company  by  Congren,  which  it 
had  no  power  to  do. 

Cms  of  thjsseries  cited  in  opinion,  appearing  in  bold  £ac«d  type:  Pam^ 
TO.  Co.  V.  W.  U.  Ta.  Co.,  vol.  1,  p.  850. 

Appeal  from  decree  of  Circuit  Court  of  Appeals  for  th* 
Eighth  Circuit,  reveraiog  a  decree  of  the  Circuit  Court  lor 
the  Diatrict  of  Nebraska.     Facta  atated  in  opiDioo. 

SolieiioT- General  Maxwell,  for  appellant. 

Rush  Taggart  for  the  Weatern  Union  Telegraph  Company, 
appellee. 

John  E.  Dillon,  for  the  Union  Pacific  Railway  Company, 
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appellee.     John  W.  ThursUm  and  Jeremiah  M.  Wilson  wona 
on  his  brief. 

Justice  Harlan  delivered  the  opinion  of  the  court: 

This  suit  was  brought  by  the  United  States  against  the 
Union  Pacific  Railway  Company  and  the  Western  Union 
Telegraph  Company  under  the  authority  of  the  act  of 
Congress  of  August  7,  1888,  c.  772.  25  Stat.  882,  supple- 
mentary to  the  act  commonly  known  as  the  Pacific  Rail- 
road  act  of  July  1,  1862,  c.  120,  12  Stat.  489,  and  to  ths 
act  of  July  2,  1864,  o.  216,  13  Stat.  356,  and  other  acts 
amendatory  of  the  act  of  1862. 

By  the  first  section  of  the  above  act  of  1888,  it  is  pro* 
yided  that  all  railroad  and  telegraph  companies  to  which 
the  United  States  has  granted  any  subsidy  in  lands  or 
bonds  or  loan  of  credit  for  the  construction  of  either  rail- 
road or  telegraph  lines,  and  which  by  the  acts  incorporat- 
ing them,  or  by  any  amendatory  or  supplementary  act, 
were  required  to  construct,  maintain  or  operate  telegraph 
lines,  and  all  companies  engaged  in  operating  such  rail- 
road or  telegraph  lines  ''shall  forthwith  and  henceforward, 
by  and  through  their  own  respective  corporate  officers  and 
employes,  maintain  and  operate,  for  railroad,  govern- 
mental, commercial  and  all  other  purposes,  telegraph 
lines,  and  exercise  by  themselves  alone  all  the  telegraph 
franchises  conferred  upon  them  and  obligations  assumed 
by  them  under  the  acts  making  the  grants  as  aforesaid." 

The  second  section  declares  that  any  telegraph  company, 
having  accepted  the  provisions  of  Title  LXV,  Telegraphs, 
of  the  Revised  Statutes,  which  should  extend  its  line  to 
any  station  or  office  of  a  telegraph  line  belonging  to  any 
one  of  the  railroad  or  telegraph  companies  referred  to  in 
the  first  section,  shall  have  the  right  and  shall  be  allowed 
''to  connect  with  the  telegraph  line  of  said  railroad  or 
telegraph  company  to  which  it  is  extended  at  the  place 
where  their  lines  may  meet,  for  the  prompt  and  convenient 
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iDterchaDge  of  telegraph  buaiDeas  bel 
and  auch  railroad  and  telegraph  con 
the  first  section  of  tbia  act,  shall  so  o; 
telegraph  lines  as  to  afford  equal  fs 
discrimination  in  favor  of  or  against 
or  corporation  whatever,  and  shall 
exchange  business  with  coaaectini 
equal  terms,  and  affording  equal  fi 
discrimiaation  for  or  against  any  oi 
lines;  and  such  exchange  of  busine 
just  and  equitable." 

If  any  railroad  or  telegraph  comp 
first  section,  or  any  company  opera 
telegraph  line,  refuses  or  fails,  in 
maintain  and  operate  a  telegraph  li 
act  of  1888  and  the  acts  to  which  it  if 
the  use  of  the  government  or  the  pi 
and  other  purposes,  without  discrimi 
fails  to  make  or  continue  such  arran] 
change  of  business  with  any  conue 
pany,  then,  by  the  third  section,  appl 
be  made  to  the  Interstate  Commerce 
duty  it  shall  be  to  ascertain  the  fact 
arrangement  as  will  be  proper  in  the 

The  fourth  section  is  in  these  wordi 
and  preserve  to  tlie  United  States  th 
fit  of  its  liens  upon  all  the  telegraph 
constructed  by  and  lawfully  belongin 
telegraph  companies  referred  to  in  tl 
act,  and  to  have  the  same  possessed, 
conformity  with  the  provisions  of 
several  acts  to  which  this  act  is 
hereby  made  the  duty  of  the  Att( 
United  States,  by  proper  proceeding 
lawful  interference  with  the  riglita 
United  Stales  under  this  act,  and  i 
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before  meDtioned,  and  under  all  acts  of  Congress  relating 
to  such  railroads  and  telegraph  lines,  and  to  have  legally 
ascertained  and  finally  adjudicated  all  alleged  rights  of  all 
persons  and  corporations  whatever  claiming  in  any  manner 
any  control  or  interest  of  any  kind  in  any  telegraph  lines 
or  property,  or  exclusive  rights  of  way  upon  the  lands  of 
said  railroad  companies,  or  any  of  them,  and  to  have  all 
contracts  and  provisions  of  contracts  set  aside  and  annulled 
which  have  been  unlawfully  and  beyond  their  powers 
entered  into  by  said  railroad  or  telegraph  companies,  or 
any  of  them,  with  any  other  person,  company  or  corpora- 
tion/' 

The  fifth  section  subjects  to  fine  and  imprisonment  any 
officer  or  agent  of  a  company  operating  its  railroads  and 
telegraph  lines  who  refuses  or  fails,  in  such  operation  and 
use,  to  afford  and  secure  equal  facilities  to  the  government 
and  the  public,  or  to  secure  to  each  of  said  connecting 
telegraph  lines  equal  advantages  and  facilities  in  the  inter- 
change of  business,  as  provided  for,  without  any  dis- 
crimination whatever  for  or  adverse  to  the  telegraph  line 
of  any  or  either  of  said  connecting  companies,  or  refuses 
to  abide  by  or  perform  and  carry  out  within  a  reasonable 
time  the  order  or  orders  of  the  Interstate  Commere  Com- 
mission. The  party  aggrieved  may  also  sue  the  company, 
whose  oflBcer  or  agent  violates  the  provisions  of  the  act, 
for  any  damages  thereby  sustained. 

The  sixth  section  makes  it  the  duty  of  all  railroads  and 
telegraph  companies  to  report  to  the  Interstate  Commerce 
Commission  in  relation  to  certain  matters,  and  to  file  with 
that  body  copies  of  all  contracts  and  agreements  of  every 
description  between  it  and  every  other  person  or  corpora- 
tion in  reference  to  the  ownership,  possession,  mainten- 
ance, control,  use  or  operation  of  any  telegraph  lines  or 
property  over  or  upon  its  rights  of  way. 

The  defendant,  The  Union  Pacific  Railway  Company,  is 
a    corporation  formed  by  the    consolidation    (under  the 
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authority  of  the  above  acta  of  Congreaa  of  July  1,  1862,  b. 
120,  12  Stat.  489,  and  July  2,  1864,  13  Slat.  c.  21G.  356)ol 
tha  followiag  companies:  The  Union  PaciHc  Railroad 
Company,  incorporated  by  the  act  of  July  1,  1862,  tha 
Kansas  Pacific  Railway  Company,  formerly  known  as  tha 
Union  Pacific  Railway  Company,  Eastern  Diviaion.  whicli 
latter  company  succeeded  to  the  rights  and  powers  of  the 
Leavenworth,  Pawnee  and  Western  Railroad  Company,  a 
Kansas  corporation  that  accepted  the  aid  provided  hyllii 
act  of  July  1,  1862,  and  the  Denver  Pacific  Railway  md 
Telegraph  Company,  a  corporation  of  Colorado. 

The  present  suit  proceeds  on  the  ground  that  the  Unioa 
Pacific  Railway  Company  is  conducting  its  business  under 
certain  contracts  and  agreements  with  the  Western  Union 
Telegraph  Company  that  are  not  only  repugnant  to  the 
provisions  of  the  above  act  of  1888,  but  are  inconsistent 
with  the  righta  of  the  United  States,  and  in  violation  of 
the  obligations  imposed  upon  the  railway  company  by  ' 
other  acts  of  Congress.  The  relief  asked  was  a  decree 
annulling  those  contracts  and  agreements  and  compelling 
the  railway  company  to  maintain  and  operate  telegraph 
lines  on  its  rondways,  as  required  by  the  act  of  1888. 

By  the  fi  nal  decree  of  the  Circuit  Court  it  was  adjudged, 
among  other  things,  that  the  following  agreement!)  be 
annulled  and  held  for  naught: 

An  agreement  of  October  1,  1866,  between  the  Union 
Pacific  Railway  Company,  Eastern  Division,  and  the 
Western  Union  Telegraph  Company; 

Two  agreements,  one  of  Sepember  1,  1869,  and  one  of 
December  14,  1871,  between  the  Union  Pacific  Railroad 
Company  and  the  Atlantic  and  Pacific  Telegraph  Com- 
pany, the  rights  of  the  latter  company  having  been 
acquired,  as  is  claimed,  by  the  Western  Union  Telegraph 
Company;  and, 

An  agreement    of  July  1,   1881,   between  (be    Union 
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Pacific  Railway  Company  and  the  Western  Union  Tele- 
graph Company.     50  Fed.  Rep.  28. 

It  will  be  well,  at  this  point,  to  refer  to  the  principal 
parts  of  the  several  agreements  that  were  set  aside  and 
annulled  by  the  final  decree  of  the  Circuit  Court. 

By  the  agreement  of  October  1, 1866,  between  the  Union 
Pacific  Railway  Company,  Eastern  Division,  and  the 
Western  Union  Telegraph  Company,  the  railway  company 
agreed  to  pay  to  the  telegraph  company  the  cost  of  the 
telegraph  poles  that  had  been  erected  by  the  latter  com- 
pany along  the  railroad  between  Wyandotte  and  Fort 
Riley,  except  for  such  as  have  been  already  furnished  and 
erected  by  said  railway  company,  and  also  the  cost  of  the 
wire  and  insulators  for  a  telegraph  line  with  one  wire, 
between  those  points,  except  for  such  distance  as  the  rail- 
road company  had  already  provided  wires  and  insulators; 
to  furnish  and  distribute  along  their  road  west  of  Fort 
Riley,  as  fast  as  the  same  was  completed,  suitable  poles 
for  a  first-class  telegraph  line,  and  wires  and  insulators 
for  a  telegraph  line  with  one  wire ;  to  supply  and  distribute 
suitable  telegraph  poles,  as  required  from  time  to  time;  to 
repair  and  renew  the  line  as  might  be  necessary;  to  trans- 
port, free  of  charge,  for  the  telegraph  company,  all  persons 
engaged  in  and  material  required  for  the  construction, 
reconstruction,  working,  repairing  and  maintaining  said 
telegraph  line;  and  to  furnish  a  suitable  telegraph  office 
in  the  depot  at  Wyandotte,  Kansas,  free  of  charge,  and 
pay  one-half  of  the  salary  of  the  operator  in  such  office,  or 
so  much  thereof  as  was  necessary  to  save  the  telegraph 
company  from  loss  at  that  office — such  operator  to  be  fully 
qualified  to  do  the  business  of  the  railway  company,  and 
to  be  appointed  and  his  salary  fixed  by  the  parties  to  the 
contract. 

The  railway  company  further  stipulated  "not  to  trans- 
port any  persons  engaged  in  or  property  intended  for  the 
construction  or  repair  of  any  other  line  of  telegraph  along 
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their  railway,  except  at  the  usual  an 
by  said  railway  company,  for  passe 
give  permission  to  nor  make  any 
other  telegraph  company  to  constru 
graph  line  upon  the  lands  or  roadwe 
pany,  without  the  consent  in  wri 
company.  The  above  agreed  to  by 
so  far  at  it  has  the  right  to  do  so." 
The  telegraph  company  agreed, 
would  erect  poles,  attach  the  insi 
wire  to  be  furnished  or  paid  for  by 
as  provided,  as  fast  as  each  section  < 
road  was  completed ;  that  the  first 
the  railway  company,  and  be  for 
after  the  second  wire  was  put  up,  " 
paid  business  shall  be  transmitted  b 
from  any  station  where  the  telegraj 
an  office,  without  the  consent  of  tl: 
business  of  the  railway  company  s 
require  more  than  one  wire,  the 
another  wire  upon  paying  to  the  t( 
coat  of  such  wire  on  the  poles,  the 
attach  such  other  wire  for  the 
that  tho  busiiieaa  of  the  railway 
kind,  and  tho  family,  private,  and 
executive  officers,  should  be  transr 
between  all  telegraph  stations  on  th^ 
and  between  all  such  stations  and  ] 
other  lines  in  Missouri,  Kansas,  Colo 
then  owned  or  controlled,  or  whic 
owned  or  controlled,  by  the  telegraf 
ao  far  as  said  lines  in  Colorado  and 
cerned,  and  the  road  or  roads  of  t 
way  Company,  Eastern  Division, 
process  of  construction  towards  Sa 
both,  all  such  busioeas  should  be  trai 
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over  all  other  lines  then  or  thereafter  to  be  owned  or  con- 
trolled by  the  telegraph  company  within  the  United  States, 
to  an  amount  not  exceeding  four  thousand  dollars  per 
annum,  with  a  rebate  of  one-half  of  regular  tariff  charges 
for  all  in  excess  of  that  amount;  that  until  a  second  wire 
was  put  up,  both  parties  could  use  the  first  wire,  the  busi- 
ness of  the  railway  company  having  preference;  and  if 
either  wire  was  interrupted  or  required  by  the  United 
States,  both  parties  might  use  the  other  one  as  far  as 
practicable,  but  without  delay  or  charge  to  the  railway 
company;  that  the  telegraph  company  should  furnish  all 
main  batteries  required  for  the  efficient  working  of  the 
telegraph  line  provided  for,  and  keep  the  line  in  good 
working  order,  without  expense  to  the  railway  company, 
except  for  the  materials  which  the  latter  had  agreed  to 
supply. 

Again:   That  ** the  railway  company  may  "establish,  at 
their  own  expense,  as  many  offices  as  they  require,  and  at 
all  places  where  the  telegraph  company  has  no  separate 
office  the  employes  of  the  railway  company  shall,  so  long 
as  it  may  not  interfere  with  the  business  of  said  railway 
company,  receive,  transmit  and  deliver  such  commercial  or 
paid  business  as  may  be  offered  at  the  tariff  rates  of  the 
telegraph  company,  provided  such  paid  business  does  not 
amount  to  enough  to  pay  the  expenses  of  a  separate  tele- 
graph office,   and  shall  account  for  and  pay  over  to  the 
latter,  monthly,   the  amount  thereof  at  such  rates;  and 
concerning  such  business,  all  rules,  regulations  and  orders 
of    the  telegraph  company    applicable  thereto   shall    be 
observed;  but  said  railway  company  shall  not  be  amen- 
able in  any  way  to  said  telegraph  company  for  the  acts  or 
operations  of  said  agents,   otherwise  than  to  remedy  the 
difficulty  in  future;"  that  each  party,  at  its  own  expense, 
should  have  the  right  to  add  as  many  lines  as  its  buainesB 
required;  that  it  would  perform  without  charge   for  the 
VOL.  VI — 45. 


T06  AMfiRIOAK  ELECTRK 

United  SUtes  t.  IUilw«f  A 1 

railway'  company  what  should  be 
authority  to  be  its  tetegraphic  obi 
meut  of  the  United  States;  and 
should  be  construcMd  on  the  road  < 
from  LeaTuQ  worth  to  Lawrence  at  s 
31,  1867,  and  September  1,  1868,  i 
decide,  and  upon  the  same  terns 
w-st  of  Port  Riley. 

By  the  agreement  of  Septem 
the  Atlantic  and  Pacific  Tele; 
the  Union  Pacific  Railroad  C( 
company  in  consideration  of 
aharflfl  of  the  stock  of  the  telegr: 
increaae  of  whose  stock  the  agreei 
demised  and  leased  to  that  telegrap 
graph  line,  wires,  poles,  instrumc 
property  by  it  posseased  appertain: 
telegraphing  for  the  purpose  of 
doing  a  general  telegraphic  busines! 
during  the  whole  term  of  the  ohi 
company,  and  any  renewals  thereo 
of  the  United  States  as  set  forth  in 
road  company,  and  on  condition  i. 
pany  should  fully  perform  all  duties 
imposed  upon  the  railroad  compan 
the  laws  of  the  United  States. 

It  was  further  stipulated  in  that  a 
graph  company  should  proceed  at  oi 
ments  were  perfected  for  extendin 
CISCO,  to  put  two  additional  wire 
furnished,  on  the  poles  demised  alo 
its  line;  the  railroad  company  to 
repair  such  poles,  wires  and  eqiii] 
during  the  period  of  such  demise,  i 
cause  they  were  required  to  be  rene 
telegraph  company  should  meet  tht 
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the   railroad  company  should,  at  its  own  expense,  employ, 
during  a  period  of  twenty-five  years,  suitable  persons  to 
operate  said  telegraph  at  its  own  stations,  other  than  at 
Omaha  and  such  other  stations  as  required,  for  the  busi- 
ness of  both  parties,  operators  in  addition  to  those  needed 
by   the   railroad   company;     that   the   railroad  company 
should  have  the  right  free  of  expense  to  the  constant  and 
perpetual  use  of  two  of  the  wires  when  required  for  its 
business,  and  the  free  use  for  its  business  of  the  whole 
line  of  telegraph,  which  should  then  or  thereafter  belong 
to  or  be  controlled  or  operated  by  the  telegraph  company, 
to  and  from   all  parts  of  the  United   States,   for  all  pur- 
poses connected  with   fche  management  of  the  road  or  its 
business;  that  the  telegraph   company  should  have  such 
preferential  privileges  and  facilities  for  its  business  as  are 
usually  granted  by  railroad  companies  in  contracts  of  con- 
nection with  telegraph  companies;  and  that  the  railroad 
company  should  **afiford  all    other  telegraph  companies 
only  such  facilities,  as  by  law  they  now  are  or  may  here- 
after be  required  to  afiford  as  common  carriers  or  otherwise, 
in  which  shall  not  be  included  the  privilege  of  using  hand 
cars  or  of  stopping  trains  except  at  regular  stations,  or 
transporting  the  officers  or  servants  of  such  companies, 
except  on  regular  passenger  trains  at  regular  rates  of  fare, 
or  of  transporting  material  for  such  companies  or  persons 
(other  than  the  parties  of  the  first  part),  except  on  regular 
freight  trains  and  at  the  usual  rates  of  freight,  unless  the 
facilities  aforesaid,  or  some  of  them,  shall  be  required  by 
law  to  be  aflforded  such  companies  or  persons." 

These  companies  entered  into  a  supplemenatry  agree- 
ment on  the  14th  day  of  December,  1871,  by  which  the 
original  contract  was  modified  in  cei:tain  particulars,  that 
need  not  be  set  out,  and  which  provided  that  for  all  the 
purposes  of  both  the  original  and  the  supplementary  con- 
tract the  road  of  the  railroad  company  ''demised  by  said 
original  contract  shall  be  deemed  and  taken  to  terminate 
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at  the  junction  of  the  Union  Pacific  Railroad  Compaof 
with  the  Cenir&l  Pacific  Railroad  Company,  asnoweau^ 
lished,  which  junction  is  at  a  point  about  Rve  miles  watt 
of  Ogden,  and  all  the  rights  of  the  parties  under  said  con- 
tract and  supplement  shall  be  made  to  conform  to  iha 
DQoilificdtion." 

The  agreement  between  The  Western  Union  Telegraph 
Company  and  the  Union  Pacific  Railway  Company  of  July 
1,  1B81,  recites  that  the  former  corporation  bad  acquired 
all  the  property,  rights  and  franchises  of  the  Atlantic  and 
PaciSc  Telegraph  Company,  and  was  in  possession  of  uni 
operating  a  separate  tine  of  poles  and  wires  along  the  muB 
line  at  the  Union  Paci6c  Railway  Company  between  Otnalu. 
and  Ogden;  that  the  parties  were  tbun,  and  for  some  tiiH 
paet  had  bean,  operating  lines  of  telegraph  along  varioia 
roads  of  the  railway  company,  under  sundry  contract!, 
thirteen  in  number,  including  the  above  agreements  at; 
1866,  1869  and  1871,  and  made  betweoa  the  railway  oov 
pany  or  companies  formerly  in  possession  of  lines  of  rail- 
road, then  controlled  by  and  forming  part  of  that  com* 
pany,  and  the  Western  Union  Telegraph  Company,  or 
other  telegraph  companies  that  had  become  merged  into 
the  latter  company;  and  that  it  was  desirable  to  terminal 
existing  disputes,  and  embody  the  agreement  of  the 
parties  in  one  new  contract,  in  lieu  of  said  existiD; 
contract. 

The  ejcpressed  purpose  of  this  agreement  was  to  proridf 
telegraph  faeitities  for  the  parties,  and  to  maintain  aoJ 
operate  the  lines  of  telegraph  along  all  the  railway  com- 
paity's  roads  in  the  most  economical  manner  in  the  ioterett 
of  both  parties,  as  well  as  to  fulfil  the  obligations  of  the 
!  railway  company  to  the  government  of  the  United  SwtM 
'  at»d  the  public,  in  respect  to  the  telegraphic  serric* 
required  by  the  act  of  July  1,  1862,  and  its  amendmeott. 

Among  other  provisions  ot  the  above  agresnient  are  Ibi 
lollowing : 
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"Third.  The  railway  company,  so  far  as  it  legally  may, 
hereby  grants  and  agrees  to  assure  to  the  telegraph  com- 
pany the  exclusive  right  of  way  on,  along,  upon,  and  under 
the  line,  lands  and  bridges  of  the  railway  company  and 
any  extensions  and  branches  thereof,  for  the  construction, 
maintenance,  operation  and  use  of  lines  of  poles  and  wires, 
or  either  of  them,  or  underground  or  other  system  of  com- 
munication for  commercial  or  public  uses  or  business, 
with  the  right  to  put  up  from  time  to  time,  or  cause  to  be 
put  up  or  constructed  under  the  provisions  of  this  agree- 
ment, such  additional  wires  on  its  own  or  the  railway 
company's  poles  or  such  additional  lines  of  poles  and  wires 
or  either  as  well  on  its  bridges  as  on  its  right  of  way,  or  to 
construct  such  underground  lines  as  the  telegraph  com- 
pany may  deem  expedient,  doing  as  little  damage  and 
causing  as  little  inconvenience  to  the  railway  company  as 
is  practicable,  and  the  railway  company  will  not  transport 
men  or  material  for  the  construction  or  operation  of  a  line 
of  poles  and  wire  or  wires  or  underground  or  other  system 
of  communication  in  competition  with  the  lines  of  the  tele- 
graph company,  party  hereto,  except  at  and  for  the  rail- 
way company's  regular  local  rates,  nor  will  it  furnish  to 
any  competing  line  any  facilities  or  assistance  that  it  may 
lawfully  withhold,  nor  stop  its  trains,  nor  distribute 
material  therefor  at  other  than  regular  stations:  Provided 
always,  That  in  protecting  and  defending  the  exclusive 
rights  given  by  this  contract,  the  telegraph  company  may 
use  and  proceed  in  the  name  of  the  railway  company,  but 
shall  indemnify  and  save  harmless  the  railway  company 
from  any  and  all  damages,  costs,  charges  and  legal 
expenses  incurred  therein  or  thereby. 

**Fourth.  It  is  mutually  understood  and  agreed  that  all  of 
the  telegraph  lines  and  wires  covered  by  this  contract, 
whether  belonging  to  or  used  by  the  telegraph  company  or 
the  railway  company  for  the  purpose  of  this  contract,  as 
herein  provided,-  shall  form  part  of  the  general  system  of  i 


1 


710  AMERICAN  ELECTRICAL  CASES.      [vol.  0 

United  States  v.  Railway  &  Telegraph  Cos. 

the  telegraph  company.  The  railway  company  furthei 
agrees  that  its  employes  shall  transmit  over  the  linei 
owned,  controlled  or  operated  by  the  parties  hereto,  al' 
commercial  telegraph  business  offered  at  the  railway  com 
pany's  offices,  and  shall  account  to  the  telegraph  companj 
exclusively  for  all  of  such  business  and  the  receipti 
thereon,  as  provided  herein.  No  employe  of  the  railwa} 
company  shall,  while  in  its  service,  be  employed  by  oi 
have  any  connection  with  any  other  telegraph  compaaj 
than  the  telegraph  company  party  hereto,  and  the  tele- 
graph company  shall  have  the  exclusive  right  to  th< 
occupancy  of  and  connection  with  the  railway  company'i 
depots  or  station  houses  for  commercial  or  public  telegrapl 
purposes  as  against  any  other  telegraph  company 
Provided,  That  if  any  person  or  party,  or  any  officer  of  th( 
if  government,  tender  a  message  for  transmission  over  tb( 

d]  railway  telegraph  lines  between  Council  Bluffs  and  Ogdei 

1^-  at  any  railway  telegraph  station  between  those  points  am 

;*f  require   that  the  service  be  rendered  by  the  railway  com 

pany,  the  operator  to  whom  the  same  is  tendered  shal 
receive  and  forward  the  same  accordingly  at  rates  to  b 
fixed  by  the  railway  company  to  the  point  of  destinatioi 
if  not  beyond  its  own  lines.  If  the  destination  of  sai< 
message  be  beyond  said  railway  company's  lines,  the  tele 
graph  company,  when  receiving  the  same  at  the  point  a 
which  it  leaves  the  said  railway  lines,  may  demand  th 
prepayment  of  tolls  for  theservice'of  forwarding  the  mes 
sage  on  its  own  lines:  Provided,  however,  That  the  loca 
receipts  of  the  railway  company  on  such  messages  shall  b( 
divided  between  the  parties  hereto  in  the  same  manner  am 
subject  to  the  same  conditions  as  provided  in  the  tentl 
clause  of  this  agreement." 

"Sixth.  Each  party  hereto  shall  pay  one-half  of  tb< 
entire  cost  of  all  poles,  wires,  insulators,  tools  and  othe: 
material  used  for  the  maintenance,  repair  and  renewal  o: 
reconstruction  of  existing  lines  and  wires  along  all  of  th( 
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railway  company's  railroads,  and  for  the  construction, 
maintenance,  repair  and  renewal  or  reconstruction  of  such 
additional  wires  or  lines  of  poles  and  wires  as  may  be 
required  for  commercial  or  railroad  telegraph  purposes 
along  said  railroads,  and  along  future  branches  or  exten- 
sions thereof,  and  along  new  railroads  constructed  or 
acquired  by  the  railway  company,  until  the  total  number 
of  wires  shall  amount  to  three  for  the  exclusive  use  of  each 
party  hereto  bewteen  Council  BluflFs  and  Ogden,  two  for 
the  exclusive  use  of  each  party  hereto  between  Kansas 
City  and  Denver,  and  one  for  the  exclusive  use  of  each 
party  hereto  on  all  other  portions  of  the  railway  com- 
pany's railroads,  branches  and  extensions.  Each  party 
hereto  shall  pay  the  entire  cost  of  the  construction,  main- 
tenance, repair  and  renewal  or  reconstruction  of  wires  for 
its  exclusive  use  in  excess  of  the  number  hereinbefore 
mentioned.  The  material  of  the  telegraph  company  for 
additional  wires  to  be  transported  free  of  charge  by  the 
railway  company  over  its  own  lines,  as  hereinafter  pro- 
vided. The  telegraph  company  agrees  to  furnish  at  its 
own  expense  all  blanks  and  stationery  for  commercial  or 
other  public  telegraph  business,  and  all  instruments,  main 
and  local  batteries,  and  battery  material  for  the  operation 
of  its  own  and  the  railway  company's  wires  and  offices. 

"Seventh.  .  .  .  The  telegraph  company  agrees  to 
furnish,  free  of  charge,  for  the  railroad  business  of  the 
railway  company,  a  direct  wire  connecting  the  railway 
company's  office  in  Omaha,  Nebraska,  with  its  office  in 
Kansas  City,  Missouri,  and  with  the  railway  company's 
offices  at  intermediate  railroad  stations  of  the  railway  com- 
pany along  the  Missouri  River,  including  Council  Bluflfs; 
and  the  telegraph  company  will  receive,  transmit  and 
deliver,  free  of  charge,  at  and  from  its  offices  at  said  inter- 
mediate stations  of  tlie  railway  company,  such  messages 
on  the  railroad  business  of  the  railway  company  as  may 
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be  offered  by  its  agents  and  officers  for  points  on  the  rail- 
way company's  roads,  provided  that  the  telegraph  com- 
pany may  use  said  wire  for  the  transaction  of  commercial 
or  public  telegraph  business  when  not  in  use  for  railroad 
business. 

'"Eighth.  All  messages  of  the  officers  and  agents  of  the 

railway  company  pertaining  to  its  railroad  business  may 

.  be  transmitted  free  of  charge  between  all  telegraph  stations 

'  oB  the  lines  of  its  various  railroads  over  wires  set  apart 

for  railroad  business.  ...  It  is  understood  and 
agreed  that  the  free  telegraphic  service  herein  provided 
for  is  for  the  transmission  of  messages  concerning  the 
operation  and  business  of  the  railway  company's  railroads, 
and  shall  not  be  extended  to  messages  ordering  sleeping 

P|  ear,  parlor  car  or  steamer  berths,  or  other  aeoommodatioDt! 

>^  for  customers  of  the  railway  company,  the  tolls  on  which 

messages  should  properly  be  chargeable  to  such  customers. 
''Ninth.  The  railway  company  agrees  to  transport  free 
of  charge  over  its  railroads,  upon  application  of  the  super- 
intendent or  other  officer  of  the  telegraph  company,  all 
officers  of  the  telegraph  company  when  traveling  on  its 
business,  and  all  employes  of  the  telegraph  company  wbeu 
traveling  on  the  telegraph  company's  business  connected 
with  or  pertaining  to  the  lines  of  wires  and  offices  along 
any  of  the  railway  company's  railroads.  And  the  railway 
company  further  agrees  to  transport  and  distribute  free  of 
charge,  along  the  line  of  any  and  all  its  railroads,  all  poles 
and  other  materials  for  the  construction,  maintenance:, 
operation,  repair  or  reconstruction  of  the  lines  and  wires 
covered  by  this  agreement,  and  of  such  additional  wires  or 
lines  of  poles  and  wires  as  may  be  erected  under  and  in 
pursuance  of  the  provisions  of  this  agreement.  Also  all 
material  and  supplies  for  the  establishment,  maintenance 
and  operation  of  the  offices  along  said  railroads,  it  being 
iMuierstood  that  no  charge  shall  be  made  for  the  trans- 
portation of  poles  or  other  materials  over  any  of  the  rail- 
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way  company's  railroads  for  use  on  any  other  of  its  rail- 
roads. 

•'Tenth.  The  telegraph  company  agrees  to  supply  instru- 
ments and  local  batteries  and  blanks  and  stationery  for 
commercial  telegraph  business,  as  hereinbefore  provided, 
at  offices  established  and  maintained  by  the  railway  com- 
pany. At  all  telegraph  stations  of  the  railway  company  its 
employes  shall  receive,  transmit  and  deliver  such  com- 
mercial or  public  messages  as  may  be  offered,  and  shall 
render  to  the  telegraph  company  monthly  statements  of 
such  business  and  full  accounts  of  all  receipts  therefrom, 
and  the  railway  company  shall  cause  all  of  such  receipts  to 
be  paid  over  to  the  telegraph  company  monthly.  •'As 
compensation  to  the  railway  company  for  the  services 
herein  provided  for,  the  telegraph  company  agrees  to  pay 
or  return  to  the  railway  company  monthly  one-half  of  the 
cash  receipts  at  telegraph  stations  maintained  and  operated 
by  and  at  the  expense  of  the  railway  company,  tolls  on 
ocean  cable  messages  and  tolls  for  lines  of  other  companies 
excepted,  all  of  which  shall  be  retained  by  the  telegraph 
company,  it  being  understood  that  the  railway  company 
shall  not  be  entitled  to  any  portion  of  the  tolls  on  ocean 
cable  messages,  or  tolls  belonging  to  lines  of  other  com- 
panies or  to  any  portion  of  amounts  checked  against  other 
offices 

"The  railway  company  agrees  that  its  employes  shall  not 
compete  with  the  telegraph  company's  offices  in  the  trans- 
.'iOiion  of  commercial  telegraph  business  at  any  point  where 
the  telegraph  company  may  now  or  hereafter  have  an  office 
separate  from  the  railway  company's  office,  by  cutting 
rates  or  by  active  efforts  to  divert  business  from  the  tele- 
graph company.'' 

'•Twelfth.  It  is  further  agreed  that  the  management  of 
the  wires,  the  repairs  of  all  the  lines  along  the  railway 
company's  railroads,  and  the  distribution  of  all  materials 
for  use  on  said  lines,  shall  be  under  the  supervision  and 
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control  of  a  competent  superintendent,  who  shall  be 
appointed  and  paid  jointly  by  the  parties  hereto,  and 
>vhose  salary  shall  be  fixed  by  mutual  agreement,  and  said 
superintendent  shall  be  equally  the  servant  of  each  of  the 
parties  hereto,  and  shall  as  far  as  practicable,  protect  and 
harmonize  the  interest  of  both  parties  hereto  in  the  trans- 
action of  the  railroad  and  commercial  telegraph  business 
along  the  railway  company's  railroads 

•'Thirteenth.  The  railway  company  shall  have  the  right 
to  the  free  use  of  any  telegraphic  patent  rights  or  new  dis- 
coveries or  inventions  that  the  telegraph  company  now 
owns  and  uses  in  its  general  telegraph  business  or  which 
it  may  hereafter  own  and  use  as  aforesaid,  so  far  as  the 
same  may  be  necessary  to  properly  carry  on  the  business 
of  railroad  telegraphing  on  the  line  of  said  railroads  as 
provided  for  herein. 

"Fourteenth.  The  telegraph  company  hereby  promises 
and  agrees  to  assume  and  protect  the  railway  company 
from  the  payment  of  all  taxes  levied  and  assessed  upon  the 
telegraph  property  belonging  to  either  of  the  parties  to  this 


agreement. 
it 


Fifteenth.  The  provisions  of  this  agreement  shall 
extend  to  all  railroads  and  branches  or  extensions  thereof 
now  or  hereafter  owned  or  controlled  by  the  railway  com- 
pany, provided,  however,  that  in  case  the  railway  company 
shall  hereafter  acquire  the  ownership  or  control  of  any 
railroad,  upon  which  the  telegraph  company  may  already 
have  a  line  of  telegraph  in  operation,  the  provisix)ns  of  this 
contract  shall  not  apply  to  such  railroad  and  telegraph 
line  without  the  mutual  consent  of  the  parties  hereto  at 
the  time  of  such  acquisition." 

The  contract  of  1881  was,  by  its  terms,  to  continue  in 
force  for  twenty-five  years,  and  existing  contracts  with 
other  companies,  and  in  respect  to  other  roads,  were  to  be 
deemed  superseded,  so  long  as  the  last  contract  was  fully 
observed  on  the  part  of  the  railway  company,   but  to  be 
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again  in  force,  for  the  protection  of  the  Western  Union 
Telegraph  Company,  in  case  this  contract  should  not  be 
kept  in  good  faith  by  the  railway  company  for  the  full 
term  of  twenty-five  years. 

By  the  decree  of  the  Circuit  Court  it  was  further 
adjudged  that  the  Union  Pacific  Railway  Company  "at  once 
put  an  end  to  all  relations  between  it  and  the  defendant, 
the  Western  Union  Telegraph  Company,  not  equally 
allowed  to  all  persons  or  corporations  operating,  owning  or 
using  the  telegraph  as  a  means  of  communication,  and  also 
at  once  resume  possession  of  its  offices,  poles,  wires, 
instruments  and  all  its  other  property  belonging  or  apper- 
taining to  the  business  of  telegraphy  along  such  of  its 
main  and  branch  lines  as  were  aided  by  the  government 
under  the  act  of  July  1,  1862,  and  acts  amendatory  and 
supplemental  thereto,  and  henceforth  by  and  through  its 
own  corporate  officers  and  employes,  maintain  and  operate, 
for  railroad,  governmental,  commercial  and  other  pur- 
poses, such  telegraph  lines  and  instruments,  and  in  all 
ways  exercise  by  itself  alone  all  the  telegraph  franchises 
conferred  upon  it  and  obligations  assumed  by  it  under  the 
several  acts  granting  subsidies  in  land  or  bonds  or  loan  of 
credit  to  it  and  to  its  constituent  companies,  or  the  acts 
amendatory  of  or  supplemental  thereto;  and  in  all  cases 
where  the  said  defendant  company  has  not  now  adequate 
facilities  to  enable  it  to  thus  conduct  the  telegraph  busi- 
ness and  afford  equal  facilities  to  all  without  discrimina- 
tion in  favor  of  or  against  any  person,  company  or 
corporation  whatever,  and  to  receive,  deliver,  and 
exchange  business  with  connecting  telegraph  lines  and  all 
companies  desiring  to  ma^ke  such  connections  on  equal 
terms  and  afford  equal  facilities  to  all,  and  without  dis- 
crimination for  or  against  anyone  of  mich  connecting  lines 
and  upon  just  and  equitable  terms  (all  of  which  said 
defendant  is  required  and  directed  to  at  once  proceed  to 
do),  then  said  defendant  shall  at  once  construct  and  pro- 
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vide  such  facilities  as  are  necessary  to  carry  out  the  pro* 
visions  of  this  decree  and  the  several  acts  of  Congresi 
creating  or  aiding  said  defendant  company  or  its  con- 
stituent parts  and  all  acts  amendatory  and  supplemental 
thereto.*' 

It  was  further  adjudged  that  the  Western  Union  Tele- 
graph Company  ''at  once  vacate  all  the  offices  of  said  rail- 
way company  without  interference  or  damage  to  the  same, 
and  without  removing,  until  the  further  order  of  this  court, 
any  property  therefrom  or  from  the  line  of  said  railway 
company  which  has  heretofore  been  jointly  used  by  the 
two  companies,  or  the  ownership  of  which  is  in  dispute  or 
is  so  connected  with  or  mixed  with  the  property  of  the 
railway  company  as  to  make  it  difficult  of  identification, 
or  the  removal  of  which  will  interrupt  or  interfere  with 
I  the  discharge  of  the  duties  of  the  defendant  railway  com- 

pany, as  herein  set  forth  and  enjoined;"  this  decree,  how- 
!|.^  ever,  not  to  be  construed  as  preventing  the  railway  com- 

i[ ;.  pany  from  leasing  to  the  telegraph  company  "the  right  to 

occupy  with  its  wires,  instruments,  batteries,  and  operators 
,  •  ■'  upon  reasonable  and  proper  terms,  any  of  its  poles  along 

the  right  of  way  and  space  in  the  depots  or  stations  of  the 
said  the  Union  Pacific  Railway  Company  not  required  by 
the  railway  company  for  the  transaction  of  its  business.*' 
Sixty  days  after  the  entry  of  the  decree  were  given  to 
make  such  necessary  arrangements,  adjustments  and 
changes  as  might  become  necessary  by  reason  of  annulling 
the  above  agreements,  and  in  order  that  the  provisions  of 
the  decree  might  be  carried  into  eS'ect.  And  the  right 
was  reserved  to  the  telegraph  company  to  apply  for  and 
have  stated  an  account  between  the  defendants  in  respect 
to  the  value  of  the  telegraph  property  along  the  line  of  the 
railway  company,  the  cost  of  maintenance  and  profits  of 
the  telegraph  lines,  the  amounts  contributed  thereto  by 
the  respective  defendants  or  their  assignors  or  predeces- 
sors in  title,  and  all  matters  affecting  the  equities  of  the 
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defendants — the  United  States  to  have  the  right  to  inter- 
vene on  such  accounting  for  the  protection  of  its  interest 
and  those  of  the  public.     50  Fed.  Rep.  28. 

Upon  appeal  by  the  defendants  to  the  United  States 
Circuit  Court  of  Appeals  the  decree  of  the  Circuit  Court 
was  reversed,  and  the  cause  remanded  with  directions  to 
enter  a  modified  decree  adjudging,  among  other  things, 
that  the  agreement  of  October  1,  1866,  was  a  lawful  and 
binding  contract,  and  continued  in  force  until  it  was 
superseded  by  the  agreement  of  July  1,  1881;  that  the 
agreements  of  September  1,  1869,  and  December  14,  1871, 
were  beyond  the  powers  of  the  Union  Pacific  Bailway 
Company,  and  must  be  annulled;  that  the  equities  arising 
out  of  the  two  last-named  agreements  were  adjusted  and 
settled  by  the  parties  interested  when  they  made  the 
contract  of  July  1,  1881 ;  and,  that  the  last-named  agree- 
ment was  valid  and  binding  in  all  respects,  except  that 
the  third  and  fourth  paragraphs  were  null  and  void  to  the 
extent,  and  only  to  the  extent,  that  they  secured  or 
granted,  or  were  intended  to  secure  and  grant,  to  the 
Western  Union  Telegraph  Company  any  exclusive  rights, 
privileges  or  advantages  whatsoever.  19  U.  S.  App.  531; 
S.  C,  59  Fed.  Rep.  813. 

Before  examining  the  provisions  of  the  agreements  that 
were  annulled  by  the  decree  of  the  Circuit  Court,  it  is 
necessary  to  ascertain  the  nature  and  extent  of  the  obliga- 
tions imposed  upon  the  Union  Pacific  Railway  Company 
and  the  other  constituent  companies  of  the  Union  Pacific 
Railway  Company,  in  respect  of  the  construction,  main- 
tenance and  operation  of  telegraph  lines  along  the  routes 
of  their  roads.  If  it  be  found  that  the  Union  Pacific  Bail- 
waf  Company  in  the  exercise  of  the  rights  and  powers  of  its 
coostitvent  companies,  was  not,  prior  to  the  passage  of  the 
act  of  August  7,  1888,  under  any  legal  datjr,  in  addition  to 
the  construction  of  a  railroad  on  the  routes  preac^fbed,  to 
maintain  or  operate  telegraph  lines  on  or  along  its  road- 
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ways,  the  question  will  arise,  whether  it  was  competent 
for  Congress  to  require  that  company,  through  its  own 
officers  and  employes  exclusively,  to  maintain  or  operate 
telegraph  lines  on  or  over  its  roadways,  to  be  used  for  rail- 
road, governmental,  commercial  and  other  purposes,  and 
itself  alone  exercise  the  telegraph  franchises  conferred  by 
the  acts  of  Congress. 

The  Union  Pacific  Railroad  Company  was  created  by 
the  above  act  of  Congress  of  July  1,  1862.  12  Stat.  489, 
c.  120.  Its  title  indicated  that  the  subsidy  granted  was 
to  aid  in  the  construction  of  both  a  railroad  and  telegraph 
line  from  the  Missouri  river  to  the  Pacific  Ocean,  and  to 
secure  to  the  government  the  use  of  the  same  for  postal, 
military  and  other  purposes. 

Proceeding  under  that  act,  the  company  began  in  1865, 
and  in  1869  completed,  the  construction  of  a  railroad  from 
Oniaba  to  Ogden,  making  connection  at  the  latter  place 
with  the  Central  Pacific  Railway,  extending  from  Ogden  to 
San  Francisco.  It  also  constructed  on  the  north  side  of 
the  right  of  way,  a  telegraph  line  between  Omaha  and 
Ogden. 

By  the  first  section  of  the  above  act  of  July  1,  1862, 
the  Union  Pacific  Railway  Company  was  authorized  and 
empowered  '*to  lay  out,  locate,  construct,  furnish,  main- 
tain and  enjoy  a  continuous  railroad  and  telegraph,*' 
from  a  named  point  in  the  then  Territory  of  Nebraska  to 
the  western  boundary  of  Nevada  Territory;  by  the  second 
section,  a  right  of  way  through  the  public  lands  was  given 
**for  the  construction  of  said  railroad  and  telegraph  line;" 
by  the  third  section,  a  grant  of  public  lands  was 
made  **for  the  purpose  of  aiding  in  the  construction 
of  said  railroad  and  telegraph  line;"  by  the  fourth 
section,  patents  for  lands  granted  were  to  be  issued 
upon  the  certificate  of  commissioners  appointed  by 
the  president,  when  it  appeared  that  forty  consecutive  miles 
of  the  ''railroad  and  telegraph  line"  had  been  completed 
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and  equipped  in  ail  respects  as  required,  and  were  ready  for 
the  service  contemplated  by  the  act;  by  the  fifth  section, 
provision  was  made  for  issuing  to  the  company  bonds  of 
the  United  States  that  should  constitute  a  first  mortgage 
on  the  whole  line  of  "the  railroad  and  telegraph,  together 
with  the  rolling  stock" — such  bonds  to  be  issued  when  the 
commissioners  certified  to  the  completion  and  equipment 
of  forty  consecutive  miles  of  ''railroad  and  telegraph/^  in 
accordance  with  the  provisions  of  the  act;  by  the  sixth 
section,  the  grants  of  land  were  declared  to  be  made  ''upon 
condition  that  said  company  shall  pay  said  bonds  at 
maturity  and  shall  keep  said  railroad  and  telegraph  line  in 
repair  and  use,  and  shall  at  all  times  transmit  despatches 
over  said  telegraph  line,''  etc.;  by  the  seventh  section, 
the  company  was  required,  within  one  year  after  the  pass- 
age of  the  act,  to  file  its  assent  to  its  provisions  and  com- 
plete said  "railroad  and  telegraph"  from  the  point  of 
beginning  as  provided  to  the  western  boundary  of  Nevada 
Territory,  before  the  first  day  of  July,  1874;  and  by  the 
eighth  section,  "the  line  of  said  railroad  and  telegraph" 
was  prescribed. 

The  ninth  section  authorized  the  Leavenworth,  Pawnee 
and  Western  Railroad  Company — which,  prior  to  January 
1,  1862,  had  located  its  line  of  road  from  Leavenworth  to 
Fort  Riley — to  construct  a  railroad  and  telegraph  Mne 
from  Missouri  river,  at  the  mouth  of  the  Kansas  river,  en 
the  south  side  thereof,  so  as  to  connect  with  the  Pacific 
Railroad  of  Missouri  at  the  aforesaid  point,  on  the  one- 
hundredth  meridian  of  longitude  west  of  Greenwich,  ui)on 
"the  same  terms  and  conditions  in  all  respects"  as  were 
provided  in  the  act  for  the  construction  of  the  railroad 
and  telegraph  line  first  mentioned,  and  to  meet  and  con- 
nect with  the  same  at  the  meridian  of  longitude  named. 
The  same  section  authorized  the  Central  Pacific  Railroad 
Company,  a  California  corporation,  to  construct  "a  rail- 
road and  telegraph  line"  from  the  Pacific  coast,  at  or  near 
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San  Francisco  or  the  navigable  waters  of  the  Sacramento 
river,  to  the  eastern  boundary  of  that  State,  '*upon  the 
same  terms  and  conditions,  in  all  respects,  as  are  con- 
tained in  this  act  for  the  construction  of  said  railroad  and 
telegraph  line  first  mentioned,  and  to  meet  and  conned 
with  the  first  mentioned  railroad  and  telegraph  line  on  the 
eastern  boundary  of  California. '^ 
'  The  tenth  section  authorized  the  Kansas  and  California 
companies,  or  either  of  them,  after  eempleting  their 
roads,  to  unite  upon  equal  terms  with  the  first  named 
com.pany  in  constructing  so  much  of  said  *' railroad  and 
telegraph  line  and  branch  railroads  and  telegraph  lines," 
in  the  act  mentioned,  through  the  Territories  from  the 
State  of  California  to  the  Missouri  river,  as  shall  then 
L  remain  to  be  constructed,  on  the  same  terms  and  conditions 

'%.  as  provided  in  relation  to  the  said  Union  Pacific  Railroad 


^r  Company.     And  the  Hannibal  and  St.  Joseph  Railroad, 

^:)'  the  Pacific  Railroad  Company  of  Missouri,  and  the  first 

\}  \  named  company  or  either  of  them,  on  filing  their  assent 

to  the  act,  were  authorized  to  unite  upon  equal  t^rms, 
with  the  said  Kansas  Company,  in  constructing  said  rail- 
read  and  telegraph,  to  said  meridian  of  longitude,  with  the 
consent  of  the  said  State  of  Kansas;  "'and  in  case  said 
first  named  company  shall  complete  its  line  to  the  eastern 
boundary  of  California  before  it  is  completed  across  said 
State  by  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia, said  first  named  company  is  hereby  authorized  to 
continue  in  constructing  the  same  through  California,  with 
the  consent  of  said  State,  upon  the  terms  mentioned  in 
this  act,  until  said  roads  shall  meet  and  connect,  and  the 
whole  Hue  of  said  railroad  and  telegraph  is  completed; 
and  the  Central  Pacific  Railroad  Company  of  California, 
after  completing  its  road  across  said  State,  is  authorized  to 
continue  tlie  construction  of  said  railroad  and  telegraph 
through  the  Territories  of  the  United  States  to  the 
Nfi«»souri  river,  including  the   branch  roads  specified  in 
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this  act,  upon  the  routes  hereinbefore  and  hereinafter 
indicated,  on  the  terms  and  conditions  provided  in  this 
act  in  relation  to  the  said  Union  Pacific  Kailroad  Com- 
pany, until  said  roads  shall  meet  and  connect,  and  the 
whole  line  of  said  railroad  and  branches  and  telegraph  is 
completed.^ 

By  the  eleventh  section  it  was  provided,  in  respect  of 
bonds  issued  in  aid  of  the  construction  of  the  mrat 
mountainous  and  difficult  parts  of  the  road,  that^'no  more 
,than  fifty  thousand  of  said  bonds  shall  be  issued  under 
I  this  act  to  aid  in  constructing  the  main  line  of  said  rail- 
road and  telegraph;"  by  the  twelfth  section,  that  '"the 
whole  line  of  said  railroad  and  branches  and  telegraph 
shall  be  operated  and  used  for  all  purposes  of  communi- 
cation, travel  and  transportation,  so  far  as  the  pubKc  and 
government  are  eoocemed,  as  one  connected  continuous 
line;''  by  the  fourteenth  section,  that  the  Union  Paeific 
Railroad  Company  should  construct  a  single  line  of  rail- 
road and  telegraph  from  the  western  boundary  of  Iowa,  at 
a  point  to  be  designated  by  the  president,  so  as  to  form  a 
connection  with  the  company's  line  on  the  said  one 
hundedth  meridian  of  longitude,  upon  the  same  terms  and 
conditions  prescribed  *'for  the  construction  of  said  rail- 
road and  telegraph  first  mentioned;"  and  whenever  a 
railroad  was  constructed  through  Minnesota  or  Iowa  to 
Sioux  City,  then  the  above  company  should  construct  a 
railroad  and  telegraph  line  from  Sioux  City  to  connect 
with  the  Union  Pacific  Railroad. 

The  fifteenth  section  declared  that  any  company  then  or 
thereafter  incorporated  should  have  the  right  to  connect 
its  road  with  the  road  and  branches  provided  by  tbe  act, 
at  sti^h  places  and  upon  such  terms  as  the  president  might 
prederii>e.  But  by  an  act  of  Congress,  passed  June  30, 
1874,  18  Stat.  Ill,  c.  331,  the  following  addfticm  was 
made  to  this  section  of  the  act  of  July  1,  18^,  12  Stat. 
voL  VI — 4^. 


. 
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489,  496,  c.  120:  ''And  any  officer  or  agent  of  the  com- 
panies authorized  to  construct  the  aforesaid  roads,  or  of 
any  company  engaged  in  operating  either  of  said  roads, 
who  shall  refuse  to  operate  and  use  the  road  or  telegraph 
under  his  control,  or  which  he  is  engaged  in  operating  for 
all  purposes  of  communication,  travel  and  transportation, 
so  far  as  the  public  and  the  government  are  concerned,  as 
one  continuous  line,  or  shall  refuse,  in  such  operation  and 
use,  to  afford  and  secure  to  each  of  said  roads  equal 
advantages  and  facilities  as  to  rates,  time  or  transports- 

Ition,  without  any  discrimination  of  any  kind  in  favor  of, 
or  adverse  to,  the  road  or  business  of  any  or  either  of  said 
companies,  shall  be  deemed  guilty  of  a  misdemeanor,  and» 
i  upon  conviction  thereof,   shall  be  fined  in  any  sum  not 

I  exceeding  one  thousand  dollars,  and  may  be  imprisoned 

'l¥^.  not  less  than  six  months;     .     .     .     and  it  is  hereby  pro- 


'1  '■* 

:    ,    ■  • 


J    > 


vV  vided  that  for  all  the  purposes  of  said  act,  and  of  the  acts 

,:i^'  amendatory  thereof,    the  railway  of  the  Denver  Pacific 

Railway  and  Telegraph  Company  shall  be  deemed  and 
taken  to  be  a  part  and  extension  of  the  road  of  the  Kansas 
Pacific  Railroad,  to  the  point  of  junction  thereof,  with 
the  road  of  the  Union  Pacific  Railroad  Company  at 
Cheyenne,  as  provided  in  the  act  of  March  third,  eighteen 
hundred  and  sixty-nine." 

The  sixteenth  section  of  the  act  of  1862  further  provided 
that  all  of  the  railroad  companies  mentioned  in  the  act  or 
any  two  or  more  of  them,  might  form  themselves  into  one 
consolidated  company,  the  latter  company  to  proceed  there- 
after **  to  construct  said  railroad  and  branches  and  telegraph 
line  upon  the  terms  and  conditions  provided  in  this  act/' 
The  seventeenth  section  provided  that  in  case  said  com- 
pany or  companies  failed  to  comply  with  the  terms  and 
conditions  of  the  act  **by  not  completing  the  said  road  and 
telegraph  and  branches  witliin  a  reasonable  time,  or  by 
not  keeping  the  same  in  repair  and  use,  but  shall  permit 
th(  same,  for  an  unreasonable  time,  to  remain  unfinished, 
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or  out  of  repair,  and  unfit  for  use.  Congress  may  pass  any 
act  to  insure  the  speedy  completion  of  said  road  and 
branches,  or  put  the  same  in  repair  and  use,  and  may 
direct  the  income  of  said  railroad  and  telegraph  line  to  be 
thereafter  devoted  to  the  use  of  the  United  States,  to  repay 
all  such  expenditures  caused  by  the  default  and  neglect  of 
such  company  or  companies." 

The  eighteenth  section  provided  that  whenever  it 
appeared  that  'Hhe  net  earnings  of  the  entire  railroad  and 
telegraph,"  including  the  amount  allowed  for  services 
rendered  for  the  United  States,  after  deducting  all 
expenditures,  including  repairs,  and  the  furnishing,  run- 
ning and  managing  of  said  road,  shall  exceed  ten  per 
centum  upon  its  cost,  exclusive  of  the  five  per  centum  to 
the  United  States,  Congress  coul^  reduce  the  rates  of  fare 
thereon,  if  unreasonable  in  amount,  and  fix  and  establish 
the  same  by  law.  And  ''the  better  to  accomplish  the 
object  of  this  act,  namely,  to  promote  the  public  interest 
and  welfare  by  the  construction  of  said  railroad  and  tele- 
graph line,  and  keeping  the  same  in  working  order,  and 
to  secure  to  the  government  at  all  times  (but  particularly 
in  time  of  war)  the  use  and  benefits  of  the  same  for  postal, 
military  and  other  purposes,  Congress  may,  at  any  time, 
having  due  regard  for  the  rights  of  the  said  companies 
named  herein,  add  to,  alter,  amend  or  repeal  this  act." 

The  act  of  July  1,  1862,  was  amended,  in  various 
particulars,  by  the  act  of  July  2,  1864,  c.  216.  13  Stat.  356, 
By  the  tenth  section  of  the  latter  act  the  former  was  so 
amended  that  the  Union  Pacific  Railroad  Company, 
the  Central  Pacific  Railroad  Company  and  other  com- 
panies authorized  to  participate  in  the  construction 
of  the  proposed  lines  of  road,  could  ''issue  their  first 
mortgage  bonds  on  their  respective  railroad  and  telegraph 
lines  to  an  amount  not  exceeding  the  amount  of  the  bonds 
of  the  United  States,"  and  "the  lien  of  the  United  States 
shall  be  subordinate  to  that  of  the  bonds  of  any  or  either 
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of  said  companies,  hereby  authorized  to  be  issued  on  the 
respective  roads,  property  and  equipments,"  except  as  i 
those  proTisions  of  the  act  of  1862,  relating  to  the  tran 
mission  of  despatches,  and  the  transportation  of  mail 
troops,  munitions  of  war,  supplies  and  public  stores  of  tl 
United  States. 

Section  fifteen  of  the  same  act  was  in  these  words :  "Th] 
the  several  companies  authorized  to  construct  the  afor< 
said  roads  are  hereby  required  to  operate  and  use  sai 
roads  and  telegraph  for  all  purposes  of  communicatioi 
travel  and  transportation,  so  far  as  the  public  and  th 
government  are  concerned,  ^s  one  continuous  line;  and 
in  such  operation  and  use,  to  afford  and  secure  to  each  equi 

advantages  and  facilities  as  to  rates,  time  and  transports 
tion,  without  any  discrimination  of  any  kind  in  favor  c 
the  road  or  business  of  any  or  either  of  said  companies,  o 
adverse  to  the  road  or  business  of  any  or  either  of  tb 
others;  and  it  shall  not  be  lawful  for  the  proprietors  o 
any  line  of  telegraph,  authorized  by  this  act,  or  the  ac 
amended  by  this  act,  to  refuse  or  fail  to  convey  for  al 
persons  requiring  the  transmission  of  news  and  message 
of  like  character  on  pain  of  forfeiting  to  the  persoi 
injured,  for  each  offence,  the  sum  of  one  hundred  dollars 
and  such  other  damage  as  he  may  have  suffered  on  accoun 
of  said  refusal  or  failure,  to  be  sued  for  and  recovered  ii 
any  court  of  the  United  States  or  of  any  State  or  Territon 
of  competent  jurisdiction." 

The  sixteenth  section  provided  that  any  two  or  more  o 
the  companies  authorized  to  participate  in  the  benefits  o 
that  act  might  at  any  time  unite  and  consolidate  upon  sucl 
termp  and  conditions  as  were  not  incompatible  with  sucl 
act  or  the  laws  of  the  State  or  States  in  which  ibe  roads  o 
such  companies  were,  and  such  consolidated  compan' 
should  be  entitled  to  receive  from  the  government  all  th 
grants,   benefits  and  immunities  that  the  respective  con 
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stituent    companies  were  entitled  to,   subject  te  all  the 
restrictions  imposed  upon  them. 

By  the  twenty-second  section  it  was  declared  that 
*' Congress  may,  at  any  time,  alter,  amend  or  repeal  this 
act/' 

In  our  judgment,  it  is  not  difiScult  to  ascertain  the 
intention  of  Congress  in  passing  the  acts  of  July  1,  1862, 
and  the  amendatory  act  of  July  2,  1864,  c.  216.  The 
supreme  object  to  be  attained  was  the  maintenance  and 
operation  of  both  a  railroad  and  telegraph  line  from  the 
Missouri  river  to  the  Pacific  ocean,  and  governmental  aid 
was  extended  in  order  to  accomplish  a  result  so  important 
to  the  whole  country. 

The  authority  given  to  the  Union  Pacific  Railroad  Com- 
pany to  lay  out,  locate,  construct,   furnish,  maintain  and 
enjoy    a  continuous  railroad   and  telegraph    line  on  that 
route,  sec.  1 ;  the  grant  of  public  lands  for  the  purpose  of 
aiding  in  the  construction  of  said  railroad  and  telegraph 
line,  sec.   3;  the  direction  that  patents  for  lands  granted 
should   be  issued  as  each  forty  consecutive  miles  of  such 
railroad  and  telegraph  line  appeared,  upon  the  certificate 
of   commissioners,  appointed  by  the  president,    to  have 
been  completed  and  equipped  in  all  respects  as  required, 
sec.  4;  the  making  the  bonds  of  the  United  States  a  first 
mortgage  on  the  whole  line  of  the  railroad  and  telegraph, 
sec.  5;  the  explicit  declaration    that  the  grant  of  public 
lands  were  made  upon  the  condition,  among  others,  that  the 
company  should  keep  said  railroad  and  telegraph  line  in 
repair  and  use,  and  at  all  times  transmit  despatches  over 
said  telegraph  line,  sec.   6;  the  requirement  that  the  com- 
pany should  complete  said  railroad  and  telegraph  on  the 
route  prescribed  and  within   a   named  time,  sec.    7;    the 
reservation  that  Congress  may  at  any  time,  having  d«e 
regard  to  the  rights  of  the  companies  nan>ed,  add  to,  alter, 
amend  or   repeal  the  act  in  order    that    it    may    betttr 
accomplish  the  object  of   the  government,    namely,    **to 
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promote  the  public  interest  and  welfare  by  the  construc- 
tion of"  said  railroad  and  telegraph  line^  and  keep  the 
same  in  working  order,  and  to  secure  to  the  government 
at  all  times  (but  particularly  in  time  of  war)  **the  use  and 
benefits  of  the  same  for  postal,  military  and  other  pur- 
poses/' sec.  18;  these  and  other  provisions  are  wholly 
inconsistent  with  the  idea  that  the  Union  Pacific  Railroad 
Company  could  have  fulfilled  its  obligations  to  the 
government  by  simply  constructing  a  railroad,  without 
making  any  provision  whatever  for  [the  constnictioD, 
maintenance  or  operation  of  a  telegraph  line,  thereby  leaf- 
ing all  communication  by  telegraph,  along  its  route,  to 
the  absolute  control  of  private  corporations  deriving  no 
corporate  authority  from  the  National  Qovernment,  and 
whose  operations  would  not  ordinarily  be  subjected  to 
national  supervision. 

The  same  observations  are  applicable  to  the  Leaven- 
worth, Pawnee  and  Great  Western  Railroad  Company— 
afterwards,  and  successively,  as  has  been  stated,  the 
Union  Pacific  Railway  Company,  Eastern  Division,  and 
the  Kansas  Pacific  Railway  Company.  That  corporation 
was  authorized  to  construct  not  simply  a  railroad,  but  a 
railroad  and  telegraph  line,  between  certain  points,  upon 
the  same  terms  and  conditions  as  were  prescribed  in  the 
act  for  the  construction  of  a  railroad  and  telegraph  line  by 
the  Union  Pacific  Railroad  Company. 

The  purpose  of  Congress,  as  indicated  in  the  act  of  1862, 
to  provide  for  the  construction  of  telegraph  lines  by  the 
companies  named  in  it,  in  connection  with  their  respective 
railroads,  was  unchanged  at  the  time  of  the  passage  of  the 
amendatory  act  of  July  2,  1864,  c.  216.  The  latter  act,  as 
we  have  seen,  gave  authority  to  the  companies  authorized  to 
participate  in  the  construction  of  the  roads  that  were  to 
connect  the  Missouri  river  with  the  Pacific  ocean  to  place 
a  first  mortgage  on  their  respective  railroads  and  telegraph 
lines,   and  made  the   mortgage  held  by  the  United  States 
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subordinate  to  it.  Sec.  10.  It  did  more.  It  required 
those  companies  to  operate  and  use  their  roads  and 
telegraph  for  all  purposes  of  communication,  travel  and 
transportation,  so  far  as  the  public  and  government  were 
concerned,  ''as  one  connected,  continuous  line,''  and  with- 
out discrimination  against  either  road — a  requirement 
that  would  not  have  been  made  if  Congress  had  not 
intended  that  each  company  receiving  aid  from  the 
government  should  itself  maintain  and  operate  or  control, 
or  should  provide  for  the  maintenance,  on  its  own  route, 
and  under  its  own  control,  of  a  telegraph  line  for  the 
accommodation  of  both  the  government  and  the  general 
public. 

W4)at  we  have  said  as  to  the  objects  that  Congress 
intended  to  accomplish  by  aiding  the  construction  of  a  rail- 
road and  telegraph  .  line  from  the  Missouri  river  to  the 
Pacific  ocean  is  based  upon  sections  one  to  eighteen, 
inclusive,  of  the  act  of  July  1,  1862,  and  upon  the  pro- 
visions of  the  amendatory  acts  of  July  2,  1864,  c.  216,  and 
June  20,  1874,  18  Stat.  Ill,  c.  331.  If  we  look  alone  to 
those  sections  and  provisions,  the  conclusion  must  be  that 
any  company  named  in  the  act  of  1862,  and  receiving  the 
aid  therein  granted  by  the  government,  was  required  itself, 
and  through  its  own  oflScers  and  employes,  to  construct, 
maintain  and  operate  both  a  railroad  and  telegraph  line, 
and  could  not  assign  or  transfer  to  any  other  corporation 
its  franchises  in  that  regard. 

But  there  is  a  section  in  the  act  of  1862  showing  that, 
for  the  benefit  of  certain  telegraph  companies  that  had 
already  expended  large  sums  in  the  construction  of  tele- 
graph linos,  Congress  was  willing,  in  a  named  con- 
tingency, to  relieve  tbe  railroad  companies  receiving 
governmental  aid,  from  at  least,  any  present  obligation  to 
construct  telegraph  lines  on  their  respective  rights  of  way. 
That  contingency  is  indicated  in  the  nineteenth  section  of 
the  act  of  1862,  which  provides: 


I 


m  728  AMERICAN  ELECTRICAL  CASES.       [vol. 

United  States  ▼.  Railway  &  Telegraph  Cob. 


**That  the  several  railroad  companies  herein  named  i 
authorized  to  enter  into  an  arrangement  with  the  Pad 
Telegraph  Company,  the  Overland  Telegraph  Compa 
and  the  California  State  Telegraph  Company,  so  that  t 
present  line  of  telegraph  between  the  Missouri  river  a 
San  Francisco  may  be  moved  upon  or  along  the  line 
said  railroad  and  branches  as  fast  as  said  roads  ai 
branches  are  built;  and  if  said  arrangement  be  enter 
into,  and  the  transfer  of  said  telegraph  line  be  made 
accordance  therewith  to  the  line  of  said  railroad  ai 
branches,  such  transfer  shall,  for  all  purposes  of  this  m, 
be  held  and  considered  a  fulfilment  on  the  part  of  sa 
r^lroad  companies  of  |the  provisions  of  this  act  in  rega 
to  the  construction  of  said  line  of  telegraph.  And,  in  ca 
of  disagreement,  said  telegraph  companies  are  authoris< 
;^«-  to  remove   their  line  of  telegraph  along  and  upon  the  111 

4   ■'     '    •  • 

j;-  of  railroad  herein  contemplated  without  prejudice  to  tl 

*'^:  rights  of  said  railroad  companies  named  herein/' 

A  similar  provision  relating  to  the  Union  Pacific  Rai 
road  Company  and  the  United  States  Telegraph  Compaz 
and  its  associates  was  embodied  in  the  fourth  section  < 
the  act  of  Congress,  commonly  known  as  the  Idaho  act, 
July  2,  1864,  c.  220,  13  Stat.  373,  entitled  "An  act  f< 
increased  facilities  of  telegraph  communication  betwec 
the  Atlantic  and  Pacific  States  and  the  Territory 
Idaho." 

By  the  latter  act  the  United  States  Telegraph  Compai 
and  their  associates  were  authorized  to  erect  a  line  or  lin 
of  magnetic  telegraph  between  the  Missouri  river  and  St 
Francisco  on  such  routes  as  they  might  select,  to  conoe 
with  its  lines  then  constructed  and  being  constructs 
through  the  States  of  the  Union.  It  was  given  the  use 
such  unoccupied  land  of  the  United  States  as  was  necessai 
for  right  of  way,  and  materials,  and  for  the  establishii 
of  stations  along  said  line  for  repairs,  not  exceeding  at  ar 
station  one  quarter-section  of  land,  and  such  stations  n 
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to  exceed  one  in  fifteen  miles  on  the  average  of  the  whole 
line,   unless  said  lands  should  be  required  by  the  govern- 
ment of  the  United  States  for  railroad  or  other  purposes. 
Sec.  1.     Under  the  direction  of  the  president  of   United 
States  it  was  authorized  to  erect  a  telegraph  line  from 
Fort  Hall  to  Portland,   Oregon,   and  from   Fort  Hall  to 
Bannock  and  Virginia  City,  in  the  Territory  of  Idaho,  with 
the  same  privileges  as  to  the  right  of  way,  and  so  forth,  as 
provided  in  the  first  section;  the  United  States  to  have 
priority  in  the  use  of  said  lines  of  telegraph  to  Oregon  and 
Idaho.     Sec.  2.     It  was  authorized  to    send  and  receive 
despatches,   on  payment  of  the  regular  charges  for  trans- 
mission, over  any  line  then  or  thereafter  to  be  constructed 
by  the  authority  or  aid  of  Congress,  to  connect  with  any 
line   or  lines  authorized    or  erected    by  the   Russian    or 
English  governments,  and  all  despatches  received  by  its 
line  or  lines  were  to  be  transmitted  in  the  order  of  their 
reception,  and  the  answers  delivered  to  the  United  States 
Telegraph  Company  for  transmission  over  their  lines  to 
the  office  whence  the  original  message  was  sent,  whenever 
so  directed  by  the  sender  thereof.     Sec.  3.     By  the  fourth 
section  it  was  provided:  ''The  several  railroad  companies 
authorized  by  the  act  of  Congress  of  July  one,  eighteen 
hundred    and    sixty-two,    are    authorized  to    enter  into 
arrangements  with  the  United  States  Telegraph  Company 
so  that  the  line  of  telegraph  between  the  Missouri  river 
and  San  Francisco  may  be  made  upon  and  along  the  line 
of  said  railroads  and  branches  as  fast  as  said  roads  and 
branches  are  built,  and  if  said  arrangements  be  entered  into 
and  the  transfer  of  said  telegraph  line  be  made  in  accord- 
ance therewith  to  the  line  of  said  railroads  and  branches, 
such  transfer  shall,  for  all  purposes  of  the  act  referred  to, 
be  held  and  considered  a  fulfilment  on  the  part  of  said  rail- 
road companies  of  the  provision  of  the  act  in  regard  to  the 
construction  of  a  telegraph  line;  and,  in  case  of  disagree- 
ment, said  telegraph  company  are  authorized  to  remove 
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their  line  of  telegraph  along  and  upon  the  lines  of  railroad 
tliereiii  ceateraplated,  without  prejudice  to  the  rights  of 
said  railroad  companies/' 

Referring  to  the  nineteenth  section  of  the  act  of  1862, 
Mr.  Justice  Miller,  in  Western  Union  TeL  Co.  v.  Union 
Pacific  Railway,  3  Fed.  Rep.  721,  728  (1  McCrary,  581, 
688),  said:  *'The  three  telegraph  companies  here  spoken 
of,  together  constituted,  at  the  time  this  statute  was  passed, 
a  continuous  line  of  telegraph  from  the  Missouri  river  to 
San  Francisco;  and  it  was  obvious  that  the  building  of 
another  line  parallel  to  that,  and  not  far  distant  from  it, 
would  have  a  very  injurious  efifect  upon  the  value  of  the 
property  of  those  telegraph  companies;  and  it  was  to 
protect  those  companies  and  to  prevent  the  injury  which 
would  follow  from  the  construction  of  another  line  between 
the  same  points,  over  an  uninhabited  region  of  country, 
that  Congress  provided  that,  by  an  arrangement  with  the 
railroad  company,  if  those  companies  should  remove  their 
wires  along  the  line  of  that  road  so  they  could  be  used  both 
for  railroad  purposes  and  the  use  of  the  general  public,  then 
the  obligation  of  the  railroad  company  under  the  act  of 
Congress  to  build  another  line  should  no  longer  exist/* 

In  reference  to  the  fourth  section  of  the  Idaho  act,  the 
same  eminent  justice  said:  "It  does  not  admit,  in  my 
opinion,  of  any  reasonable  doubt  that  if  the  United  States 
Telegraph  Company  mentioned  in  that  statute,  or  any  com- 
pany which  had  the  same  rights  and  authorities  on  that 
subject  that  that  company  had,  eqtered  into  an  agree- 
ment with  the  Pacific  Railroad  Company,  or  any  of  its 
branches  built  under  the  authority  of  the  original  act  of 
1862,  which  secures  the  proper  construction  and  opera- 
tion of  a  line  of  telegraph  along  its  road  for  the  benefit  of 
the  public,  that  it  is  absolved  from  the  obligation  imposed 
upon  it  by  the  act  of  1862,  to  construct  and  operate  such 
a  telegraph  line.  It  was  manifestly  the  design  of  this  act 
of  1864  to  enable  the  United  States  Telegraph  Company  to 
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become  substituted,  by  a  proper  arrangement  with  the 
Pacific  Railroad  Company  and  its  branches,  to  the  right  to 
build  a  telegraph  line  along  the  track  and  right  of  way  of 
those  railroad  companies,  and  thereby  to  relieve  those 
companies  from  the  obligation  to  build  and  operate  such 
aline."     Id.  727. 

We  concur  in  these  observations  as  to  the  scope  and 
effect  of  the  nineteenth  section  of  the  act  of  1862,  and  of 
the  like  section  in  the  Idaho  act  of  July  2,  1864,  c.  220. 
But  it  must  be  observed  that  the  transfer  to  the  roadway 
of  the  Union  Pacific  Railroad  of  the  lines  of  the  telegraph 
companies,  or  either  of  them,  named  in  the  nineteenth 
section  of  the  act  of  1862,  was  not  in  pursuance  of  any 
^^arrangement"  made  with  those  companies.  On  the 
contrary,  as  stated  by  counsel,  the  lines  constructed  by 
telegraph  companies  between  Omaha  and  Ogden,  and 
operated  by  the  Western  Union  Telegraph  Company  prior 
to  the  actual  completion  of  the  railroad  between  those 
points,  were  transferred  to  the  south  side  of  the  railroad  as 
the  work  of  railroad  construction  proceeded,  without  any 
arrangement  whatever  with  the  railroad  company.  This 
was  done  under  that  clause  in  the  nineteenth  section  of 
the  act  of  1862,  providing  that  '*in  case  of  disagreement 
said  telegraph  companies  are  authorized  to  remove  their 
line  of  telegraph  along  and  upon  the  line  of  railroad 
herein  contemplated  without  prejudice  to  the  rights  of 
said  railroad  companies  named  herein." 

In  reference  to  the  telegraph  line  from  Kansas  City,  via 
Lawrence  and  Rossville,  to  Denver,  the  claim  is,  that  a 
part  of  it  was  constructed  under  some  arrangement 
between  the  railroad  company  and  Samuel  Hallett,  con- 
tractor; that  the  balance  was  constructed  under  the  con- 
tract  of  October  1,  1866,  between  the  Western  Union  Tele- 
graph Company  and  the  Kansas  Pacific  Railroad  Company, 
the  latter  contracting  by  the  name  it  then  used  of  the 
Union  Pacific  Railway   Company,  Eastern  Division;  and 
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that  after  that  date  and  until  1880.  the  line  of  telegraph 
«Ttending  from  Kansas  City  to  Denver  was  operated  und^ 
the  contract  of  October  1,  1866.  It  is  further  claimed 
that  the  telegraph  line  so  constructed  was  accepted  by  ths 
government  as  a  substitute  for  the  line  which  the  charter 
of  the  railroad  company  required  it  to  construct,  maintaiQ 
and  operate. 

If  it  were  true  that  the  telegraph  line  on  the  KansM 
Pacific  branch  was  constructed  on  the  roadway  of  the  rail- 
road company  under  such  an  "arrangement"  with  the 
railroad  company  as  was  contemplated  or  permitted  by  ths 
fourth  section  of  the  Idaho  act,  and  that  the  government, 
by  not  declaring  to  the  contrary,  is  to  be  deemed  to  ham 
accepted  the  construction  by  the  telegraph  companies  of  s 
line  on  the  south  side  of  the  right  of  way  of  the  Unioo 
Pacific  Railroad  as  equivalent  to  an  "arrangement" 
allowed  by  the  nineteenth  section  of  the  act  of  1862,  ths 
question  would  remain  whether  such  arrangements,  eveo 
if  legal  in  all  respects  when  made,  ao  tied  the  hands  of  the 
government  th.tt  it  could  not,  at  a  subsef]Ut?nt  dale,  in 
esi'cution  of  the  purposes  of  Congress,  require  the  rail- 
road company,  by  its  own  oEScers  and  employes  exclu- 
eively,  to  maintain  or  operate  telegraph  lines  for  railroad, 
governmental  and  commercial  purposes,  on  and  over  its 
roads,  for  the  construction  of  which  the  aid  of  the  United 
Slates  was  accepted. 

We  have  seen  that  the  object  of  giving  governmental 
aid  to  the  corporations  named  in  the  act  of  1862  was  to 
promote  the  public  interest  and  welfare  by  the  construc- 
tion and  operation  of  a  railroad  and  telegraph  line,  to  the 
use  and  benefit  of  which  the  government  should  be 
entitled  at  all  times,  particularly  in  time  of  war,  for 
postal,  military  and  other  purposes;  and  that  "the  better 
to  accomplish"  that  object  Congress  reserved  the  power, 
capable  of  being  exercised  at  any  time,  of  adding  to,  alter- 
ing, amending  or  repealing  such  act,  having  "due  regard 
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to  the  rights"  of  the  companies  named  in  it;  and  that  by 
the  act  of  1864,  c.  216,  the  several  companies  authorized 
to  construct  the  roads  named  were  required  to  operate  and 
use  their  roads  and  telegraph  for  all  purposes  of  com- 
munication, travel  and  transportation,  as  one  connected* 
continuous  line,  affording  equal  advantages  and  facilities 
as  to  rates,  time  and  transportation,  without  discrimina- 
tion against  other  companies,  or  against  persons  requiring 
the  transmission  of  news  and  messages. 

No  express  limitation  is  imposed  upon  the  exercise  of 
the  power  so  reserved,  except  that  the  act  of  1862  required 
that  due  regard  be  had  to  the  rights  of  the  railroad  com- 
panies that  accepted  its  provisions.  But,  looking  at  the 
entire  act,  it  is  clear  that  there  was  no  purpose  to  inter- 
fere with  the  authority  of  Congress  to  enact  such  laws,  by 
way  of  addition  to  or  alteration  of  existing  legislation,  as 
were  necessary  or  conducive  to  the  attainment  of  the 
public  objects  sought  to  be  attained.  Indeed,  the  words  in 
the  act  of  1862,  *'due  regard  for  the  rights  of  said  com- 
panies named  therein,"  suggest  only  such  restrictions  as 
the  law,  without  such  words,  would  imply. 

It  would  not  be  competent  for  Congress,  under  the  guise 
of  altering  and  amending  the  act  in  question,  to  impose 
upon  the  railroad  company  duties  wholly  foreign  to  the 
objects  for  which  it  was  created  or  for  which  govern- 
mental aid  was  given.  Neither  could  it,  by  such  altera- 
tion or  amendment,  destroy  rights  actually  vested,  nor 
disturb  transactions  fully  consummated.  We  may  here, 
not  inappropriately,  repeat  what  was  said  in  the  Sinking 
Fund  Cases,  99  U.  S.  700,  718,  719,  720,  that  **this  power 
has  a  limit,"  and  ** cannot  be  used  to  take  away  property 
already  acquired  under  the  operation  of  the  charter,  or  to 
deprive  the  corporation  of  the  fruits  actually  reduced  to 
possession  of  contracts  lawfully  made."  Again  in  the 
same  case:  "The  United  States  cannot,  any  more  than  a 
State,  interfere  with  private  rights,  except  for  legitimate 


AMERICAN  ELECTRICAL  CASES,      [vol.* 

,     Dniled  States  t.  Rftilwa^  &  Telegraph  Cos. 

goverom^atal  purposes.  Tiiey  are  not  iacluded  wit'iin 
the  conatiiutional  probibitioD  which  preveuis  States  from 
passiug  laws  impairing  the  obligation  of  contracts,  but 
equally  with  the  States  they  are  prohibited  from  deprir- 
ing  persons  or  corporations  of  property  without  due  pro- 
cess of  law.  They  cannot  legislate  back  to  tbemselres, 
without  making  compensatioo,  the  lands  they  have  gireii 
this  corporation  to  aid  in  the  construction  of  its  railroad. 
Neither  can  they  by  legislation  conapel  the  corporation  to 
discharge  its  obligations  in  respect  to  the  subsidy  bonds 
otherwise  than  according  to  the  terms  of  the  contract 
already  made  in  that  connection.  The  United  Stales  are 
as  much  bound  by  their  contracts  as  are  individuals.  If 
they  repudiate  their  obligations,  it  is  as  much  repudiation, 
with  all  the  wrong  and  reproach  that  term  implies,  as  it 
would  be  if  the  repudiator  had  been  a  State  or  a 
municipality  or  a  citizen.  No  change  can  be  made  m  tbp 
title  created  by  the  grant  of  the  lands,  or  on  the  contract 
for  the  subsidy  bonds,  without  the  consent  of  the  corpora- 
tion.    All  this  is  indi9piual>le." 

But  it  cannot  be  doubted  that  the  act  of  18SS  is  within 
the  general  scope,  and  consiaiont  with  the  objects,  of  the 
previous  statutes  relating  to  railroad  and  telpgraphic  com- 
munication between  the  Missouri  river  and  the  Pacific 
ocean  If  Congress  concluded — and  we  must  assume,  from 
the  provitiious  of  the  act  of  1S62,  that  it  did  conclude — that 
the  public  interests  and  the  general  welfare  would  be  pro- 
moted if  the  railroad  company,  accepting  uational  aid. 
should  exercise  through  its  own  officers  and  employes  exchi- 
ively,  the  telegraphic  franchises  granted  to  it,  it  is  diffi- 
cult to  perci  ive  how  legislation  designed  to  enforce  such  s 
policy  can  be  held  to  be  wanting  in  due  regard  to  the 
rights  of  such  company. 

It  may  be  that  Congress  passed  the  act  of  1888  becatise, 
in  its  judgment,  the  rights  of  the  government  and  of  the 
public,  in  the  matter  of  telegraphic  communication,  could 
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be  fully  secured  or  effectively  guarded  only  by  means  of 
telegraph  lines  maintained  and  operated  by  a  corporation 
deriving  its  power  from  the  general  government,  and 
subject,  in  respect  of  the  general  conduct  of  its  affairs,  to 
national  supervision  and  control.  If  such  considerations 
induced  the  passage  of  the  act  of  1888,  can  the  validity 
of  that  legislation  be  made  to  turn  upon  the  inquiry  by 
the  courts  whether  the  policy  inaugurated  by  Congress 
was  best  for  the  public  interests?  Can  it  be  said  that  the 
act  of  1888  is  not  germane  or  related  to  the  objects  for  the 
attainment  of  which  the  aid  of  the  government  was 
bestowed,  as  indicated  in  the  act  of  1862?  These  ques- 
tions must  be  answered  in  the  negative.  We  have  nothing 
to  do  with  the  wisdom  or  policy  of  legislation.  The  dis- 
cretion of  Congress  in  such  matters  cannot  be  controlled 
by  the  judiciary,  nor  can  the  courts  disregard  an  act  of 
legislation  merely  upon  the  ground  that  the  public  interests 
would,  in  their  judgment,  have  been  best  subserved  by 
leaving  telegraphic  communications,  along  the  route  of 
railroads  constructed  with  national  aid,  under  the  domin- 
ation of  private  corporations  organized  under  State 
authority.  We  can  consider  only  the  question  of  legisla- 
tive power.  If  the  power  existed  to  enact  the  statute  of 
1888,  the  duty  of  the  courts  is  to  give  full  effect  to  the 
will  of  Congress.  No  other  position  can  be  taken  without 
attributing  to  the  judiciary  an  authority  to  revise  the 
action  of  the  legislative  branch  of  the  government  that  it 
does  not  possess,  and  which  the  established  principles  of 
our  government  forbid  it  to  exercise. 

The  contention  that  the  act  of  1888  did  not  have  due 
regard  to  the  right  of  the  railroad  company  is  based  upon 
that  provision  in  the  act  of  1862  (sec.  19),  and  a  similar 
provision  in  the  act  of  1864  (sec.  4),  which  permitted  the 
railroad  company  to  make  an  "arrangement''  with 
certain  telegraph  companies  to  place  their  lines  upon  and 
along    the  route   of    the   railroad   and    branches — such 


739  A&CERIGAN  ELECTRI 

Dnited  States  v.  RaUwfty  * 

transfer  to  bo  held  and  considered 
the  act,  ft  fxUjUmenl  on  the  part  of 
of  the  proriBioDi  of  the  act  "in  re{ 
sftid  lines  of  telegraph."  But 
accompanied  by  the  transfer  of  tel< 
bj  telegraph  companies  to  the  i 
compaoj,  had  no  other  effect  tha 
compftDj  from  any  preterU  duty  il 
graph  line  to  be  used  under  the 
for  the  purposeB  indicated  by  Con 
the  authority  of  Congress,  undei 
require  the  railroad  company  itsel 
in  the  future,  by  its  officers  and  eE 
lines  on  its  main  road  and  branch 

Indeed,  bo  arrangement  of  the  ( 
have  been  made,  except  in  full  vie 
to  add  to,  alter  or  amend  the 
Although,  as  just  stated,  that  poi 
exercised,  so  as  to  divest  either  tl 
the  telegraph  company  of  property 
disturb  or  annul  any  transacti( 
while  such  arrangement  was  in  I 
for  Congress  to  make  such  additioi 
or  amendments  of,  previous  statui 
■maintenance  or  operation  by  I 
through  its  own  officers  and  en 
line  over  and  along  its  main  liuE 

It  is  of  no  conaeqiieuce  that  sue)' 
the  purpose  contemplated  by  tht 
ment  of  the  character  described;  i 
could  only  have  contracted,  in  view 
by  Congress  of  the  power  expressl 
ahovld  bold  Che  addition  made  bj 
act  of  1662,  and  tb«  acts  amet 
beyond  the  power  of  Congress,  it  v 
impossible,    to    prescribe  the    lio 
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national  Legislature  must  keep,  and  beyond  which  it  may 
not  pass,  when  exerting  its  reserved  power  of  adding  to, 
altering  or  amending  statutes  and  charters  of  incorpora- 
tion. 

We  have,  therefore,  considered  the  question  before  us 
just  as  if  a  contract  or  arrangement,  between  the  railroad 
and  telegraph  company,  for  the  construction  by  the  latter 
of  a  telegraph  line  on  the  route  of  the  former,  expressly 
recited  the  provision  of  the  act  of  1862,  by  which  Congress 
reserved  the  power,  to  be  exerted  at  any  time,  to  add  to, 
amend  or  repeal  the  act  which  authorized  such  contract  or 
arrangement. 

In  this  view,  it  must  be  held  that  by  its  reservation  of 
authority  to  add  to,  alter,  amend  or  repeal  the  acts  in 
question,  whenever  it  chose  so  to  do.  Congress,  subject  to 
the  limitation  that  rights  actually  vested  or  transactions 
fully  consummated  could  not  be  disturbed,  intended  to 
keep  within  its  control  the  entire  subject  of  railroad  and 
telegraphic  communication  between  the  Missouri  river  and 
the  Pacific  ocean,  through  the  agency  of  corporations 
created  by  it,  or  that  had  accepted  the  bounty  of  the 
government.  It  was  never  intended  that  the  railroad 
companies,  accepting  such  bounty,  should  be  able,  by  any 
contract  or  arrangement  with  telegraph  companies,  to  dis- 
charge themselves,  for  all  time  and  beyond  the  authority 
of  Congress  otherwise  to  provide,  from  the  obligation  to 
exercise,  by  their  oflBcers  and  agents  exclusively,  the  tele- 
graphic franchises  received  by  them  from  the  National 
Government. 

These  principles  are  fully  supported  by  former  decisions, 
in  which  this  court  has  determined  the  scope  and  effect  of 
constitutional  or  statutory  provisions  that  reserved  to  the 
Legislature  granting  charters  of  incorporation,  or  enacting 
statutes  under  which  private  rights  might  be  acquired,  the 
power  to  alter,  amend  or  repeal  such  charters  or  statuteb. 

VOL.   VI — 47. 
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Tomlimon  v.  Jessup,  15  Wall.  454,  457,  458;  MilUr  v.  SiaU, 
15  Wall.  478;  Holyake  Company  v.  Lyman,  15  Wall.  600; 
SinHng  Fund  Cases,  99  U.  S.  700,  720.  721;  Greenwocij. 
Freight  Co.,  105 U.  S.  13,  21;  Close  v.  GUnwood  Cemetery.W 
U.  S.  466,  476;  Spring  Valley  ]VaUr  Works  Co.  v.  SckotHeT, 
110  U.  8.  347,  352;  Louisville  Gas  Go.  v.  Cilhena*  Gas  Co., 
115  U.  S.  683,  696;  GibLs  v.  Cortsolidated  Gas  Co.,  130  U. 
S.  396,  408;  Sioux  City  Street  Railway  V.  Sioiiz  City.  lH 
U.  S.  98,  108;  Louisville  Water  Co.  v.  Clark,  143  U.  S.  1, 
12,  14;  Hamilton  Gas  Light  Co.  V.  Hamilton  City,  146  F. 
8.  258,  270;  N.  Y.  &  N.  E.  Railroad  v.  Bristol,  151  U.  S. 
656.  567. 

What  has  been  said  in  refereuce  to  tha  effect  of  ibe 
reservation  in  tlie  act  of  1862  of  the  right  of  addingU, 
altering,  amending  or  repealing  it3  provisions,  i^  appli* 
cable  to  the  fourth  aeciion  of  the  Idaho  act  of  July  2, 18W, 
which  permitted  the  several  railroad  companies  referred  m 
in  the  act  of  1862  to  make  an  arrangement  with  tha  Uaitod 
States  Telegraph  Company,  such  as  was  permitted  by  ibe 
nineteenth  section  of  the  act  of  1862  to  be  made  witb  tlie 
telegraph  companies  therein  named.  The  fourth  section 
of  the  Idaho  act  was,  in  legal  effect,  nothing  more  tbnn 
an  amendment  or  enlargement  of  the  nineteenth  section  of 
the  act  of  1862,  by  adding  the  name  of  another  telegrapb 
company  to  those  mentioned  in  the  latter  section. 

It  was  suggested  in  argument  that  the  objects  of  the  act 
of  1862  could  be  fully  accomplished  by  means  of  a  tele- 
graph company,  incorporated  by  one  of  the  Statea,  and 
which,  by  placing  its  lines  on  the  route  of  the  railroad, 
could  meet  all  the  demands,  as  well  of  the  railroad  com- 
pany, aa  of  the  government  and  the  general  public.  But 
this  suggestion  can  have  no  weight  in  the  present  inquiry. 
For  if,  as  intimated,  the  execution  of  the  act  of  1888  will 
result  in  no  real  good  to  the  general  public,  and  may  er^n 
be  injurious  to  the  pecuniary  interests  which  the  govern- 
ment has  in  the  Union  Pacific  Eailvvay  and  its  branches, 
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that  is  a  question  of  public  policy,  with  which  the 
judiciary  is  not  concerned,  and  the  responsibility  for  which 
is  with  another  branch  of  the  government. 

We  perceive  no  escape  from  the  conclusion  that  it  is 
entirely  competent  for  Congress  to  add  to,  alter  or  amend 
the  acts  of  1862  and  1864,  so  as  to  require  the  Union 
Pacific  Railway  Company  possessing  the  rights  and  powers 
of  its  constituent  companies,  to  maintain  and  operate,  by 
and  through  its  own  o£Scers  and  employes,  telegraph  lines, 
for  railroad,  governmental,  commercial  and  other  purposes, 
and  to  exercise  itself  and  alone  all  the  telegraphic  franchises 
conferred  upon  it.  It  is  enjoying  the  bounty  of  the 
government,  subject  to  the  condition,  among  others,  that 
it  will  perform  these  duties  whenever  required  by 
Congress. 

It  becomes  necessary  now  to  determine  in  what  respects 
the  agreements  of  1866, 1869, 1871  and  1881,  if  kept  and  per- 
formed by  the  defendants,  are  inconsistent  with  the  rights 
of  the  United  States,  and  whether,  by  their  necessary 
operation,  they  will  interfere  with  the  performance  by  tlie 
Union  Pacific  Railway  Company  of  the  duty  imposed  upon 
it  by  the  act  of  1888. 

Looking  first  at  the  agreement  of  October  1,  1866, 
between  the  Union  Pacific  Railway  Company,  Eastern 
Division,  and  the  Western  Union  Telegraph  Company,  it 
will  be  seen  that  the  Western  Union  Telegraph  Company 
does  not.  in  that  agreement,  expressly  undertake  to  meet 
the  obligations  imposed  by  the  Pacific  Railroad  acts  upon 
the  railroad  companies  named  in  them,  of  constructing, 
maintaining  and  operating  both  a  railroad  and  telegraph 
line,  on  their  respective  routes,  for  the  use  equally  of  the 
government  and  the  public.  It  does  undertake  to  perform, 
without  charge  to  the  railway  company,  what  should  be 
"decided  by  competent  authority"  to  be  the  telegraphic 
obligations  of  the  railroad  company  to  the  government. 
Sec.   10.      Whom  the  parties  regarded  as    competent  to 
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decide  &s  to  the  nature  and  extent  of  saob  obtigationt, 
does  not  appear  from  the  agreement.  Th«  effect  of  thh 
stipulation,  as  between  the  railway  company  and  the  tel^ 
graph  company,  waa  to  excuse  the  latter  from  perforaiog 
any  services  for  the  goTernment,  until  compet«Dl 
authority  decided  that  such  serrice  was  due  from  lbs 
former. 

But  passing  this  point,  as  one  not  controlling  in  the 
case,  it  is  evident  that  the  effect,  if  not  the  object,  of  ih* 
agreement  was  to  give  the  telegraph  company  the  absolaCe 
control  of  all  telegraphic  business  on  the  route  of  til 
Union  Pacific  Railway  Company,  Eastern  Diviaioo. 

The  provision  that  the  railway  company  should  tran*- 
port  for  the  telegraph  company,  free  of  charge,  all  tha 
persons  engaged,   and  material  required,  in  the  conslruo- 
tioQ,    repairing    and  maintaining  the  telegraph  line  for 
which  the  agreement  provided,  while  eiacting  fromotiwt 
telegraph  companies,  for  persons  engaged  and  tor  proper^ 
int'?niKiJ   to  bo  used,  in  building   a  telegraph   line  on  Ihe 
railway  company's  roadway,  the  usual  rates  forpMsingen 
and  freight,  sees.  4,   5;  the  stipulation  that  th«  railway 
company  should   not  give  permission  to  another  telegrftph 
company  to  construct  or  operate  any  telegraph  line  upon 
the  lauds    or  roadway   of  the   railway   company,   without 
the  consent  in  writing  of  the  telegraph  company,  sec.  5; 
the  provision  that  the  railway  company  should  not,  with- 
out the  consent  of  the  telegraph  company,  transmit  cam- 
mercial  or  paid  business  from  any  station  whera  the  latter 
had  an  ofBce;  and  the  provision  that  the  railway  company 
should  account  fur  and  pay  over  to  the  telegraph  com- 
pany, at  the  tariff  rates  established  by  the  latter,  all  sunn 
received  by  the  railway  company  for   messages  seat  froa 
points  where  the  telegraph  company  had  no  aeparate  otfica, 
if  such  sums  were  not  sufficient  to  meet  the  ezpensoa  of  a 
separate  telegraph  office,  sec.  8 — these  provisions,  to  »ay 
nothing  of  others,  all  plainly  indicata  that  the  obJMt  of 
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that  is  a  question  of  public  policy,  with  which  the 
judiciary  is  not  concerned,  and  the  responsibility  for  which 
is  with  another  branch  of  the  government. 

We  perceive  no  escape  from  the  conclusion  that  it  is 
entirely  competent  for  Congress  to  add  to,  alter  or  amend 
the  acts  of  1862  and  1864,  so  as  to  require  the  Union 
Pacific  Railway  Company  possessing  the  rights  and  powers 
of  its  constituent  companies,  to  maintain  and  operate,  by 
and  through  its  own  officers  and  employes,  telegraph  lines, 
for  railroad,  governmental,  commercial  and  other  purposes, 
and  to  exercise  itself  and  alone  all  the  telegraphic  franchises 
conferred  upon  it.  It  is  enjoying  the  bounty  of  the 
government,  subject  to  the  condition,  among  others,  that 
it  will  perform  these  duties  whenever  required  by 
Congress. 

It  becomes  necessary  now  to  determine  in  what  respects 
the  agreements  of  1866, 1869, 1871  and  1881,  if  kept  and  per- 
formed  by  the  defendants,  are  inconsistent  with  the  rights 
of  the  United  States,  and  whether,  by  their  necessary 
operation,  they  will  interfere  with  the  performance  by  the 
Union  Pacific  Railway  Company  of  the  duty  imposed  upon 
it  by  the  act  of  1888. 

Looking  first  at  the  agreement  of  October  1,  1866, 
between  the  Union  Pacific  Railway  Company,  Easteru 
Division,  and  the  Western  Union  Telegraph  Company,  it 
will  be  seen  that  the  Western  Union  Telegraph  Company 
does  not,  in  that  agreement,  expressly  undertake  to  meet 
the  obligations  imposed  by  the  Pacific  Railroad  acts  upon 
the  railroad  companies  named  in  them,  of  constructing, 
maintaining  and  operating  both  a  railroad  and  telegraph 
line,  on  their  respective  routes,  for  the  use  equally  of  the 
government  and  the  public.  It  does  undertake  to  perform, 
without  charge  to  the  railway  company,  what  should  be 
** decided  by  competent  authority"  to  be  the  telegraphic 
obligations  of  the  railroad  company  to  the  government. 
Sec.   10.      Whom  the  parties  regarded  as    competent  to 
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decido  aa  to  the  nature  and  extent  of  aaeb  obllgadon^  , 
does  not  appear  from  the  agreement.  The  eETect  of  tUk  ^ 
stipulation,  aa  between  the  railway  compaoy  and  the  tele- 
graph company,  was  to  excuse  the  latter  from  perlonaiDg 
any  services  for  the  goTernment,  until  compeMnl 
authority  decided  that  such  Bervica  was  due  frosi  (be 
former. 

But  passing  this  point,  aa  one  not  controlling  in  tlw 
case,  it  is  evident  that  the  effect,  if  not  the  object,  of  tba 
agrooment  whs  to  give  the  telegraph  company  the  absoluU 
control  of  all  telegraphic  business  on  the  route  of  thl 
Union  Pacific  Railway  Company,  Eastern  Diyision.  I 

The  provision  that  the  railway  company  should  trUfr     I 
port  for   the  telegraph  company,   free  of  charge,  all  tbt     I 
persons   engaged,    and  material  required,  in  the  coa^trti^ 
tion,    repairing    and  maintaining  the  telegraph  line  for 
■which  the  agreement  provided,  while  exacting  from  oiher 
telegraph  companies,  for  persons  engaged  and  for  property 
inti'nJoJ   to  bo  used,  in  building   a   talograph   line  on  ilie 
railway  company's  roadway,  the  usual  rates  forpaaaengen 
and   freight,  sees.  4,    6;  the   stipulation   that   the  railway 
company  should  not  give  permission  to  another  telegrapb 
company  to  construct  or  operate  any  telegraph  line  upon 
the  lands  or  roadway  of  the  railway  company,  without 
the  consent  in  writing  of  the  telegraph  company,  sec.  5; 
the  provision  that  the  railway  company  should  not,  willi- 
out  the  consent  of  the  telegraph  company,  transmit  cam- 
mercial  or  paid  business  from  any  station  where  the  latter 
had  an  office;  and  the  provision  that  the  railway  conpaoy 
should  account  fur  and  pay  over  to  the  telegraph  cob- 
pany,  at  the  tariff  rates  established  by  the  latter,  all  loiu 
received  by  the  railway  company  for  messages  sent  froa 
points  where  the  telegraph  company  had  no  separate  ofEca, 
if  such  sums  were  not  sufficient  to  meet  the  ezpensea  of  a 
separate  telegraph  office,  sec,  8 — these  provisions,  to  say 
nothing  of  others,  all  plainly  indicate  that  the  object  of 
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the  agreement  was  to  grant  to  the  Western  Union  Tele- 
graph  Company,  as  against  all  other  telegraph  companies, 
the  exclusive  right  to  control  the  railway  company's  road- 
way for  telegraphic  purposes,  so  far  as  that  could  be  done 
without  interfering  with  the  ordinary  operations  of  the 
railway  company. 

This  agreement  of  October  1, 1866,  enabling  the  Western 
Union  Telegraph  Company  to  exclude  all  other  telegraph 
corporations  from  the  roadway  of  the  railway  company,  if 
not  Yoid  as  against  public  policy,  independently  of  specific 
statutory  provisions,  was  inconsistent  with  the  act  of 
Congress  of  July  24,  1866,  14  Stat.  221,  c.  230,  entitled 
''An  act  to  aid  in  the  construction  of  telegraph  lines,  and 
to  secure  to  the  government  the  use  of  the  same  for  postal, 
military  and  other  purposes. '^  The  substantial  provisions 
of  this  statute  have  been  preserved  in  sections  6263  to 
5268,  inclusive,  of  the  Bevised  Statutes. 

By  the  act  of  June  8,  1872,  17  Stat.  c.  335,  pp.  308,  309, 
reproduced  in  section  3964  of  the  Revised  Statutes,  all  the 
waters  of  the  United  States,  during  the  time  the  mail  is 
carried  thereon,  and  all  railroads  or  parts  of  railroads  in 
operation,  are  post  roads.  And  by  the  above  statute  of  1866 
Congress  declared  that  any  telegraph  company  then  organ- 
ized, or  which  might  thereafter  be  organized,  under  the  laws 
of  any  State  of  the  Union,  should  have  the  right  to  con- 
struct, maintain  and  operate  lines  of  telegraph  through  or 
over  any  portion  of  the  public  domain  of  the  United  States, 
over  and  along  any  of  the  military  or  post  roads  of  the 
United  States  which  had  been  or  might  thereafter  be 
declared  such  by  act  of  Congress,  and  over,  under  or  across 
the  navigable  streams  of  the  United  States;  the  lines  of 
telegraph  to  be  so  constructed  and  maintained  as  not  to 
obstruct  the  navigation  of  streams  and  waters,  or  inteifere 
with  the  ordinary  travel  on  military  or  post  roads.  ''And 
any  of  said  companies,"  the  act  declared,  "shall  have  the 
right  to  take  and  use  from  such  public  lands  the  necessary 
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stone,  timber  and  other  materials  for  its  posts,  piers, 
stations  and  other  needful  uses  in  the  construction,  main- 
tenance and  operation  of  said  lines  of  telegraph,  and  may 
preempt  and  use  such  portion  of  the  unoccupied  public 
lands,  subject  to  preemption  through  which  its  said  lines 
of  telegraph  may  be  located  as  may  be  necessary  for  its 
stations,  not  exceeding  forty  acres  for  each  station ;  but 
such  stations  shall  not  be  within  fifteen  miles  of  each 
other." 

The  remaining  sections  of  that  act  were  as  follows:  "Sec. 
2.  That  telegraphic  communications  between  the  several 
departments  of  the  government  of  the  United  States  and 
their  officers  and  agents  shall,  in  their  transmission  over 
the  lines  of  any  of  said  companies,  have  priority  over  all 
other  business,  and  shall  be  sent  at  rates  to  be  annually 
fixed  by  the  Postmaster-General.  Sec.  3.  That  the  rights 
and  privileges  hereby  granted  shall  not  be  transferred  by 
any  company  acting  under  this  act  to  any  other  corpora- 
tion, association  or  person:  Provided,  however.  The  United 
States  may  at  any  time,  after  the  expiration  of  five  years 
from  the  date  of  the  passage  of  this  act,  for  postal, 
military  and  other  purposes,  purchase  all  the  telegraph 
lines,  property  and  effects  of  any  or  all  of  said  companies 
at  an  appraised  value,  to  be  ascertained  by  five  competent, 
disinterested  persons,  two  of  whom  shall  be  selected  by  the 
Postmaster-General  of  the  United  States,  two  by  the  com- 
pany interested,  and  one  by  the  four  so  previously  selected. 
Sec.  4.  That  before  any  telegraph  company  shall  exercise 
any  of  the  powers  or  privileges  conferred  by  this  act,  such 
company  shall  file  their  written  acceptance  with  the  Post- 
master-General of  the  United  States  of  the  restrictions  and 
obligations  required  by  this  act." 

It  is  clear  that  the  essential  part  of  the  agreement  of 
1866  is  prohibited  by  this  act  of  July  24,  1866.  As  that 
act  gave  every  telegraph  company,  organized  under  State 
laws,  and  accepting  its  provisions,  the   right  to  erect  its 
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poles  and  wires  upon  the  post-roads  of  the  United  States, 
the  agreement  of  the  Union  Pacific  Railway  Company, 
Eastern  Division,  that  it  would  not  permit,  except  with 
the  consent  of  the  Western  Union  Telegraph  Company, 
other  telegraph  companies  to  use  its  roadway  directly 
tended  to  make  the  act  of  July  24,  1866,  ineffectual,  and 
was,  therefore,  hostile  to  the  object  contemplated  by 
Congress.  Pensacola  Tel.  Co.  v.  Western  Union  TeU 
C0.9  96  U.  S.  1,  11.  The  railway  company  operating  one 
of  the  post-roads  of  the  United  States,  over  which  inter- 
state commerce  was  carried  on,  could  not,  at  least,  after 
the  passage  of  that  act,  grant  to  any  one  or  more  tele- 
graph companies  the  exclusive  right  to  use  its  roadway 
for  telegraphic  purposes. 

But  it  is  contended  that  the  agreement  of  1866  was 
authorized  by  the  Idaho  act  of  1864. 

That  act,  as  we  have  said,  authorized  the  several  rail- 
road companies,  named  in  the  act  of  July  1,  1862,  to  enter 
into  an  ** arrangement"  with  the  **United  States  Telegraph 
Company'*  for  the  transfer  of  its  telegraph  line  to  the 
roadways  of  the  railroad  company,  and  declared  that  such 
transfer,  when  made,  should,  for  all  the  purposes  of  the 
act  of  1862,  "be  held  and  considered  a  fulfilment,  on  the 
part  of  said  railroad  companies,  of  the  provisions  of  this 
act  in  regard  to  the  construction  of  a  telegraph  line.'' 

We  have  already  determined  that  the  Idaho  act  did  not 
affect  the  power  that  Congress  reserved,  of  adding  to, 
altering,  amending  or  repealing  the  original  and  amenda- 
tory acts.  It  is  now  to  be  examined  as  to  its  bearing 
upon  ihe  validity  of  the  agreement  of  October  1,  1866. 

If  the  Western  Union  Telegraph  Company  became  the 
successor  in  right  and  power  of  the  United  States  Tele- 
graph Company,  and  entitled  to  make  any  arrangement 
with  the  railroad  company  that  its  predecessor  could 
legally  have  made — and  such  is  the  claim  of  the  Western 
Union    Telegraph    Company — the    question    nevertheless 
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remains,  whether  the  fourth  Bectioa  of  the  Idaho  net 
authorized  any  "arrangement"  to  be  made  by  the  Union 
Pacific  Railway  Company,  Eastern  Division,  with  tbe 
United  States  Telegraph  Company,  in  conflict  with  the 
previous  act  of  July  24,  1836.  This  question  is  not,  in 
our  judgment,  difficult  of  solution. 

The  purpose  of  the  fourth  section  of  the  Idaho  ad  is 
quite  apparent.  Its  effect  was,  as  we  have  heretofors 
said,  to  relieve  each  of  the  railroad  companies  named  in  the 
act  of  1862  from  any  prese^it  obligation  to  construct  a  lefe- 
graph  line  on  its  roadway,  by  means  of  an  "arrangement" 
with  the  United  States  Telegraph  Compauy  for  the  con- 
etruction  of  such  a  line.  But  no  arrangement  could  legally 
be  made  under  that  act  which  tended,  in  any  degree,  to 
defeat  the  great  objects  of  the  act  of  1862,  and  the  act 
amendatory  thereof,  of  July  2,  1864,  c.  216.  The  art  of 
1862  did  not  authorize  the  railroad  company  to  agreolbat 
it  would  not  itself,  at  some  future  time,  coDatnict  ssd 
operate  a  telegraph  line  for  the  use  of  the  governmeDt  «Di 
the  people.  Nor  did  it,  in  terms  or  by  implication,  repeal 
or  modify  the  clause  in  that  act  by  which  CoDgr^ 
expressly  reserved  the  power  to  add  to,  alter,  amend  oi 
repeal,  the  latter  act,  having  due  regard  to  the  rights  ot 
the  railway  companies  named  in  it.  Certainly,  it  could 
never  be  held  that  a  due  regard  to  the  rights  of  either  tbe 
railroad  company  or  of  any  corporation  claiming  under  it 
required  that  the  government,  charged  by  the  Constitution 
with  the  duty  of  regulating  interstate  commerce,  should 
permit  the  railroad  company  receiving  national  aid  lo 
invest  a  corporation,  not  deriving  its  authority  from  tbe 
United  States,  with  the  exclusive  right  to  enjoy  its  road- 
way— a  national  highway — for  the  purposes  of  telegraphic 
communication  between  the  States. 

Even  if  the  act  of  July  24,  1866,  had  never  been  passed, 
we  ought  not  to  construe  the  Idaho  act  as  permitting 
the  railway  company  to  bind  itself  by  agreement  to  give  to 
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one  telegraph  company  a  monopoly  of  the  use  of  its  road- 
way for  telegraphic  purposes.  In  none  of  the  acts  of 
Congress,  having  for  their  object  the  establishing  of  com- 
munication by  railroad  and  telegraph  between  the  Missouri 
river  and  the  Pacific  Ocean,  is  there  to  be  found  anything 
indicating  a  purpose  to  allow  the  post-roads  of  the  United 
States,  particularly  those  aided  by  the  government,  to 
fall,  for  all  the  purposes  of  telegraphic  communication, 
under  the  exclusive  control  of  one  or  more  telegraph  cor- 
porations. On  the  contrary,  as  early  as  the  act  of  June 
16,  1860,  c.  137,  "to  facilitate  communication  between  the 
Atlantic  and  Pacific  States  by  electric  telegraph, '^  it  was 
declared  that  nothing  in  that  act  contained  should  confer 
"any  exclusive  right  to  construct  a  telegraph  to  the 
Pacific,  or  debar  the  government  of  the  United  States 
from  granting  from  time  to  time  similar  franchises  and 
privileges  to  other  parties.''     2  Stat.  41. 

If,  however,  it  be  contended  that  this  is  not  the  correct 
interpretation  of  the  Idaho  act,  upon  what  ground  can  it  be 
claimed  that  any  arrangement  could  be  made  under  the 
Idaho  act,  after  the  passage  of  the  act  of  July  24,   1866, 
that  was  inconsistent  with  the  latter  act?     Can  it  be  said 
that,  after  the  passage  of  the  act  of  1866,  and  while  it  was 
in  force,  a  railway  company,  operating  a  post-road  of  the 
United  States,  could,  by  any  form  of  agreement,   exclude 
from  its  roadway  a  telegraph  company  which  had  accepted 
the    provisions    of  that    act?     These    questions    can  be 
answered  only  in  one  way,  namely,  that  every  railroad 
operating  a  post-road  of  the  United  States,  over  which 
commerce  among  the  States  is  carried  on,  was  inhibited, 
after  the  act  of  July  24,  1866,   took  effect,  from  making 
any  agreement  inconsistent   with   its  provisions  or  that 
tended  to  defeat  its  operation.     The  object  of  that  act  was 
not  only  to  promote  and  secure  the  interests  of  the  govern, 
ment,   but  to  obtain,  for  the  benefit  of  the  people  of  the 
entire  country^   every  advantage,  in  the  matter  of  com- 
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munication  by  telegraph,  which  might  come  from  com- 
petition between  corporatious  of  different  States.  It  wm 
very  far  from  the  intention  of  Congress,  by  any  legisla- 
tion, to  80  exert  its  power  as  to  enable  one  telegraph  cor- 
poration. Federal  or  State,  to  acquire  exclusive  righu 
over  any  post-road,  especially  one  for  the  construction  of 
which  the  aid  of  the  United  States  had  been  given,  aod 
the  use  of  which  was,  to  aome  extent,  under  the  control 
of  the  National  Government. 

We  are,  consequently,  of  the  opinion  that  the  agreemeot 
of  October  1,  1866,  was,  in  its  esaential  provisions,  invalid 
and  not  binding  upon  the  railway  company. 

In  reference  to  the  agreements  of  1869  and  1871  between 
the  Union  PaciGc  Railroad  Company  and  the  Atlantic 
and  Pacific  Telegraph  Company,  but  little  need  be 
aaid  to  show  that  they  were  void.  By  those  agreemenU 
the  former  corporation  demised  and  leased  to  the  telegraph 
company,  to  whose  rights,  it  may  be  assumed,  the  Woslern 
Union  Telegraph  Company  succeeded,  all  the  telegraph 
lines,  wires,  poles,  instruments,  offices  and  other  property 
appertaining  to  telegraph  business,  that  were  possessed  t>; 
the  railroad  company.  These  agreements  were  annulled 
by  the  Circuit  Court,  and  it  was  likewise  so  adjudged  bj 
the  Circuit  Court  of  Appeals.  The  same  conclusion  bad 
been  prevously  announced  by  Judge  McCrart  in  AtlaniK 
&  Paeifie  Telegraph  Co.  v.  Union  Pacific  Railway  Co.,  1 
McCrary,  541,  547.  That  able  judge  well  said:  "I  con- 
clude that  the  charter  of  the  Union  Pacific  Railroad  Com- 
pany devolved  upon  it  the  duty  of  constructing,  operating 
and  maintaining  a  line  of  telegraph  for  commercial  and 
other  purposes  and  that  this  is  in  its  nature  a  public  duty. 
I  am  further  of  the  opinion  that,  by  the  provisions  of  the 
contract  of  September  1,  1869,  and  of  December  20,  1871, 
the  railroad  company  undertook  to  lease  or  alienate  prop- 
erty which  was  necessary  to  the  performance  of  this  duty. 
The  consideration  for  these  contracts  is  declared  to  be  'the 
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demise  of  their  telegraph  lines,  property  and  good  will, 
and  of  the  rights  and  privileges,  in  tiie  manner  hereinafter^ 
specified/  etc.;  and  the  property  demised  by  the  railroad 
company  is  'all  its  telegraphic  lines,  wires,  poles,  instru- 
ments, offices  and  all  other  property  by  it  possessed, 
appertaining  to  the  business  of  telegraphing,  for  the  pur- 
pose of  sending  messages  and  doing  a  general  telegraph 
business.'  The  lessee  was  to  hold  during  the  whole  term 
of  the  charter  of  the  railroad  company  and  any  renewal 
thereof.  There  is  inserted  a  stipulation  that  the  lessee 
shall  perform  all  the  duties  imposed,  or  thai  may 
be  imposed,  upon  the  railroad  company  by  their 
charter  or  by  the  laws  of  the  United  States.  But, 
as  already  intimated,  I  do  not  think  this  latter 
clause  makes  the  contract  good.  The  railroad  com- 
pany was  not  at  liberty  to  transfer  to  others  those 
important  duties  and  trusts  which  it,  for  large  conbidera- 
tion  and  for  great  public  purpose,  had  undertaken  toper- 
form.  It  certainly  could  not  divest  itself  of  these  powers 
and  duties,  and  devolve  them  upon  the  plainiiff,  without 
express  authority  from  Congress.*'  Again:  ** But  if  the 
contracts  in  question  are  not  ultra  vires  by  reason  of  the 
transfer  of  property  necessary  to  the  performance,  by  the 
railroad  company,  of  its  public  duties,  they  are  so  because 
they  attempt  to  transfer  certain  franchises  of  the  said  com- 
pany. The  right  to  operate  a  telegraph  Une,  and  to  fix 
and  to  collect  tolls  for  the  use  of  the  same,  is,  to  say  the 
least,  the  most  valuable  part  of  the  franchise  conferred  hy 
Congress  upon  the  railroad  company,  as  a  telegraph  com- 
pany. This  right  is  alienated  by  a  clear  and  unequivocal 
assignment  or  transfer  from  the  railroad  company  to  the 
plaintiff.  Without  discussing  others  features  of  the  con- 
tracts, I  am  compelled  to  hold  that  this  feature  is  alone 
sufficient  to  render  them  in  excess  of  the  corporate  power 
of  the  company." 

We  now  come  to  the  important  contract  of  July  1,  1881, 
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between  the  Western  Union  Telegraph  Company  and  the 
Union  Pacific  Railway  Company.  As  that  contract  is  too 
lengthy  to  be  inserted  at  large  in  the  body  of  this  opinion, 
we  havOy  in  our  statement  of  the  case,  given  such  of  its 
iprovisions  as  appear  to  relate  directly  to  the  issues  pre- 
sented by  the  pleadings. 

We  have  seen  that  the  contract  of  July  1,  1881,  was 
annulled  by  the  original  decree  of  the  Circuit  Court,  but 
was  upheld  by  the  Circuit  Court  of  Appeals,  except  as  to 
the  third  and  fourth  paragraphs,  which  were  adjudged  by 
that  court  to  be  null  and  void  to  the  extent  that  they 
secured  and  granted,  or  were  intended  to  secure  or  grant, 
to  the  Western  Union  Telegraph  Company  any  exclusive 
rights,  privileges  or  advantages  whatsoever. 

Much  said  in  this  opinion  touching  the  agreements  of 
1866,  1869  and  1871,  is  applicable  to  that  of  1881,  and 
need  not  be  here  repeated.  We  have  no  difficulty  in  hold- 
ing that  the  latter  was  invalid  in  the  particulars  named  in 
the  final  decree  of  the  Circuit  Court  of  Appeals.  But  that 
no  agreement  is  illegal,  not  simply  to  the  extent  that  it 
assumes  to  give  to  the  Western  Union  Telegraph  Company 
exclusive  rights  and  advantages  in  respect  to  the  use  of 
the  way  of  the  railroad  company  for  telegraph  business; 
but  it  is  also  illegal  because,  in  effect,  it  transfers  to  the 
Western  Union  Telegraph  Company  the  telegraphic 
franchises  granted  it  by  the  government  of  the  United 
States.  The  duty  to  maintain  and  operate  a  telegraph 
line  between  the  points  specified  in  the  act  of  1862  was 
committed  by  Congress  to  certain  corporations  which  it 
named,  and  neither  they  nor  any  corporation  into  which 
they  were  merged,  could,  without  the  consent  of  Congress, 
invest  a  State  corporation  with  exclusive  telegraphic 
privileges  on  the  line  of  the  roads  it  then  owned  or  the  e. 
after  acquired.  The  United  States  was  not  bound  to  Iook 
to  the  Western  Union  Telegraph  Company  for  the  dis- 
charge   of    the    duties    the    performance    of    which,    in 
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oonsideration  of  the  aid  received  from  the  govemmenty 
the  Unioii  Pacific  Railroad  Company^  and  oiber  named 
oompanies,  undertook  to  discbarge  for  the  benefit  of  the 
United  States  and  of  the  public.  No  agreement  with  the 
telegraph  company,  to  which  the  assent  of  the  government 
was  not  given,  could  take  from  the  railroad  company  its 
right  at  any  time  to  itself  maintain  and  operate  the  tele- 
graph line  required  by  the  act  of  1862  for  the  use  of  the 
government  and  of  the  public,  nor  impair  the  power  of 
Congress  to  require  the  performance  by  the  railroad  com- 
pany itself  of  the  duties  imposed  by  that  act.  As  to  the 
object  of  the  provisions  of  the  agreement  of  1881,  the 
Circuit  Court,  speaking  by  Mr.  Justice  Brewer,  properly 
said:  ''They  mean  that  the  telegraphic  business  and  the 
telegraphic  franchise,  in  the  sense  we  have  defined  it, 
should  be  exercised  by  the  Western  Union  Telegraph  Com- 
pany, and  that  no  other  company,  railway  or  telegraph, 
should  touch  it.  The  purpose  was — a  purpose  disclosed 
by  every  section  and  line  of  the  contract — that  the  public 
and  commercial  use  of  the  telegraph  wires  should  belong 
to  the  Western  Union  Company,  leaving  to  the  railroad 
company  only  so  much  of  the  telegraph  wires  aswas  neces- 
sary for  its  own  business.''  Again:  ''So  it  is  that  the 
lessons  of  experience  support  and  establish  the  construction 
placed  upon  the  contract  of  1881,  to  the  effect  that  the  tele- 
graphic franchise  as  a  franchise  of  independent,  public 
and  commercial  transportation,  was  intended  to  be 
and  was  transferred  by  the  railway  company  to  the  Western 
Union  Company,  leaving  only  to  the  former  so  much 
use  of  telegraph  wire  as  would  facilitate  and  further  its 
own  railroad  business.'' 

That  the  purpose  of  the  agreement  of  1881  was  to 
transfer  to  the  Western  Union  Telegraph  Company  the 
telegraphic  franchises  granted  by  the  United  States,  was 
asserted  by  that  company  in  a  bill  filed  by  it  (a  copy  of 
which  is  made  a  part  of  the  present  record)  to  prevent 
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the  Union  Pacific  Railway  Company  from  coraplying  wiih 
the  mandate  of  the  act  of  August  7.  1SS8.  Id  thai  billil 
was  claimed  that  the  parties  stipulated  in  the  cootncl  of 
1881  that  tho  telegraph  company  "might  render  to  lb« 
government  and  to  the  public  such  telegraph  service  as  by 
the  law  of  its  creation  it  was  bound  to  perform."  Aod 
the  telegraph  company  stated,  in  the  aame  bill,  that  it  ha^ 
come  about  under  that  agreement,  and  through  the  growth 
of  tht!  railroad  business,  that  the  railroad  company  bad 
"no  wires  on  which  it  can  do  a  general  telegraph  busineu, 
all  those  devoted  to  its  railroad  business  being  oiar- 
burdened  therewith."  Again,  in  the  same  bill:  "The  ssU  i 
wires  used  by  the  defendant  in  the  operation  of  its  road  I 
are  not  equal  to  its  necessities  in  that  behalf,  and  i(il 
impossible  for  it  to  do  any  business  for  the  public  or  olbet 
companies  on  said  wires  without  seriously  ioterferingwilh 
and  impeding  the  operation  of  its  engines,  cars  and  traini, 
.  and  if  it  undertake  to  do  so  it  will  be  under  the  neceaait; 
of  using  your  or.itor's  five  wires,  or  some  of  them.  Upon 
your  orator's  said  wires  is  carried  on  almost  the  entire 
transcontinontal  business  of  the  Union;  nor  can  your 
orator  submit  to  any  interference  therewith  by  the  defend- 
ant or  any  other  party  without  seriously  impeding  afld 
disarranging  that  business  to  its  great  loss  and  the  public 
inconvenience. "  In  addition  to  this,  it  may  be  stated  that 
the  telegraph  superintendent  of  the  railway  company 
testified  in  this  case  that  it  would  not  be  practicable  to 
operate  the  wires  used  by  the  railroad  company  "for 
general  commercial  business  without  seriously  interfering 
with  the  railroad  business,  and  the  railroad  company's 
wires  would  be  inadequate  to  carry  any  additional  busi- 
ness." This  inquiry  need  not  be  further  extended,  except 
to  observe  that  there  would  be  no  occasion  to  make  the 
Western  Union  Telegraph  Company  a  defendant  in  this 
suit,  and  it  would  not  have  any  standing  in  this  court  to 
complain  of  the  act  of  August  7,  1888,  if  it  did  not  claim 
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that  the  construction,  or  the  maintenance  and  operation 
by  the  railway  company,  through  its  own  employes,  of  a 
distinct  telegraph  line  on  the  route  of  its  road,  for  the  use 
of  the  government  and  of  the  public,  was  in  violation  of 
the  contract  it  had  made  with  the  railroad  company. 

The  fundamental  question,  therefore,  is  whether  such  a 
contract  was  permitted  by  the  acts  of  Congress  defining 
the  obligations  of  railroad  companies  that  had  accepted  the 
bounty  of  the  government.  For  the  reasons  we  have  given 
in  the  discussion  of  other  parts  of  this  case,  we  answer 
this  question  in  the  negative.  Such  a  contract  is  not 
authorized  by  the  fourth  section  of  the  Idaho  act,  or  by 
the  like  section  (19th)  of  the  act  of  1862.  The  ''arrange- 
ments'' authorized  by  those  acts  were  not  such  as  to  admit 
of  a  contract  that  would  disable  the  railroad  company  from 
entering  upon  the  construction  and  maintenance  itself  of 
a  telegraph  line  for  the  accommodation  of  the  government 
and  of  the  public,  or  that  would  prevent  the  United  States 
from  requiring  the  railroad  company  to  maintain  and 
operate  a  telegraph  line  to  be  entirely  controlled  by  itself, 
and  which  would  be  wholly  independent  of  any  telegraph 
line  operated  by  corporations  created  under  the  laws  of  a 
State.  And  we  may  add  what  has  been  said  in  reference 
to  the  prior  agreements  of  1866,  1869  and  1871,  namely, 
that  no  railroad  company,  operating  a  post  road  of  the 
United  States,  over  which  interstate  commerce  is  carried 
on,  can,  consistently  with  the  act  of  July  24,  1866,  bind 
itself,  by  agreement,  to  exclude  from  its  roadway  any  tele- 
graph company,  incorporated  under  the  laws  of  a  State, 
which  accepts  the  provisions  of  that  act,  and  desires  to  use 
such  roadway  for  its  line  in  such  manner  as  will  not 
interfere  with  the  ordinary  travel  thereon. 

On  behalf  of  the  telegraph  company  it  is  contended  that 
it  was  beyond  the  power  of  Congress  to  so  legislate  as  **to 
impair  the  contracts,  first,  that  between  the  United  States 
and  the  several  companies  mentioned  in  the  act  of  1862; 
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and  second,  those  between  the  railway  company  and  i. 
defendant."  We  perceive  no  ground  on  which  this  c< 
tention  can  properly  rest.  It  has  already  b<»en  fa 
examined.  As  we  have  seen,  Congress  in  the  act  of  U 
expressly  reserved  the  power  not  only  to  alter,  amend 
repeal  that  act,  but  to  add  to  its  provisions.  To  what  ] 
already  been  said  as  to  the  power  of  Congress,  under  t 
reserved  power,  we  may  add,  that  the  object  of  si 
reservation  is  to  enable  the  legislative  department 
protect  the  public  interests,  and  *'to  preserve  to  the  8U 
control  over  its  contract  with  the  corporators,  which  wit 
out  that  provision  would  be  irrepealable  and  proted 
from  any  measure  affecting  its  obligation.''  TamlinBon 
Jesmp,  15  Wall.  454,  457,  458. 

Another  contention  of  the  telegraph  company  is  that  i 
any  failure  or  refusal  by  the  railway  company  to  com; 
[J  H ;  'I  with  sections  one  and  two  of  the  act  of  August  7,  18{ 

f|r^n«:<;  the  remedy  of  the  United  States  is  an   action  at  law 

J  "•*  ill  * 

';|'|.'-\  mandamus,    and   that  equity  is  without    jurisdiction 

enforce  a  compliance  with  those  sections. 

r  It  cannot  be  doubted  that  the  government  could  la' 

fully  proceed  by  mandamus  against  the  railway  compa: 

■    ■   -^  for  the  purpose  simply  of  compelling  it  to  perform  ai 

duty  imposed  by  its  charter  or  by  statute.  But  th 
remedy  would  not  afford  the  United  States  the  full  reli 
to  which  it  is  entitled.  Here  are  agreements  between  t 
railway  company  and  the  telegraph  company  that  a 
wholly  inconsistent  with  the  present  claims  of  the  gover 
ment.  Until  cancelled — because  inconsistent  with  the  a 
of  1888,  and  prejudicial  to  the  rights  of  the  governme 
and  the  public — by  a  decree  to  which  the  telegraph  coi 
pany  is  a  party,  those  agreements  constitute  an  obstacle 
the  way  of  the  enforcement  of  that  act,  and  the  protects 
of  those  rights.  In  a  mandamus  proceeding  by  tl 
government  against  the  railway  company,  the  telegrai 
company  could  not  properly  be  made  a  defendant,  and  ] 
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judgment  in  mandamus,  as  between  the  United  States 
And  the  railway  company,  would  conclude  the  rights  of 
the  telegraph  company.  The  United  States  is  certainly 
entitled  to  the  interposition  of  equity  for  the  cancellation 
of  the  agreements  under  which  the  telegraph  company 
asserts  rights  inconsistent  with  the  act  of  1862  and  the 
acts  amendatory  thereof,  as  well  as  with  the  act  of  1888. 
Jurisdiction  in  equity  being  acquired  for  that  purpose,  the 
court,  in  order  to  avoid  a  multiplicity  of  suits,  can  proceed 
to  a  decree  that  will  settle  all  matters  in  dispute  between 
the  United  States,  the  railway  company  and  the  telegraph 
company,  which  relate  to  the  general  subject  of  telegraphic 
communication  between  the  points  named  by  Congress. 
Consequently  a  decree  cancelling  the  agreements  of  1866, 
1869,  1871  and  1881,  by  reason  of  their  being  in  the  way 
of  the  full  performance  by  the  railway  company  of  the 
duties  imposed  by  the  act  of  1888,  may  also  require  the 
railway  company  to  obey  the  directions  of  Congress  as 
given  in  the  last   named  act. 

Indeed,  in  a  proceeding  by  mandamus  instituted  against 
the  railway  company  alone,  it  might  be  objected  that  a 
court  of  competent  jurisdiction,  in  a  suit  brought  by  the 
telegraph  company  against  the  railroad  company,  had 
enjoined  the  latter  as  between  it  and  the  telegraph  com- 
pany, from  disregarding  the  agreement  of  1881. 
Atlantic  &  Pacific  Tel.  Co.  v.  Union  Pacific  Railway,  1 
McCrary,  541 ;  Western  Union  Telegraph  Go.  v.  Union  Pacific 
Railway,  3  Fed.  Rep.  423;  Same  v.  Same,  3  Fed.  Rep.  721. 
It  is  true  that  the  United  States,  with  leave  of  court, 
might  have  intervened  in  that  suit.  But  it  was  not  bound 
to  do  so.  It  was  entitled  to  institute  its  own  suit,  and 
bring  before  the  court  both  companies,  to  the  end  that  its 
rights  might  be  declared  and  enforced  by  a  comprehensive 
decree  against  both  defendants. 

In  Boyce  v.  Orundy,  3  Pet.  210,  215,  this  court  said:  **It 
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is  not  enough  that  there  is  a  remedy  at  law;  it  must  b» 
plain  and  adequate,  or,  in  other  words,  aa  practical  ud 
efficient  to  the  ends  of  justice  and  its  prompt  administratioa 
as'the  remedy  in  equity."  The  circumstances  of  each 
case  must  determine  the  application  of  the  rule.  WaUoh 
V.  Sutherlajid,  5  Wall.  74,  79.  In  Oetricha  v.  Spain,  15  WaD. 
211,  228,  an  objection  was  raised  that  the  remedy  iit  1»» 
was  ample.  The  court,  observing  that  the  remedy  at  law  j 
waa  not  as  effectual  as  in  equity,  said,  among  other  things, 
that  a  "direct  proceeding  in  equity  will  save  time,  expei^ 
and  multiplicity  of  suits,  and  settle  finally  the  rights  of  all 
concerned  in  one  litigation."  The  final  order  in  apro- 
ceediag  by  mandamus  against  the  railway  company  would  ' 
not  conclude  the  rights  of  the  telegraph  company.  Nor 
would  a  suit  in  equity  by  the  telegraph  company  agaioM 
the  railway  company  conclude  the  rights  of  the  Uniud 
Slates.  But  a  suit  in  equity  by  the  United  States  againfl 
both  companiea  for  the  purpose  of  anoulling  the  agree- 
ments under  which  the  telngraph  company  claims  riglit* 
adverse  to  the  United  States,  can  embrace  all  the  matters 
in  controversy  and  authorize  a  comprehensive  decree  thai 
will  terminate  all  disputes  among  the  parties  as  to  such 
matters.  Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S. 
550,  567. 

These  principles  are  abundantly  sustained  by  the 
authorities.  In  1  Pomeroy'a  Equity  Jurisprudence,  sec. 
181,  many  adjudged  cases  are  cited  in  support  of  the 
proposition  that  "if  the  controversy  contains  any  equitable 
feature  or  requires  any  purely  equitable  relief  which  woold 
belong  to  the  exclusive  jurisdiction,  or  involves  any  matter 
pertaining  to  the  concurrent  jurisdiction,  by  means  of 
which  a  court  of  equity  would  acquire,  as  it  were,  a 
partial  cognizance  of  it,  the  court  may  go  on  to  a  com- 
plete adjudication,  and  may  thus  establish  purely  legal 
rights  and  grant  legal  remedies  which  would  otberwis« 
be  beyond  the  scope  of  its  authority."      This  principle 
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was  applied  in  Peck  v.  School  Dist.  <fec.,  21  Wisconsin, 
616,  523.  That  was  a  suit  to  set  aside  a  contract  made  by 
the  officers  of  a  municipality.  The  court  held  that  the 
contract  should  be  set  aside,  and  the  question  arose 
whether  the  decree  might  not  go  farther  and  prevent  the 
collection  of  the  taxes  assessed  and  levied  for  the  purposes  of 
the  contract  adjudged  to  be  illegal.  It  was  held  that  as 
the  taxes  were  levied  in  order  to  carry  the  illegal  contract 
into  effect,  their  collection  could  be  stayed  as  a  proper 
subsidiary  ground  of  relief,  upon  the  principle  that  the  juris- 
diction of  the  court  having  once  rightfully  attached,  it 
should  be  made  effectual  for  all  the  purposes  of  complete 
relief.  *'The  court,"  it  was  said,  **will  not  annul  the 
contract,  and  at  the  same  time  permit  the  officers  of  the 
district  to  collect  the  taxes  to  be  afterwards  recovered  back 
by  a  multiplicity  of  suits  at  law." 

We  are  of  opinion  that  the  Circuit  Court  properly 
adjudged  that  equity  had  jurisdiction  to  give  full  relief  in 
respect  of  all  matters  in  issue  between  the  United  States 
and  the  defendant  companies. 

We  perceive  no  substantial  error  in  the  decree  passed  by 
the  Circuit  Court.  There  are  some  minor  provisions  in 
each  of  the  contracts  annulled  by  it  which  may  not  be 
regarded  as  in  themselves  beyond  the  power  of  the  con- 
tracting parties,  nor  inconsistent  either  with  the  duties 
enjoined  upon  the  railway  company  by  the  act  of  1888  or 
with  the  rights  of  the  United  States.  But  they  are  of  so 
little  practical  importance,  and  are  so  interwoven  with,  and 
so  difficult  to  be  separated  from,  the  provisions  found  to 
be  illegal  and  to  stand  in  the  way  of  the  due  execution  of 
the  act  of  Congress,  that  the  Circuit  Court  properly 
adjudged  that  the  contracts  referred  to  should  be  set  aside 
and  annulled. 

The  decree  of  the  Circuit  Court  of  Appeals  of  January  29^ 
1894^9  is  reversed  and  set  aside,  and  the  decree  of  the  Circuit 
Court  of  October  11,  1892,  is  affirmed. 
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It  ia  further  adjudged  by  thia  court  that  the  Circuit  Ci 
make  a  suppUmental  decree,  enlarging  the  period  within  loJ 
the  defendants  may  make  atteh  arrangemerUa,  adjuattncnU,  < 
changes  as  ahaU  become  neceaaary  by  reason  of  the  annu£ 
of  the  contracta  of  October  1,  1866,  September  1,  1869,  Dec 
ber  14^,  1871,  and  July  1,  1881,  and  to  carry  out  the  proviti 
of  the  final  decree  of  that  court.     Baveraed. 

Mr.  Justice  BaswBB  took  do  part  in  the  bearing  or  d< 
aion  of  this  case  on  the  present  appeal. 


'f]'.-^\  Westehh  Ukioh  Tblbgeaph  Compakt  v.  Nakot  Bbtu 

r  -'/'^'  Indiana  Appelate  Court,  Fd>.  17, 1897, 


Mental  distress  alone  warrant  i  recaretr  of  damages  from  n  telegraidie 

pany  for  failure  tw  delirer  a  message. 
Telegram  in  words:  ' '  Cannot  come  to-day.     Will  come  to-morrow,"  i 

not  sufficiently  apprise  the  telegraph  company  to  which  it  ia  presen 

for  tianamissioc  that  mental  distress  will  be  the  probable  result  of  t 

ure  to  deliver. 
Physical  discomfort  of  a  woman  in  walking  four  blocks  and  carrj 

heavy  bundles  does  not  warrant  .recovery  against  telegraph  oompi 

whose  negligent  faihire  to  deliver  a  telegrant  cft^isi^  hn  such  exertJ 
Complaint  held  sufficient  to  permit  recovery  ot  actual  damagea. 
Cases  of  this  seriea  citeJ  in  opinion,  appearing  in  bold  faced  type:  See» 

W.  U.  TeL  Co.,  vol.  3,  p.  «40;    McAlIm  v.  W.  U.  2W.  Co.,  toI.  3,  p.  ', 

Appeal  by  defendant  from  judgment  of  Circuit  Cou 
Monroe  county.     Facts  stated  in  opinion, 

Loudon  &  Loudon,  for  appellant. 

East  &  MiUer  and  JaTnas  E.  Steele,  for  appellee. 

CoMSTocE,    C.    J. :    The    appellee    sought    to    recoi 
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damages  against  the  appellant  for  failure  to  transmit  and 
deliver  a  telegraph  message  to  her  husband.  Trial  by 
jury,  and  judgment  for  $105.  The  complaint  was  in  two 
paragraphs.  The  first  was  for  the  statutory  penalty.  The 
aecond  for  special  damages  arising  from  the  failure  of  the 
defendant  to  transmit  and  deliver  the  message.  The 
appellant  has  assigned  four  errors,  viz. :  (1)  Error  of  the 
court  in  overruling  the  demurrer  of  the  appellant  to  each 
paragraph  of  complaint ;  (2)  error  in  overruling  appellant's 
motion  for  a  new  trial;  (3)  error  in  overruling  appellant's 
motion  for  judgment  in  its  favor  on  the  special  verdict 
(4)  error  in  sustaining  motion  of  appellee  for  judgment  on 
the  special  verdict. 

The  jury  were  instructed  that  under  the  first  paragraph 
of  the  complaint  they  could  not  allow  the  plaintiff  more 
than  9100.  As  the  verdict  returned  is  for  $105,  it  is 
evident  that  their  finding  was  upon  the  second  paragraph. 
We  do  not,  therefore,  deem  it  necessary  to  say  more  in 
reference  to  the  second  paragraph  than  that,  so  far  as  any 
defects  are  pointed  out,  it  is  sufficient.  The  third  and 
fourth  errors  assigned  are  not  discussed  by  appellant's 
counsel,  and  are,  therefore,  under  the  rule,  considered  as 
waived. 

The  substance  of  the  second  paragraph  is  as  follows: 
That  on  the  4th  day  of  December,  1894,  plaintiff  placed  in 
hands  of  defendant's  agent  at  Indianapolis,  Ind.,  the 
following  message: 

Indianapolis,  Indiana,  December  4th,  1894.    To  John  Bryant,  Blooming- 
ton,  Indiana.  Cannot  come  to-day.  Will  come  to-morrow.  Nancy  Bryant. 

That  she  paid  the  usual  charge  for  transmitting  like 
messages.  The  defendant  agreed  to  transmit  the  message 
promptly,  but  carelessly  neglected  and  wilfully  failed  to 
deliver  the  same  to  John  Bryant,  who  is  her  husband. 
That  he  lived  within  four  blocks,  and  less  than  a  mile,  of 
the  defendant's  office  at  said  Bloomington,  Ind.     That  on 
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the  4tii  of  December  she  vfAS  visiting  friends  at  Indians' 
polis,  and  had  previously  informed  her  husband  that  sb* 
■would  arrive  home  in  the  city  of  Bloomington  on  3.41  P. 
M.  train,  December  4,  1894,  and  her  husband  was  to  HKCt 
her.  That  it  was  impossible  for  her  to  return  on  sud 
train.  Thut  she  did  returo  next  day,  December  oih,  M 
stated  in  the  telegram.  That  on  arriving  at  Blooniiogtoa 
her  husband  was  not  at  the  depot.  That  his  failure  to  be 
there  was  caused  by  the  non-transmission  and  noQ-deliTCty 
of  the  telegram  by  the  defendant.  That  she  was  grestly 
annoyed  and  distressed  in  body  and  mind,  and  greatly 
embarrassed.  That  there  was  no  one  to  meet  her  orto 
assist  her  to  her  home,  several  blocks  away.  That  sbt 
was  obliged  to  carry  a  heavy  valise  and  several  bundiai 
without  assistance.  That  she  endured  great  humUiatim  , 
and  physical  exhaustion  and  mentaJ  suffering  and  vexatioi  i 
by  reason  uf  the  bad  faith  and  negligence  of  defendnt.  I 
That  she  made  a  written  demand  on  defendant  for  |I00.     ' 

Direct  and  proximate  damages,  resulting  from  thenegli- 
gonce  of  ttlt-graph  compnnit'fi,  may  be  recovered  in  any 
event.  Indirect,  collateral  or  consequential  damages, 
resulting  from  such  negligence,  may  also,  under  8omeci^ 
cumstances,  be  recovered.  The  expression  that  the  sender 
of  a  telegram  is  entitled  to  such  damages  as  are  tht 
natural  and  proximate  consequences  of  the  companj'l 
negligence  is  frequently  found  in  judicial  opinions. 

"The  cardinal  rule,"  said  Earl,  C.  J.  (in  a  statement 
of  the  rule  which  Thompson,  in  quoting  in  his  work  oo 
the  Law  of  "Electricity,  sec.  312,  says  has  never  been  snt- 
passed),  "undoubtedly  ia  that  the  one  party  shall  recover 
all  the  damages  which  have  been  occasioned  by  the  breach 
of  the  contract  by  the  other  party.  But  this  rule  ii 
modified  in  its  application  by  two  others.  The  damage) 
must  flow  directly  and  naturally  from  the  breach  of  the 
contract,  and  they  must  be  certain,  both  in  their  nature 
and  in  respect  to  the   causes  from  which  tbey  proceed. 
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Under  this  latter  rule,  speculative,  contingent  and  remote 
damages,  which  cannot  be  directly  traced  to  the  breach 
complained  of,  are  excluded.  .  .  .  The  damages  must 
be  such  as  the  parties  may  fairly  be  supposed  to  have  con- 
templated when  they  made  the  contract."  Leonard  v. 
N.  r.,  Albany  &  Buffalo  Electro- Magnetic  Tel.  Co.,  41  N. 
Y.  544. 

In  Baldwin  y.  United  States  Tel.  Co.,  45  N.  Y.  744,  speak- 
ing for  the  court,  Allen,  J.,  says:  ** Whenever  special  or 
extraordinary  damages,  such  as  would  not  naturally  or 
ordinarily  follow  a  breach,  have  been  awarded  for  non-per- 
formance of  contracts,  whether  for  the  sale  or  carriage  of 
goods,  or  for  the  delivery  of  messages  by  telegraph,  it  has 
been  for  the  reason  that  the  contracts  have  been  made 
with  reference  to  peculiar  circumstances  known  to  both, 
and  the  particular  loss  has  been  in  the  contemplation  of 
both,  at  the  time  of  making  the  contract,  as  a  contingency 
that  might  follow  the  non-performance.  .  .  .  When 
a  special  purpose  is  intended  by  one  party,  but  is  not 
known  to  the  other,  such  special  purpose  will  not  be 
taken  into  account  in  the  assessment  of  damages  for  the 
breach." 

Thompson,  Electricity,  sec.  313,  says:  **A  negative 
brief  statement  of  this  rule  is  that  there  can  be  no  recovery 
for  a  loss  arising  from  specific  circumstances  not  com- 
municated to  the  company  at  the  time  when  the  dispatch 
is  delivered  to  it  for  transmission,  or  before  it  has 
assumed  the  undertaking,  or  before  the  time  has  elapsed 
within  which  it  has  become  impossible  for  it  to  perform  it 
so  as  to  avoid  loss." 

There  is  a  conflict  in  the  decisions  of  the  courts  of  the 
different  States  as  to  whether  damages  may  be  recovered 
for  mental  distress  alone,  when  not  connected  with 
physical  injury  or  pecuniary  loss.  It  is  the  law  in  this 
State,  however,  that  damages  may  be  recovered  for  negli- 
gence causing  mental  distress  alone.     Reese  w.W.  U.  T^ 
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Co.,  123  Ind.   294;   W.  U.  Tel  Co.  v.  SUratemeier,  6  Ind. 
App.  126;   W.  U.  Tel.  Co.  ▼.  Newhouae,  6  Ind.  App.  422. 

The  courts  which  hold  that  damages  for  mental  sufFering 
alone  may  be  recovered  base  the  recovery  upon  the  fact 
that  the  language  of  the  message  gives  direct  notice  to  the 
telegraph  company  that  ^e  message  concerns  such  event 
or  events  as  that  negligence  on  the  part  of  the  company  is 
likely  to  be  followed  by  mental  distress.  The  telegraph 
company,  then,  has  the  measure  of  responsibility,  and  is 
held  liable  for  special  damages  for  negligence.  Crosw. 
Electricity,  sec.  649.  The  language  of  the  message  of 
appellee,  ''Cannot  come  to-day.  Will  come  to-morrow," 
did  not  advise  the  company  that  a  failure  to  deliver  it 
would  be  likely  to  cause  mental  distress.  It  does  not  even 
request  any  one  to  meet  her  at  the  station.  It  does  not 
suggest  that  humiliation  or  mental  distress  would  reason- 
ably result  from  the  failure  of  the  person  to  whom  it  was 
addressed  to  be  present  upon  her  arrival  at  the  place  of 
destination. 

The  physical  discomforts  of  which  plaintiff  complains, 
occasioned  by  her  walking  and  carrying  heavy  parcels 
from  the  railroad  station  to  her  home,  a  distance  of  four 
blocks,  are  damages  too  remote  to  permit  a  recovery. 
Upon  this  branch  of  the  case  we  cite:  Stafford  v.  W.  U. 
Tel.  Co.y  73  Fed.  Rep.  273;  McAUen  v.  W.  U.  TeL  Co., 
70  Tex.  243;  W.  U.  Tel.  Co.  v.  Smith  (Tex.  Sup.),  13 
S.  W.  Rep.  169. 

In  Stafford  v.  W.  U.  TeL  Co.,  supra,  plaintiff,  who  was 
traveling  with  her  sick  mother,  gave  to  a  telegraph  com- 
pany, at  a  station  on  her  route,  a  message  addressed  tober 
brother,  as  follows:  '* Mother  sick.  Meet  us  this  evening 
at  D."  The  company  failed  to  deliver  the  message.  The 
court  held  that  damages  caused  to  the  sender  by  being 
compelled  to  search  at  night  in  a  strange  place  for  her 
brother's  residence,  with  exposure  producing  illness,  or 
caused  either  to  the  sender  or  addressee  by  the  death  of 
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Iheir  mother  in  consequence  of  such  exposure  or  danger, 
were  not  the  proximate  results  of  the  failure  of  the  tele- 
graph company  to  deliver  the  message,  and  could  not  be 
recovered. 

McAUen  v.  W.  U.  Tel.  Co.y  supra,  was  an  action  against 
the  telegraph  company  for  failure  to  transmit  a  message. 
It  appeared  that  the  plaintiff  was  informed  by  defendant's 
agent  that  there  was  a  telegraph  ofSce  at  the  station  to 
which  he  wished  to  send  a  message,  and  that  the  agent 
became  aware  that  such  office  had  been  closed  for  some 
time  soon  after  he  sent  {the  message,  but  concealed  this 
knowledge  from  plaintiff.  Plaintiff  did  not  make  known 
to  the  agent  that  the  message,  which  in  form  was  an 
ordinary  telegram,  was  of  great  importance  to  him.  The 
court  held  that  plaintiff's  mental  sufferings  and  apprehen- 
sion, upon  not  being  met  at  the  station  by  the  family 
carriage  which  he  had  ordered  by  telegraph  upon  hearing 
of  his  father's  illness,  could  not  enter  as  an  element  of 
damages  in  an  action  against  the  telegraph  company  for 
failure  to  transmit  the  message.  Damages  for  bruises 
alleged  to  have  been  received  in  consequence  of  plaintiff's 
being  obliged  to  take  a  rough  vehicle  instead  of  the  family 
carriage  to  a  certain  point  are  too  remote  to  base  a  claim 
against  a  telegraph  company  for  failure  to  transmit  a 
message  ordering  the  family  carriage  to  meet  him  at  the 
station. 

In  W,  U.  Tel.  Co.  v.  Smith  (Texas  Supreme  Court),  13 
S.  W.  Rep.  169,  plaintiff  sues  for  failure  to  deliver  a 
telegraph  message  as  follows:  ''R.  [addressed]:  Meet  me 
and  C.  Saturday  night  [signed],"  alleging  that  by  its 
neligence  he  was  [lut  to  expense  in  hiring  a  conveyance  to 
go  from  C.  to  R's  home  and  back  again;  that  by  loss  of 
time  he  failed  to  meet  important  engagements;  and  that 
by  reason  of  exposure  his  health  was  greatly  impaired — to 
his  damage  in  the  sum  named.  The  court  held  that  the 
petition    was  bad  on    demurrer,    the  damage  being    too 
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remote,  conjectural  aod  not  !□  cod 
m  caae  of  a  breach  of  the  contract 

QiviDg  these  authorities  due  '' 
paragraph  of  the  complaint  all 
between  the  plaintiff  and  defenda; 
latter,  and  these  allegations,  if  p 
plaintiff  to  nominal  damages,  the 
mission  of  the  message.  The  d( 
properly  overruled. 

In  appellant's  motion  for  a  neM 
is  that  the  amount  of  damages  asE 
ninth  reason  is  that  the  damagef 
Aa  the  plaintiff  is,  in  the  view  the 
entitled  to  only  nominal  dama] 
reversed. 

Other  alleged  errors  are  disci 
not  occur  upon  another  trial,  we  c 
to  pass  upon  them. 

Reversed,  with  instructions  toti: 
appellant's  motion  for  a  new  trial 

Nora.— See  note  to  MoOormick  v.  W.  V. 
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Albbrs  V.  Westbrw  Union  Tblegbaph  Company. 

Iowa  Supreme  Court,  April  IS,  1896, 
Failttbb  to  transmit  tblbgbam— LnfrriNa  timb  to  pbbbent  olaim . 

A  stipulation  in  a  telegraph  blank  to  the  effect  that  the  company  will  not 
be  liable  for  penalty  or  damages  for  default  in  transmission  unless  a 
written  claim  is  presented  within  a  stated  time  is  valid. 

Such  stipulation  not  waived  by  verbal  interview  with  operators  and  indefi- 
nite statement  as  to  damages  made  to  them. 

In  action  based  on  such  default,  plaintiff  must  aver  compliance  with  such 
stipulation. 

Oase  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Pae^ 
TeL.  Co.  V.  Underwood,  vol.  4,  p.  762. 

Appeal  by  plaintiff  from  judgment  of  District  Court, 
Keokuk  county,  sustaining  demurrer  to  petition. 

C.  M.  Brown,  for  appellant. 

McNett  &  Tisdale  and  Cummins  &  Wright,  for  appellee. 

RoTHROcK,  C.  J. :  1.  It  is  unnt5cessary  to  set  out  the 
petition  in  full.  It  will  be  sufficient  to  give  the  substance 
of  it,  so  far  as  it  pertains  to  the  single  question  which, 
we  think,  is  decisive  of  the  case.  It  appears,  from  the 
petition,  that  on  the  30th  day  of  June,  1894,  the  plaintiff 
filled  one  of  the  blanks  of  the  defendant,  at  its  office  in 
Sigourney,  in  this  State,  with  a  message,  directed  to  H. 
A.  Albers,  at  Center  Junction,  Iowa,  and  delivered  said 
message  to  the  defendant's  agent  in  Sigourney,  and 
directed  him  to  transmit  it  to  H.  A.  Albers,  at  Center 
Junction,  and  that  payment  was  made  for  the  transmission 
of  the  message.  It  is  averred  that  the  defendant  carelessly 
and  negligently  failed  to  transmit  said  message  as 
directed,  and  that  plaintiff  sustained  damages  by  reason 


of  flaid  negligence.  The  mesaage  and  the  indoraemeDta 
thereon  are  set  out  aa  part  of  the  petition,  and  for  the  pDi- 
pose  of  showing  that  the  defendant  is  liable  for  negHgence. 
The  contract,  among  other  things,  contains  this  stipula- 
tion: 

Thi«  oonpany  will  Dot  be  It&ble  for  damages  or  statatoiy  penalttM  to 
any  iiise  where  the  claim  ia  not  presented  in  writing  irithin  sixty  dsji 
after  the  mewage  ta  filed  with  the  oompany  for  transmissioD. 

It  U  not  averred  in  the  petition  that  the  plaintitT  com- 
plied with  this  provision  of  the  contract  within  any  time, 
before  or  after  the  expiration  of  sixty  days.  One  grouod 
of  the  demurrer  was  that  there  was  no  averment  in  the 
petition  that  the  plaiutiQ*  complied  with  this  part  of  tb« 
conlract.  The  claim  is  briefly  made,  in  the  argument  la 
behalf  of  appellant,  that  a  demurrer  on  this  ground  will 
not  lie,  but  that  the  failure  to  present  the  claim  within 
the  time  named  must  be  specially  pleaded.  This  positioo 
is  not  well  tak«n.  If  there  ia  any  ground  upon  which  this 
part  of  the  contract  can  be  avoided,  it  must  be  set  out  in 
the  petition;  and  for  failure  to  do  this  a  demurrer  is  the 
proper  pleading  by  defendant.  Carter  v.  Humboldt  Firt 
Iniurance  Co.,  12  Iowa,  287;  Moore  v.  The  Slate  Insuranct 
Co.,  72  Iowa,  414. 

2.  The  claim  is  alao  made  that  the  averments  of  the 
petition  show  that  the  stipulation  under  consideration  was 
waived.  We  will  not  set  out  that  part  of  the  petition.  It 
shows  merely  verbal  statements  made  to,  and  int«rviewa 
with,  the  operators  of  the  defendant,  and  indefinite  state- 
ments as  to  damages.  No  claim  for  damages,  in  the  sense 
of  a  demand  for  payment  of  any  sum,  was  made  at  any 
time.  We  do  not  think  that  the  averments  of  tbe  petition 
show  a  waiver,  even  if  it  should  be  conceded  that  the  pro- 
vision may  be  waived. 

3.  We  coma  now  to  the  question  involving  the  Talidity 
of  tbe  stipulation  requiring  the  claim   to  be  presented  in 
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writing.  It  is  urged,  in  behalf  of  appellant,  that  it  is 
void,  as  being  unreasonable  and  against  public  policy.  An 
examination  of  the  question,  in  the  light  of  the  arguments 
of  counsel  and  authorities  cited,  leads  us  to  the  conclusion 
that  this  part  of  the  contract  is  valid.  There  is  really  no 
reason  why  a  telegraph  company  may  not  require  notice  of 
its  defaults  within  a  reasonable  time  before  being  held 
liable  for  alleged  negligence.  The  nature  of  the  business 
is  such  that  a  stipulation  like  this  may  be  necessary  to  its 
protection  against  unfounded  claims.  There  is  nothing  in 
the  petition  in  this  case  from  which  it  can  be  even  inferred 
that  the  plainti£f  was  not  advised  of  the  failure  to  trans- 
mit the  message  long  before  the  expiration  of  the  60  days. 
There  is  nothing  unreasonable,  and  no  infraction  of  a 
just  public  policy,  in  requiring  a  claim  to  be  made  within 
such  time  as  the  failure  would  be  known  to  the  sender  of 
the  message.  Such  conditions  as  this  have  been  sustained 
by  an  almost  unbroken  line  of  authority.  We  need  not 
name  the  cases.  The  citations  may  be  found  in  25  Am. 
&  Eng.  Enc.  Law,  798,800. 

It  is  to  be  remembered  that  such  a  provision  in  the 
contract  does  not  defeat  the  claim  for  damages,  and  it  in 
no  manner  afifects  the  operation  of  the  statute  of  limita- 
tions, as  appears  to  have  been  supposed  in  the  case  of 
Pacific  Telegraph  Co.  v.  Underwood  (Neb.),  55  N.  W. 
Rep.  1057.  While  this  court  has  not  determined  this  ques- 
tion in  an  action  against  a  telegraph  company,  yet  the  same 
principle  has  been  applied  again  and  again  in  reference  to 
insurance  companies  and  railroad  companies.  Skinner  v. 
Chicago  &  Rock  Island  Hailroad  Co,,  12  Iowa,  191.  In 
Moore  v.  The  State  Insurance  Co.,  72  Iowa,  414,  it  is  said: 
"'This  court  has,  in  repeated  decisions,  recognized  the 
right  of  parties  to  policies  of  insurance  to  limit,  by  condi- 
tions therein,  the  time  in  which  actions  may  be  brought 
to  recover  for  losses  of  property  insured,  and,  sustaining 
fiuch  conditions,  has  held  actions  barred  thereundeik    This 
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must  be  regarded  as  the  settled  doctriae  of  this  coarl." 
This  rule  is  far  in  advance  of  the  question  under  con- 
Bidcration.  We  repeat  that  this  part  of  the  contract  in  oo 
miiuner  aiTeots  the  atatuto  of  limitationa.  The  limitations 
referred  to  in  the  cas«  last  cited  do  put  a  limit  on  the  tima 
for  commencing  actions. 


The  judgment  of  the  District  Court  is  affirmed. 
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Company. 

Kansaa  Su-preme  Court,  Jittg  II,  1898,  ^^^M 

Belat  of  tblboram— LmiTiNa  tiux  to  icakk  ouuk 

(Head-note  by  the  court) : 

In  an  actiou  brou^-ht  by  tlio  nililressee  of  a  teiegram  against  the  telegraph 
company,  to  recover  damages  because  of  its  failure  to  promptly  deli'W 
the  message,  the  pliintifT'a  rights  mast  be  determined  by  the  oontrart 
mode  by  the  sender  of  the  message  with  the  teleeraph  company.  He 
cannot  repudiate  the  contract  made  tor  his  benefit,  and  still  recorei 
damases  for  the  fiiilure  of  the  company  to  perform  it. 

A  stipulation  in  the  contract  for  the  transmission  of  a  telegraphic  mes- 
sage that  "the  company  will  not  be  liable  for  damages  in  any  case 
whore  the  claim  is  not  presented  in  writing  within  siity  days  after  send, 
ing  the  message"  is  reasonable  and  valid;  and,  where  the  plaintiff  bill 
to  present  his  claim  for  more  than  nine  months  after  the  message  in> 
sent,  his  right  of  action  is  lost. 

Ca^6s  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Wett  r, 
ir.  U.  Tci.  Co.,  vol.  2.  p.  588;  SlierrUl  v.  W.  V.  Tel.  Co.,  vol.  3,  p.  75); 
2Ianierv.  W.  U.  Tel.  Co.,  vol.5,  p. 777;  ifeimann  v.  W.  U.  TO.  Co.,  wl. 
1.  p.  531. 

Appeal  by  plaintiff  from  judgment  of  District  Court, 
Wyandotte  county. 

James  M.  Russell  brought  suit  against  the  Western 
Uniou  Telegraph  Company  to  recover  damages  because  of 
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its  failure  to  promptly  deliver  to  him  the  following  mes- 
sage : 

Carrier  Mills,  HL,  Oct.  18,  1889.  To  J.  M.  Russell,  Edgerton  Plaoe,  in 
Passfield  Addition,  E^ansas  City,  Mo.:  Don't  think  mother  will  live  till 
moroing.    Come  at  once.    W.  D.  Russell. 

The  petition  alleges  that  the  plaintiff  was  a  resident  ot 
Kansas  City,  Kan. ;  that  the  message  was  delivered  to  the 
defendant  company  at  Carrier  Mills,  111.,  on  the  day  of 
its  date,  for  transmission  to  him  in  Kansas  City;  that, 
through  the  wilful,  wanton  and  culpable  negligence  of  the 
defendant,  the  message  was  not  delivered  until  the  15th  of 
October,  at  about  5  o'clock  in  the  evening;  that  he  took 
the  first  train  thereafter,  but  did  not  reach  his  mother's 
home  until  after  she  was  dead  and  buried ;  that,  by  reason 
of  the  defendant's  negligence,  he  was  needlessly  put  to 
great  trouble  and  expense,  and  caused  great  sorrow, 
because  of  his  inability  to  see  his  mother  in  her  last 
moments.  The  defendant  answered,  alleging,  among 
other  things,  that  the  message  was  delivered  to  it  on  a 
printed  blank  subject  to  certain  conditions,  one  of  which 
was:  '*The  company  will  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message."  It  further  alleges 
that  no  claim  for  damages  was  made  within  sixty  days 
after  the  message  was  sent.  The  plaintiff  replied  **that 
he  did  not  authorize  any  person  to  make  such  contracts 
for  him;  that  he  did  not  know  that  any  such  contract  had 
been  made ;  and  that  he  never  agreed  to  the  terms  of  said 
pretended  contract;  .  .  .  and  that,  by  the  negligence 
of  the  defendant,  he  was  taken  from  his  home  to  a  distant 
State,  on  a  fruitless  journey,  and  was  there  unavoidably 
detained  for  more  than  sixty  days  after  the  receipt  of  the 
message;  and  that  soon  after  his  return  to  his  home  in 
Kansas  City,  where  said  message  was  received,  he  brought 
this  suit."   The  defendant  demurred  to  the  reply,  and  this 
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demurrer  wa3  BUatatned,  and  judgment  HOtered  thereon  toi 
the  defendant  for  costs.  The  plaintiff  alleges  error  in  tbif 
ruling  of  the  court,   and  presents  it  here  bj  petititu 

error. 

U.  Hmft,  for  plaintiff  in  error. 

Karnes,  Holmes  &  Krautkoff,  Arthur  Francis  Sm\ 
George  H.  Fearons,  for  defendant  in  error. 

Allbn,  J.  (after  stating  the  facts):  The  contention  ob 
behalf  of  the  plaintiff  is  that  he  was  not  a  party  to  tht 
contract,  and  is  not  bound  by  its  terms;  that  the  defeoii- 
ant  is  a  corporation,  enjoying  corporate  privileges  derired 
from  the  public,  and  charged  with  the  performance  of  cer- 
tain public  services;  that,  by  reason  of  its  relations  to  Uh 
public,  it  was  bound  to  correctly  transmit  and  promptly 
deliver  the  message  to  him. 

The  claim  of  liability  because  of  a  failure  to  perform  • 
public  duty,  independent  of  any  contract,  finds  soidp 
support  in  the  authorities.  25  Am.  &  Eng.  Enc.  liaw, 
826;  Thomp.  Elect,  sec.  427.  It  will  be  noticed  that  tbit 
is  not  an  action  to  recover  damages  for  delivering  s 
changed  message,  whereby  the  receiver  was  misled.  Id 
such  a  case  it  may  well  be  argued  that  a  liability  arises 
from  the  wrongful  act  of  the  defendant  in  delivering  to 
him  a  false  message,  whereby  he  is  misled  to  his  injury, 
and  that  this  liability  is  wholly  independent  of  any  con- 
tract made  by  the  sender  of  the  message  without  authority 
of  the  receiver.  In  this  case,  however,  the  plaintiff  was 
not  misled  by  any  act  of  the  defendant.  The  defendant, 
at  most,  merely  failed  to  perform  its  undertaking  to 
promptly  transmit  and  deliver  the  message.  Just  how  a 
liability  to  perform  that  service  can  arise  independent  ot 
any  contract  with  the  sender  of  the  message,  we  are 
nnabie  to  perceive.  A  telegraph  company  certainly  is 
under  no  obligation  to    ta-ansmit  messages  except  when 
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employed  hj  some  person  to  do  so.  Perhaps  it  may  not 
refuse  the  employmenti  nor  impose  unreasonable  condi- 
tions for  undertaking  it,  because  of  the  public  nature  of  its 
business.  But  can  it  be  doubted  that,  whenever  it 
receives  a  message  for  transmission,  there  is  either  an 
express  or  implied  contract  on  its  part  that  it  will  transmit 
and  deliver  it? 

This  court  has  heretofore  consistently  maintained  the 
right  of  a  person  for  whose  benefit  a  contract  has  been 
made  by  another  to  accept  and  adopt  the  terms  of  the 
contract,  and  maintain  an  action  on  it  in  his  own  name. 
AfUhony  v.  Herman^  14  Kan.  494;  Burton  v.  Larkin,  36 
Kan.  846;  Rouse  v.  Bartholomew,  61  Kan.  425.  And  this 
rule  has  been  applied  in  actions  brought  by  the  addressee 
of  a  telegram  against  a  telegraph  company.  West  w.  W. 
V.  Tel.  Co.,  39  Kan.  93;  W.  U.  Tel.  Co.  v.  Woods,  56 
Kan.  737. 

We  are  satisfied  with  the  rule  heretofore  maintained  by 
this  court,  and,  under  it,  the  liability  of  the  defendant 
must  be  determined  by  the  contract  made  with  the  sender 
of  the  message,  and  of  which  the  plaintiff  was  entitled  to 
ttie  benefit.  While  it  is  held  that  a  common  carrier  may 
not  impose  a  condition  exempting  him  from  liability  for 
his  own  negligence,  and  while  this  rule  has  been  held  to 
apply  equally  to  a  telegraph  company,  as  engaged  in  a 
business  substantially  like  that  of  a  common  carrier,  a 
stipulation  in  the  contract  made  with  the  sender  of  the 
message  that  a  claim  for  damages  shall  be  presented 
within  a  specified  time  has  been  generally  regarded  as 
reasonable  and  valid;  and,  where  such  a  contract  is  made, 
the  great  majority  of  the  courts  hold  that,  if  the  claim  is 
not  presented  within  the  time  limited— where  a  reasonable 
time  is  fixed— the  plaintiff  cannot  recover.  Sixty  days  has 
been  held  a  reasonable  time  after  delivery  of  the  message. 
ShemiU  w.  W.  U.  Tel.  Co.,  109  N.  C.  527;  Wolf  v.  W.  U. 
VOL.  VI — 49. 
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Tel.  Co.,  62    Pa.   St.   83;  Manier  v.  W.  U.  TH.  Ofc,  M 

Tenn.  442;  Lester  v.  W.  U.  Tel.  Co.,  84  Tex.  313;  Tmmf 
V.  W,  U.  Td.  Co.,  65  N.  Y.  163;  Helmann  w.  W.  V.XH, 
Co.,  57  Wia.  562;  25  Am.  &  Eng.  Enc.  Law,  798;  Thomii. 
Elect,  g  247. 

Iq  thiu  case  the  meseage  was  delivered  on  October  13, 
1889.  The  claim  waa  first  preseated  by  the  commenw- 
ment  of  this  actioii,  on  the  6th  of  August,  1890.  The 
plaintiff  had  no  cause  of  action  independent  of  the  contrMl 
made  for  his  benefit  by  the  sender  of  the  message.  Hst- 
ing  failed  to  present  his  claim  within  the  time  required  bj 
that  contract,  he  has  lost  whatever  right  of  action  the  coo- 
tract  gave  him.  The  judgment  is  affirmed.  All 
justices  concurring. 


Western    Uniox    Telegraph    Company    v.    Eubank  ft 

RUSSKLL. 


Kentucky  Court  of  Appeals,  F*.  4,  1897. 


By  tbe  Kentucky  Constitution  a  telegraph  companj  is  a  oonunon  caniB. 

and  cannot  contract  tor  relief  from  its  common  law  liabilities. 
The   following  stipulation  in  telegraph   blanks  held  invalid,  viz.:  tbow 

exempting  the  companj  from  liabilitj  for  negligence  in  the  trannnu- 

sionot  (1)  unrepeat«d  messages;  (2)  cipher  dispatches;  (3)  all  t«legnn»i 

unless  written  claim  presented  within  a  stated  time, 
Damages  in  gi^en  case  held  not  so  remote  as  to  prevent  rBcoTery. 
Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  SauA 

V.  W.  U.  Tel.  Co.,  vol.  3,  p.  389;  Primrose  v.  IT.  V.  Tel.  Co..  vol.  6,  p-  M9; 

De  La  Orange  v.  S.  W.  Tel.  Co.,  vol.  1.  p.  59;  Harris  v.  IF.  U.  Td.  Co.. 

Tol.  1,  p.  87;   W.   U.   Tel.  Co.  v.  Fontaine,  vol.  1,  p.  229;   W.  U.  Td.  Oo. 

v.  Bwhanan.  vol.  1,  p.  1;  Hmiard  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  «8;  TeL  Co. 

V.  OriMBold,  vol.  1,  p.  389;  Tyler  v.  W.  V.  Td.  Co.,  vol.  1,  p.  14. 

Appbal  by  defendant  from  judgment  of  Circuit  Court, 
Simpson  county. 
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Richards,  Bashin  &  Ronald,  A.  S.  Walker,  George  C.  Har- 
ris, and  George  H.  Fearons,  for  appellant. 

Goodnight  &  Roark,  and  Sims  &  Covington,  for  appellees. 

GuPFY,  J. :  It  is  substantially  alleged  in  the  petition  in 
this  action:  That  appellees  were  partners  in  the  live 
Btock  business,  and  that  appellant  was  a  common  carrier 
of  messages  and  telegrams.  That  on  the  21st  December, 
1893,  plaintiff's  agent,  H.  P.  Russell,  at  Atlanta,  Ga., 
delivered  to  defendant,  to  be  transmitted  to  plaintiffs,  at 
Franklin,  Ky.,  the  following  telegram  or  message,  viz.: 

Atlanta,  Ga.,  Dec.  8l8t,  1893.    J.  W.  Russell.  Franklin.  Ky.:  Ship  to-day 
eighty-five  dollar  load  will  make  money  feeling  good.    H.  P.  Russell. 

For  which  message  defendant  received  pay,  and  under- 
took and  agreed  to  transmit  same  to  plaintiffs  at  Franklin, 
Ky.  That  the  same  was  received  by  defendant  at  Atlanta, 
in  ample  time  to  be  transmitted  to  plaintiffs  in  ample 
time  for  them  to  have  shipped  the  car  load  of  mules  on 
that  day  to  Atlanta,  but  said  message  or  telegram  was  not 
delivered  to  plaintiffs  until  too  late  to  ship  said  mules. 
That  it  was  not  delivered  to  plaintiffs  until  after  dark, 
about  seven  o'clock,  when  it  could  have  been  delivered 
early  in  the  morning  on  said  day,  and  it  could  have  easily 
been  delivered  in  time  for  plaintiffs  to  have  shipped  said 
car  load  of  mules  on  that  day;  but  defendant,  through  the 
negligence  and  incompetency  of  its  agents,  employes  and 
operators  then  in  its  employment,  and  in  charge  of  and 
operating  its  line  and  business,  failed  to  deliver  said  mes- 
sage until  about  seven  o'clock,  and  after  dark,  of  said 
day.  That  said  failure  to  deliver  the  message  in  time 
was  caused  alone  by  the  negligence  and  incompetency  of 
defendant's  agents  and  employes.  That  if  they  had 
received  said  telegram  at  the  time  it  should  have  been 
delivered,  they  could  and  would  have  shipped  said  car 


773  AMERICAN  ELECTRICAL  CASES.      [TW-fr^ 

Telegraph  Co.  t.  Eubaok  &  Russell. 

load  of  mules,  twenty-five  in  number,  to  Atlanta,  Ga.,  and 
said  mules  would  have  arrived  in  Atlanta,  Ga.,  at  a  tint 
when  the  market  was  high  and  good.  That  thpy  cooM 
and  would  have  aold  said  car  load  o£  males,  if  same  bftd 
been  shipped  on  day  telegraphed  for,  for  $250  more  thin 
they  could  and  did  sell  them  for  when  shipped  laMf. 
That,  if  said  mules  had  been  shipped  on  December  21« 
they  would  have  arrived  in  Atlanta  on  December  23,  18M, 
when  .the  market  was  good,  and  whou  they  could  »od 
would  have  sold  said  mules  for  a  good  price;  but,  by  tb 
negligence  of  defendant's  agents  and  employes,  iher 
were  thus  prevented  from  shipping,  and  said  mules  did 
not  get  to  Atlanta  until  the  following  Tuesday,  when  the 
market  had  declined.  That  they  have  been  damaged  b; 
defendant's  negligence  la  the  sum  of  1250,  for  whicb  sum 
judgment  was  prayed. 

The  first  paragraph  of  the  answer  may  be  taken  » i  ' 
denial  of  all  the  averments  contained  in  the  peQdoB,  '' 
incluiiiiig  a  douial  of  tlie  charge  tiiat  apppllanr;  was  a 
common  .carrier,  but  it  does  not  deny  that  it  is  a  corpora- 
tion engaged  in  transmitting  messages,  and  that  it  can 
sue  and  be  sued.  It  is  averred  in  the  second  paragraph 
that  appellaut  received  of  H.  P.  Russell  individually,  not 
as  agent  for  plaintiff,  at  one  o'clock  and  five  minutes, 
December  21,  1893,  the  message  heretofore  copied,  except 
the  word  "the"  before  "eighty,"  and  filed  the  original 
message,  marked  "A."  It  is  further  averred:  That  in 
receiving  and  transmitting  messages,  with  the  best  of 
operators,  and  under  the  most  favorable  circumstaoces, 
there  is  always  some  liability  and  probability  of  mistako, 
and  especially  as  in  this  case,  when  the  message  bad  to 
be  transmitted  several  hundred  miles,  and  through  relay 
offices.  That  mistakea  and  delays  are  inseparable  from 
the  nature  of  the  business.  That  H.  P.  Eussell,  when  be 
delivered  the  said  message  to  defendant  to  be  sent  as  afore- 
said,  requested  defendant  to  send  said  message  subject  to 
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the  terms  on  the  back  thereof^  which  he  then  agreed  to; 

and  he  was  directed,  on  the  face  of  said  message,  to 
'  *^read  the  notice  and  agreement  on  the  back/'  which 
'  notice  and  agreement  solemnly  signed  and  made  by  him  is 

in  the  following  words,  viz. : 

All  messages  taken  by  this  company  are  subject  to  the  following  terms: 
To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should  ord«r 
it  repaated;  that  is,  telegraphed  back  to  the  originating  office  for  oomparison, 
For  this,  one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  following  message  and  this  company  that  said  i 
oompa&y  shall  not  be  liable  for  mistakes  or  delays  in  the  troiiflmission  or 
delivery,  or  for  non-delivery,  of  any  unrq[>eated  message,  beyond  tiM 
amouni  received  for  sending  the  same;  nor  for  any  mistake  or  delay  in  the 
timusmisffion  or  delivery,  or  for  non-delivery,  of  any  unrepeated  message, 
beyond  fifty  times  the  sum  received  for  sending  the  same,  usless  specially 
imoyred;  nor  in  any  case  for  delays  arising  from  unavoidable  interruptions 
in  the  working  of  its  lines,  or  for  errors  in  cipher  or  obsoure  messages. 
And  tills  company  is  hereby  made  the  agent  of  the  sender,  without  liabil- 
ity, to  forward  any  message  over  the  lines  of  any  other  company,  when 
necessary  to  reach  its  destination.  Ck)rrectness  in  the  transmission  of  a 
message  to  any  point  on  the  lines  of  this  company  can  be  insured  by  con- 
tract in  writing,  stating  agreed  amount  of  risk,  and  payment  of  premium 
theieon  at  the  following  rate,  in  addition  to  the  usual  charge  for  repeated 
■aessages,  viz.:  one  per  cent,  for  any  distance  not  exceeding  one  thousand 
miles,  and  two  per  cent  for  any  greater  distance.  No  employe  of  the  com- 
pany is  authorized  to  vary  the  foregoing.  No  responsibility  regarding 
messages  attaches  to  this  company  until  the  same  are  presented  and 
accepted  at  one  of  its  transmitting  offices;  and.  if  a  message  is  sent  to  such 
•ffioe  by  one  of  the  company's  messengers,  he  acts  for  that  purpose  as  the 
agent  of  the  sender.  Messages  will  be  delivered  free  within  the  established 
free  delivery  limits  of  the  ten-itorial  office.  For  delivery  at  a  greater  dis- 
tance, a  special  charge  will  be  made,  to  cover  the  cost  of  such  delivery. 
The  company  will  not  be  liable  for  damages  or  statutory  penalties  in  any 
case  where  the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission. 

It  is  alleged  that  all  the  foregoing  was  legible  and  plain, 
and,  so  far  as  it  could  apply  to  the  sending  of  the  message^ 
was  agreed  to  by  H.  P.  Russell,  and  that  he  did  not 
request  that  the  message  be  repeated,  but  assumed  the  risk 
of  mistake  and  delay,  and  paid  only  fifty-eight  cents  for 
the  transmission,   which  was   the  usual  charge  for  such 
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messages  not  repealed.  It  is  further  alleged;  That 
claim  in  writing  bus  ever  been  presented  to  defendant  (or 
damaj^es,  unless  this  suit  be  so  considered.  The  suit  wu 
filed  more  than  sixty  days  after  the  filing  of  the  messa^ 
That  the  massage,  by  some  mistake,  was  received  atthfl 
Franklin  office,  as  to  J,  A.  Russell,  at  2.05  P.  M.,  and 
immediatly  sent  out  by  the  messenger  boy  to  be  deliveret 
to  J.  A.  Russell,  but  he  could  not  be  found,  and  abont 
P.  M.,  on  the  suggestion  of  some  one  acquainted  with  tlM 
people  of  Franklin,  the  message  was  delivered  to  i.  ff, 
RussoU,  It  is  also  alleged;  That  when  J.  W.  Russdl 
received  the  message  he  received  notice  of  the  contract » 
before  set  out.  And  all  the  foregoing  facts  are  pleaded  ia 
bar  of  plaintiff's  claim.  But  appellant  admits  that  plaint- 
iffs, or  at  least  J.  W.  Russell,  is  entitled  to  fiftjr-eiglll^ 
cents.  That  getting  the  word  ''J.  A."  instead  ot  "J.  W. 
Russell  caused  the  delay  in  the  delivery  of  the  messoj 

In  appellant's  amended  answer  it  alleged  that,  if 
message  had  been  promptly  delivered,  appellees  couH 
have  shipped  the  mules  on  that  day;  that  tbey  bad  do 
mules  in  or  near  Franklin  on  that  day,  but  did  get  the  mes- 
sage in  time  to  have  shipped  the  mules  on  the  next  day. 

Appellees'  reply  may  be  considered  a  denial  of  ail  th« 
averments  in  the  answer  and  amended  answer,  and  itii 
also  alleged  that  appellant  had  at  Franklin  an  incompe- 
tent agent  on  that  day;  that  he  was  merely  a  "cub,"  and 
unacquainted  with  the  local  business  of  appellant.  Appel- 
lees also  denied  that  II.  P.  Russell  ever  agreed  to  ths 
stipulation  on  the  back  of  the  message,  and  also  alleged 
that  the  same  was  null  and  void,  and  against  public  policj. 
The  reply  was  traversed  by  appellant.  Appellees  wert 
permitted  to  amend  their  reply,  and  in  the  reply  a  waiver 
of  the  sixty  days'  notice  was  pleaded,  and  tha  said  pin* 
was  traversed  by  appellant.  A  trial  resulted  Id  a  verdict 
and  judgment  in  appellees'    favor  for  $125.     Appellanl'i 
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motion  for  a  new  trial  having  been  denied,  it  prosecutes 
this  appeal. 

The  first  and  second  grounds  for  a  new  trial  need  not  be 
noticed.  The  third  ground  is  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  law. 
There  was  proof  produced  by  appellees  conducing  to  show 
that  they  had  a  load  of  mules  at  the  time,  which  they 
could  and  would  have  shipped  to  Atlanta  the  2l8t  of 
December,  1893,  if  the  message  had  been  delivered  to  J. 
W.  Russell  within  a  reasonable  time  after  it  reached 
Franklin,  and  that  they  sustained  a  loss,  by  reason  of  not 
shipping  the  mules  on  that  day,  to  the  amount  of  more 
than  $126;  hence  the  jury  were  authorized  to  find  the 
amount  named.  This  case  is  unlike  the  case  of  Smith  ¥• 
W.  U.  Tel.  C0.9  reported  in  83  Ky.  104.  The  damages  in 
this  case  at  bar  were  not  remote  or  speculative,  in  a  legal 
sense. 

Instructions  Nos.  1,  2,  3  and  4  given  by  the  court  were 
as  favorable  to  appellant  as  it  was  entitled  to;  and,  if  this 
be  true,  then  the  instructions  asked  by  appellant  were 
properly  refused  by  the  court. 

It  is  very  ably  argued  by  appellant's  counsel  that  the 
printed  terms  on  the  back  of  the  paper  on  which  the  mes- 
sage was  sent  were  assented  to  by  the  sender,  and,  there- 
fore, became  a  part  of  the  contract,  and  binding  upon  the 
sender  and  receiver,  and  it  is  especially  insisted  that  the 
stipulation  as  to  repeating  the  message  is  a  complete  bar 
to  a  recovery  of  more  than  58  cents,  the  amount  paid  for 
the  sending  of  the  message;  and  we  are  referred  to  various 
decisions  of  the  courts  of  last  resort  in  support  of  that  con- 
tention. It  is  true  that  in  Cam'p  v.  this  appellant,  1  Mete. 
(Ky.)  164,  the  same  or  a  similar  stipulation  as  the  one  in 
question,  as  to  the  repetition  of  messages,  was  held  to  be 
valid,  but  that  case  was  decided  in  1858,  and  before  the 
adoption  of  the  present  Constitution;  and  it  will  also  be 
seen  that  there  was  no  allegation  by  plaintiff  that  the  mis- 
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take  was  the  result  of  QegligoQce,  or  want  of  compeMacj 
or  skill,  on  the  part  of  the  emplojea  of  the  compaay. 
Hence,  that  case  is  wholly  unlike  the  case  at  bar.  Thedeci- 
Bion  of  the  Supreme  Court  ia  Primrose  w.  W.  U.  TeL  O, 
154  U.  S-  1,  is  alao  relied  on  by  appellant.  It  is  true  thai 
the  decision  upheld  the  stipulation  in  question,  as  welt  u 
^e  stipulation  in  regard  to  cipher  messages  and  obscun 
messages;  but  it  is  also  tFue*that  Chief  Justice  Fclleb  and 
Mr.  Justice  Harlan  dissented,  and  Mr.  Justice  White 
took  no  part  in  the  decision.  It  will  also  be  seen  from  the 
opinion  that  many  courts  of  last  resort  had  decided  othtt- 
wise  as  to  such  stipulation.  We  quote  as  follows  from  lifl 
opinion  in  the  cases,  supra:  "There  are  cases,  indeed,  ia 
which  such  rfigulations  have  been  considered  wholly  Toid. 
It  will  be  sufficient  to  refer  to  those  specially  relied  on  by 
the  learned  counsel  for  the  plaintiEF,  many  of  which,  how- 
ever, upon  examination,  appear  to  have  been  influeoced 
by  considerations  which  have  no  application  to  the  caaeti 
bar.  Pome  of  them  were  actions  brought  by  the  receiver 
of  the  message,  who  had  no  notice  of  the  printed  condi- 
tions until  after  he  received  it,  and  could  not,  therofore, 
have  agreed  to  them  in  advance.  Such  were  N.  Y.  la- 
Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298 ;  LaGrange  v.  South- 
western TeL  Co.^  25  La.  Ann.  383;  Harrit  w.  W.  U.TA 
Co.,  9  Phila.  88. "  It  would  seem  from  the  foregoing  thil 
if  the  suit  had  beeo  by  the  receiver,  as  in  the  case  at  bar, 
the  court  would  have  probably  held  the  stipulatioa  is 
question  invalid. 

In  Smith  V.  W.  U.  Tel.  Co.,  83  Ky.  104,  decided  baton 
the  adoption  of  the  present  Constitution,  this  court,  in  dis- 
cussing the  obligations  of  the  telegraph  company,  said: 
"It  is,  however,  a  public  agent.  It  exercises  a  fiuui 
public  employment.  Carefulness  and  fidelity  are  easeatiaU 
to  its  character  as  a  public  servant,  and  public  policy  for- 
bids that  it  should  abdicate  as  to  the  public  by  contract 
with  the  individual.    He  is  but  one  of  millions.    His  bufi- 
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II688  willy  perhaps,  mot  admit  of  delay  or  contest  in  the 
courts,  and  be  is,  ex  necessitate^  compelled  to  submit  to 
any  terms  which  the  company  might  see  fit  to  impose. 
But  the  law  should  not  uphold  a  contract  under  which  a 
public  agent  seeks  to  shelter  itself  from  the  consequences 
of  its  own  wrong  and  neglect.  Its  liaUlity  for  neglect  is 
not  founded  purely  upon  contract.  It  is  chartered  for 
public  purposes.  Extraordinary  powers  are,  therefore,  con- 
ferred upon  it.  It  has  the  power  of  eminent  domain.  If 
it  did  not  serve  the  public,  it  could  not  constitutionally 
)ay  a  wire  over  a  man's  land  without  his  consent,  and,  by 
reason  of  the  gift  of  these  privileges,  it  is  required  to 
receive  and  transmit  messages,  and  is  liable  for  neglect, 
independent  of  any  express  contract.  The  public  are  com- 
pelled to  rely  absolutely  upon  the  care  and  diligence  of  the 
company  in  the  transaction  of  this  business,  so  wonderful 
in  its  growth,  so  necessary  to  the  life  of  commerce,  and 
useful  beyond  estimate,  and,  if  it  relies  upon  m  notice  or 
contract  to  restrict  its  liability,  it  must  be  one  not  in  viola- 
tion of  public  policy ;  and,  in  view  of  the  vast  interests 
committed  to  a  telegraph  company,  the  extraordinary 
powers  given  it,  and  the  virtual  monopoly  it  almost  neces- 
sarily enjoys,  the  court  should  compel  it,  nolens  volens,  to 
perform  the  corresponding  duties  of  diligence  and  good 
faith  to  the  public  thereby  created.  Any  other  rule  would 
defeat  the  very  purposes  for  which  these  companies  are 
chartered,  to  wit,  the  safe  and  speedy  transmission  of 
messages  for  the  public;  and,  while  they  may  reasonably 
restrict  their  liability,  yet  they  cannot  do  so  as  against 
their  own  negligence.  They  undertake  to  exercise  a  public 
employment  which  in  many  respects  is  analogous  to  that 
of  a  common  carrier,  and  they  must,  therefore,  bring  to 
it  that  degree  of  skill  and  care  which  a  prudent  man 
would,  under  the  circumstances,  exercise  in  his  own 
affairs;  and  any  stipulation  by  which  they  undertake  to 
relieve     themselves     from     this     duty,     or    to    restrict. 
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their  liability  for  its  non-use,  is  forbidden  by  the 
demands  of  a  sound  public  policy.  To  hold  other- 
wise would  arm  tbem  with  a  very  dangerous  power, 
and  leave  the  public  comparatively  remediless. 
W.  V.  Tel.  Co.  V.  Fontaine,  58  Ga.  433;  Wolf  v.  W.  0. 
Tel.  Co.,  62  Pa.  St.  83;  Sweatland  v.  lU.  &  MI39.  Td.  Co., 
27  Iowa,  433;  Bretse  v.  U.  S.  Tel.  Co.,  48  N.  Y.  132;  V. 
S.  Td.  Co.  v.  Oildersleve,  29  Md.  232;  IF.  U.  !ZW.  Oo.  T. 
Buchanan,  35  Ind.  429;  Hibbard  v.  W.  U.  TA,  Ofc,  33 
Wis.  558;  Telegraph  Co.  t.  Griswoid,  i7  Ohio  St.  301, 
Ti/ler  V.  W.  U.  TeL  Co.,  60  III.  421;  Ellis  v.  Amtrian 
Td.  Co.,  13  Allen,  234." 

It  is  often  of  the  utmost  importance  to  the  sender  or 
receiver  of  messages  that  the  same  should  be  in  cipher  or 
obscure,  because,  if  sent  in  plain  language,  the  coateMi 
would  often  become  known,  and  the  object  in  view 
defeated.  Hence  public  policy  forbids  that  appeiliuii 
should  by  any  contract  exi^mpt  itself  from  the  damage 
resulting  from  its  negligence  in  transmitting  such  mes- 
sages. It  is  the  province  of  the  law  making  power  to  pre- 
scribe the  limit  in  which  an  action  may  be  brought. 
Hence  the  limitation  of  60  days,  if  not  an  attempt  to  vary 
the  statute  of  limitations,  would,  if  enforced,  have  that 
effect;  and  in  this  case  the  requirement  that  the  deraaml 
should  be  made  in  writing  within  60  days,  as  before 
stated,  is  clearly  unreasonable  and  coatrary  to  public 
policy,  and  violative  of  section  196  of  the  Constitution.  A 
contract  that  notice  or  demand  of  a  claim  for  damages 
should  be  given  in  a  reasonable  time,  and,  if  not  given, 
that  fact  to  be  taken  as  prima  Jacie  evidence  of  the 
invalidity  of  the  claim,  might  be  upheld. 

The  real  question  in  this  case  is  as  to  the  negligence  of 
the  appellant,  and,  if  the  injury  was  caused  by  the  negli- 
gence of  appellant,  no  contract  or  agreement  can  bar  a 
recovery.  Appellant  contends  that  section  199  of  the 
State     CoDstitutioD     could    make    telegraph     companies 
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common  carriers.  It  is  not  necessary  to  discuss  the  ques- 
tion of  fact  as  to  whether  said  section  did  in  fact  cause 
such  companies  to  become  common  carriers;  for  it  is  evi- 
dent that  by  the  provisions  of  said  section  they  are  to  be 
treated  as  such  carriers,  and,  therefore,  come  within,  and 
are  bound  by,  the  provisions  of  section  196,  which  pro- 
vides that  no  common  carrier  shall  be  permitted  to  con- 
tract for  relief  from  its  common  law  liability.  Nor  is  that 
section  of  the  Constitution  in  conflict  with  the  interstate 
commerce  clause  of  the  Constitution.  A  fuller  discussion 
of  this  section,  supra,  may  be  found  in  Ohio  &  Miss.  Hail- 
way  Co.  V.  Tabor  (Ky.),  36  S.  W.  Rep.  18.  The  general 
rule  is  that  the  law  of  the  place  where  the  contract  is  to 
be  performed  governs,  subject,  of  course,  to  the  rule  thai 
a  contract  which  is  void  by  the  law  of  the  place  where 
made  is  void  everywhere.  Story,  Confl.  Laws,  sec.  243 ; 
7  Lawson,  Rights,  Rem.  &  Prac.  sec.  3873.  The  proof 
in  this  case  as  to  negligence  was  sufficient  to  sustain  the 
veidiot,  and,  no  error  of  law  to  the  prejudice  of  appellant's 
substantial  rights  having  occurred  on  the  trial,  the  judg- 
ment of  the  court  below  is  affirmed. 


JoHK  D.  Weaver  v.  Grand  Rapids  and  Indiana  Rail- 
road Company. 

Michigan  Supreme  Court,  Dec,  10, 1895. 
Failure  to  transmit  telegram— Action  for  penalty. 

A  statutory  penalty  for  failure  **to  transmit  messages  with  impartiality 

^^^  good  faith ''  does  not  attach  in  a  case  where  the  default  was  due 

wholly  to  oversight  and  accident. 
C.tses  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W,  U, 

Teh  Oo.  V.  Steele,  vol.  2,  p.  538:  W,  U.  Td.  Co.  v.  Swain,  vol.  2,  p.  089; 

Frautnihal  v.  iV.  U.  Td.  Co.,  vol.  2,  p.  479. 
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Appsaj,  by  defendant  from  judgmeat  of  Circuit  Goort, 
Kent  county. 

T.  /.  O'Brien  and  Jamet  H.  Campbell,  for  appellaDt.. 

Drury  &  Strong,  for  appellee. 

Long,  J.;  Thia  suit  was  brought  to  recover  the  penalty 
of  1100,  uuder  section  3706,  How.  Add.  St.,  for  failnreUi 
transmit  a  telegram.  The  court  below  found:  That  ibe 
plaintiff  sent  the  following  telogram  from  Goshen,  Ind., 
by  the  Weetern  UdIod  Telegraph  CompaDy,  Deceoiber 
31,  1893: 

To  8.  M.  Weaver,  six  mtlea  north  of  E&rbor  Springs.  Hich.:  Uotlur  dM 
thii  morning.     Come  inunedi&telj.     Will  paj  youi  way  when  joo  V*     I 
here.     Answer  bj  telegraph  if  j-ou  oome,  yea  or  na  | 

That  thia  telegram  was  haaded  to  the  agent  at  12  o'clod>  I 
noon  OD  the  day  of  its  date,  being  Sunday,  the  plaioUfltl  ^ 
the  time  paying  the  agent  $1.01  for  the  transmission  of 
the  message,  and  $3  for  a  carrier  from  Harbor  Springs  to 
the  home  of  S.  M.  Weaver.  That  the  agent  tranemittMl 
the  message  over  the  Western  Union  lines  to  Gruid 
Rapids,  for  the  reason  that  its  lines  did  not  extend  W 
Harbor  Springs,  but  only  to  Petoskey.  That  the  message 
was  received  at  5.25  o'clock  in  Grand  Rapids  by  the  agent 
of  the  Western  Union  Telegraph  Company  there,  and  by 
him  transmitted  to  the  defendant's  agent  at  GraH<l 
Rapids,  to  be  forwarded  by  him  to  Harbor  Springs.  That 
said  agent  also  paid  to  defendant's  agent  42  cents  for 
transmitting  the  message,  and  43  for  carrying  it  to  the 
addressee  therein  named.  That  defendant's  agent  pro- 
mised to  send  it  to  its  destination.  The  court  also  fttund 
that  the  defendant  wholly  failed  and  neglected  to  transmit 
said  message  with  impartiality  and  good  faith.  Judgment 
was  entered  in  favor  of  the  plaintid'  for  the  penalty. 

It  is  contended  by  the  dofcudant:  (1)  That  the  peaaHf 
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imposed  bj  section  3706,  How.  Ann.  St.  (being  section  14, 
Act  No.  69,  Acts  1851,  entitled  "An  act  to  authorize  the 
forraation  of  telegraph  companies"),  cannot  be  applied  to 
a  railroad  company  incorporated  under  the  general  rail- 
road laws,  nor  to  any  person  or  corporation  other  than 
telegraph  companies  incorporated  under  the  above  act. 
(2)  That  the  defendant  is  engaged  in  interstate  business, 
and  that  the  penalty  imposed  by  the  Michigan  statute 
(section  3706)  upon  a  company  so  engaged,  and  applied 
to  interstate  business,  is  in  violation  of  the  Constitution 
of  the  United  States.  (3)  That  the  court  erred  in  finding 
as  a  fact  that  the  defendant  did  not  transmit  the  message 
with  impartiality  and  good  faith,  and  in  refusing  to  find 
that  the  message  was  not  transmitted  because  of  mistake 
or  oversight,  and  that  it  was  not  withheld  intentionally, 
or  because  of  any  discrimination,  impartiality  or  bad 
faith.  (4)  That  the  penalty  allowed  by  the  statute  can  be 
recovered  only  for  the  wilful  withholding  of  a  dispatch  as 
a  discrimination  against  the  sender,  and  because  of  parti- 
ality and  bad  faith;  that  it  cannot  be  recovered  for  mere 
failure  to  transmit  without  any  wrongful  motive. 

We  need  discuss  but  one  question.  The  finding  of  bad 
faith  has  no  support  by  the  proofs.  It  is  also  contradicted 
by  the  further  finding  of  the  court  that  the  message  was 
misplaced  by  defendant's  agent  at  Grand  Rapids,  and  so 
escaped  the  attention  of  the  operator,  and  was  not  sent. 
The  evidence  supports  this  finding.  There  is  a  material 
distinction  between  mistake  or  oversight  and  partiality  and 
bad  faith.  The  statute  imposes  the  duty  to  transmit  mes- 
sages with  impartiality  and  good  faith  under  a  penalty  of 
$100  for  each  neglect  or  refusal  to  do  so.  We  need  not 
determine  in  this  case  whether  this  statute  has  reference 
to  a  railroad  company  owning  and  operacing  a  telegraph 
line  within  this  State,  as  we  are  satisfied  that  the  judg- 
ment cannot  stand  under  the  evidence.  This  is  a  penal 
statute,  and  must  be  strictly  construed.     Fox  v.  Fancher^ 
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66  Mich.  536.  The  statute  was  luteoded  as  a  punishmsnl 
for  wilful  wrongdoing  by  discriminatioQ  or  partiality  ia 
favor  of  one  or  against  another,  and  not  to  punish  men 
inadvertence  or  mistake,  without  any  wrongful  motive.  Il 
was  stipulated  in  the  case  that  the  plainti£f  sustained  no 
actual  injury,  and  the  recovery  of  the  penalty  would  not 
have  taken  away  any  right  of  action  to  recover  damsges 
for  actual  loss,  had  he  sustained  any.  The  plank  road  act 
was  under  consideration  in  Fox  v.  Francher,  supra,  and  tbe 
suit  was  for  recovery  of  a  penalty.  It  was  held  that  tb« 
statute  was  penal,  aad  must  be  strictly  construed,  and  that, 
in  order  to  sustain  a  recovery,  there  must  be  a  deliberate 
and  wilful  violatioo  of  the  law  on  the  toll  gatherer's  part. 
In  Myer  v.  Hart,  40  Mich.  517,  the  action  was  to  recover 
the  penalty  prescribed  by  the  statute  for  refusing  to  dis- 
charge a  mortgage,  and  it  was  held  that  the  penally  could 
be  recovered  only  for  a  wrongful  refusal  to  discharge. 
And  in  Parkea  v.  Parker,  57  Mich.  57,  and  CanfieU  J. 
Conklinij,  41  Mich.  371,  the  court  declined  to  impose  the 
statutory  penalty  for  refusing  to  discharge  mortgages 
where  the  mortgagee  was  mistaken  and  did  not  act  in  bad 
faith. 

The  statute  of  Indiana  in  reference  to  sending  messages 
b  very  much  like  our  own.  In  W,  U.  Tel.  Co.  v.  Steele, 
308  Ind-  163,  an  action  was  brought  to  recover  tbe  penahy 
under  the  statute.  The  claim  was,  as  here,  that  the  com- 
pany, ill  neglecting  to  send  the  message,  had  incurred  the 
penalty.  It  was  said:  "It  is  settled  law  that  a  peual 
statute  must  be  strictly  construed;  and  we  are,  therefore, 
required  to  confine  the  operation  of  the  statute  to  tbe 
cases  which  it  specifies.  We  cannot  extend  it  by  construc- 
tion. Acting  upon  this  rule,  we  must  hold  that  the  act 
does  not  prescribe  a  penalty  for  neglect  in  transmitting 
messages.  This  conclusion  is  the  only  one  that  can  be 
reached  without  greatly  enlarging  the  words  of  the  statute. 
The     act    prescribes     a    penalty     for  a 
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breach  of  duty  in  three  cases — bad  faith,  partiality 
and  discrimination;  and  the  complaint  before  us 
showsi  at  most,  a  mere  neglect  of  duty,  and  entirely 
fails  to  show  bad  faith,  partiality  or  discrimination.'* 
See,  also,  W.  U.  Tel.  Co.  t.  Swain,  109  Ind.  405;  W.  U. 
Tel.  Co.  V.  Griffin  (Ind.  App.),  27  N.  E.  Rep.  113;  W.  U. 
Tel.  Co.  V.  Rountree  (Ga.),  18  S.  E.  Rep.  979;  Wolf  v.  W. 
U.  Tel.  Co.  (Ga.),  19  S.  E.  Rep.  717;  Frauenthal  t.  W. 
U.  Tel.  Co.,  50  Ark.  78 ;  Baltimore  &  0.  Tel.  Co.  t.  State, 
and  W.  U.  Tel.  Co.  v.  Sloan  (Ark.),  6  S.  W.  Rep.  613. 

The  court  should  have  found,  under  the  evidence,  that 
the  mere  fact  that  the  telegram  was  mislaid  and  forgotten 
by  the  agent,  and  in  consequence  did  not  come  to  the 
notice  of  the  operator  of  defendant,  was  a  mere  neglect  of 
duty,  and  that  no  bad  faith,  within  the  terms  of  the  statute, 
was  shown,  and,  upon  such  finding,  have  entered  judg- 
ment in  favor  of  defendant.  The  judgment  of  the  court 
below  must  be  reversed,  and  judgment  entered  here  in 
favor  of  defendant,  with  costs  of  both  courts.  The  other 
justices  concurred. 


J.  A.  Shingleur  <fe  Co.  V.  Western  Union  Tsleqraph 

Company. 

Mississippi  Supreme  Court,  June  3,  1895, 
(73  Miss.  1080.) 

The  sender  and  the  addressee  of  a  telegram  altered  in  the  course  of  trans- 
mission have  each  a  right  of  action  against  the  telegraph  company.  The 
former  may  sue  in  either  contract  or  tort;  the  latter  in  tort. 

The  sender  is  not  liable  to  the  addressee  for  loss  due  to  error  in  the  trans- 
mission of  a  telegram;  and  if  he  voluntarily  makes  good  such  loss,  he  has 
no  cause  of  action  against  the  company  for  his  recoupment.  The 
addressee  should  hare  been  remitted  to  its  own  adequate  remedy. 


AHERICAHf  ELBCTRICAIi  CASES,      fvot. « 
Shingleur  v.  Telegraph  Co. 

Cmm  o(  thU  series  cited  in  opinion,  Appearing  In  bold  taced  type:  Ptppa 
V.  W.  U.  Tel..  Co.,  sol.  8,  p.  758;  W.  U.  Tel.  Co.  v.  Bjxnm.  vol.  a  p.  M; 
W.  U.  Tet.  Co.  V.  Hope,  voL  1,  p.  135;  W.  D.  7U.  Co.  v.  ShotUr,  toL  1,  p. 
587. 

Appeal  by  plaintiff  from  judgment  of  Circuit  Court, 
Hinds  county. 

Plaintiffs  had  sent  to  their  correspondents  at  BoatoD, 
Mass.,  an  order  to  sell  for  them  certain  cotton  at  8t  centi 
pep  pound.  The  measage  was  altered  in  transmission,  snd 
as  delivered  it  read  8  5-16  cents  per  pound.  They  accord- 
ingly sold  at  the  last  named  price,  before  the  error  «u 
discovered.  It  was  the  contract  of  plaintiffs  as  and* 
closed  principals.  There  was  no  contract  binding  piaiotiS 
to  carry  out  a  contract  to  deliver  cotton  where  there  ttm  > 
mistake  in  a  telegram.  Plaintiffs  testified  that  it  waa  "» 
business  obligation,  and  we  had  to  fulSl  it  or  lose  out 
credit.  It  was  a  moral  lentiment.  It  was  our  iotereit  to 
do  it."  Further  facts  sufficiently  appear  in  the  opiBion. 
Calhnon  &  Green,  for  appellants. 
Mayes  &  Harria.  for  appellee. 

Whitfield,  J.,  delivered  the  opinion  of  the  court:  The 
first  contention  of  appellee  ia,  that  the  sender  does  not 
make  the  telegraph  company  his  agent  in  such  sense  that 
it  renders  him  liable  to  the  sendee  in  case  an  altered  mu- 
sage  is  delivered  to  the  sendee.  The  negative  of  this 
proposition  is  maintained  by  the  English  courts,  which 
hold  that  the  liability  of  the  telegraph  company  arises  out 
of  the  contract,  and,  hence,  that  the  sendee,  not  being  is 
privity  with  the  company,  can  never  sue  the  compaoy. 
Play  ford  v.  Telegraph  Co.,  Allen's  Tel.  Cas.  437;  Ifenkel  r. 
Pape,  id.  567.  This  view  ia  also  urged  with  great  clear- 
ness and  power  in  Gray  on  Telegraph,  sees.  104  tt  $eq. 
and  sec.  78,  and  in  Bigelow's  Lead.  Cas.  on  Tortt,  p.  (J2J, 
but  the  strongest  reasoning  ia  support  of  this  view  whiek 
w«  have  found  in  any  case,  English  or  American,  is  is 
Pepper  v.  Telegraph  Co.,  87  Tenn.  664  ^4  Law  Kep.  Ass. 


MISSISSIPPI,  1896.  78» 


Shini^ear  ▼.  Telegraph  Co. 


660)y  decided  in  1889.  This  case  contains  an  exhaustive 
review  of  the  authorities,  and  holds  that  the  minds  of  the 
parties  in  case  of  an  altered  message  have  never  met,  and 
that  neither  can  be  bound  to  the  other  unless  the  tele- 
graph company  is  the  agent  of  the  sendee,  and  this  is 
repudiated  on  principle  and  authority.  The  English 
view,  in  so  far  as  it  predicates  the  right  of  the  sendee  to 
sue  on  contract  alone,  leads  to  one  very  manifestly  unjust 
result,  to  wit,  that  since  the  sendee  cannot  sue  the  com- 
pany (as  held  in  Playford's  case,  supra)  nor  the  sender  (as 
held  in  Henkel's  case,   supra),  he  is  remediless. 

According  to  what  is  called  the  American  doctrine  (Gray 
on  Tel.  sec.  104,  note  3;  Thompson  on  Electricity,  sec. 
426),  the  affirmative  of  the  proposition  under  discussion  is 
maintained ;  representative  among  the  cases  so  holding 
being  Rose's  case,  Allen's  Tel.  Cas.  337,  in  which  case 
the  principal  was  disclosed,  and  the  agent  not  bound.  In 
De  Hutu  V.  Tel.  Co.,  30  How.  Pr.  (N.  Y.)  403,  it  was  held 
that  the  party  interested  in  the  dispatch,  whether  sender 
or  sendee,  was  the  one  who  really  contracted  with  the 
company,  and  that  such  person  could  sue  in  contract.  In 
Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298,  the  Supreme  Court 
held  that  the  company  was  the  agent  of  both  sender  and 
sendee,  upon  very  unsatisfactory  reasoning,  and,  hence, 
either  could  sue  in  contract. 

Turning  from  this  view  of  the  right  of  the  sendee  to  sue 
the  company  in  contract,  and  putting  the  right  to  sue  on 
the  ground  that,  in  case  of  delivery  of  an  altered  message, 
upon  which  the  sendee  has  acted  to  his  damage,  the 
sendee's  right  to  sue  is  in  tort  for  the  injury  to  him,  the 
wrong  and  the  consequent  damages,  we  find  this  view 
clearly  and  universally  upheld  by  the  American  authori- 
ties. Gray  on  Telegraph,  sec.  78;  Thompson  on  Elec- 
tricity, sees.  427,  428,  430,  448;  Dryburg's  case,  35  Pa.  St, 
298,  Sharswood^s  opinion;  Rose's  case  ,  Allen's  Tel.  Cas. 

VOL.   VI— 60. 
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p.  340;  Bigetow  Lead  Cae.  on  Torts,  p.  614,  tt  Ng.;  ] 
Pepper  v.  Tetegraph  Co.,  87  Tenn.  564.  Rose's  caie,  in 
BO  far  as  ilheld  that  the  eendee  could  not  sue  in  thai  cue, 
because  the  priacipal  ivas  the  iajured  party,  and  could 
himself  alone  sue,  is  said  by  Mr.  Gray  (sec.  78)  to  be  open 
to  criticism,  and  is  held  unsound  on  that  ground  by  other 
authorities.  Mr.  Thompson  suggests  (sec.  424)  as  sb  addi- 
tional reason  why  the  sendee  should  be  allowed  to  sue, 
and  in  section  427  puts  the  matter  on  the  true  ground. 
He  says:  "The  true  view  which  seems  to  sustcan  the  right 
of  action  in  the  receiver  of  the  message,  or  in  the  penoa 
addressed,  where  it  is  not  delivered,  is  one  which  elevatet 
the  question  above  the  plane  of  mere  privity  of  contract, 
and  places  it  where  it  belongs — upon  the  public  duty  which 
the  telegraph  company  owes  to  any  person  beneficiallf 
interested  in  the  message,  whether  the  sender  or  his 
principal,  where  be  ia  agent,  or  the  receiver  or  hi* 
principal,  where  he  is  agent."  This  ia  the  doctrine  of  tidi 
court  in  Allen  v.  Tel.  Co.,  G6  Miss.  549.  This  review  o( 
the  authorities  will  sufScienily  indicate  how  the  courts,  in 
dealing  with  this  purely  modern  agency,  have  been  grop- 
ing their  way  in  their  search  for  the  true  ground  of  liability, 
uselessly  conjuring  up  analogies  that  do  not  exist,  and 
misled  by  the  apparent  applicability  of  the  doctrins  ol 
agency  as  existing  between  private  individuals.  This  view 
last  above  given  discards  absolutely  the  doctrine  ol 
agency,  as  applied  between  private  individuals,  as  suitiag 
the  case  of  the  liability  of  the  telegraph  company  to  sendee 
or  to  sender.  It  treats  the  telegraph  company  as  an 
institution  sui  generis,  a  system  unto  itself,  an  indepen- 
dent transmitter  of  intelligence,  an  independent  contractor, 
or  (as  Mr.  Bigelow  and  Judge  Sharswoodmost  simply  aid 
best  put  it)  as  an  independent  principal.  It  is  liabl«  to 
the  sendee  in  tort  alone  as  principal.  It  is  liable  to  the 
sender  in  contract  or  in  tort  as  principal.  It  is  not  liable  to 
either  as  agent  in  any  proper  sense.    14  Am.  A  Eng.  Cot. 
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Cases,  p.  147;  11  111.  App.   (Brad.)  289,   and  authorities 
cited.     ''Whether  the  agency  is  special  or  general   the 
authority  delegated  governs  all  questions  arising  between 
the  principal  and  his  agent,  out  of  the  agency.     Whether 
the  agency  is  general  or  special,  a  principal  is  responsible 
to  a  third  person  dealing  bona  fide  with  his  agent,  where 
the  agent  acts  within  the  scope  of  the  authority  actually 
conferred  upon  him  by  the  principal,  or  where  the  agent 
acts  within  the  scope  of  the  authority  which  he  has  been 
held  out  by  the  principal  as  possessing.     But  whether  the 
agency  is  general  or  special,  a  principal  is  not  responsible 
to  a  third  person  dealing  with  his  agent,  where  that  agent 
acts  beyond  the  scope  of  both  these  authorities.     .     .     . 
It  is  clear  that  a  telegraph  company  is  actually  authorized 
by  its  employer  to  communicate  a  certain  message  only. 
It  is  also  clear  that  it  is  not  held  out  by  him  as  possessing 
an  authority  to  communicate  any,  as  distinguished  from  a 
certain,  message.     The  delivery,  therefore,  of  an  altered 
message  is  the  delivery  of  a  message  which  the  company, 
neither  as  general  nor  special  agent,  had,  or  was  held  out 
as  having,  any  authority  to  deliver;  and  the  liability  to 
the  sender  is  that  of  an  independent  principal.     It  is  per- 
fectly obvious  that  the  company  is  not  the  servant  of  the 
sender — the  sender  has  no  authority  to  control  the  com- 
pany, as  to  the  manner  in  which  it  does  the  act."     Gray 
on  Law  of  Tel.  sec.   104  et  seq.     The  steady  growth  of  this 
view  is  shown  by  the  statutes  of  all  the  States  imposing 
upon  the  company  the  duty  of  receiving  and  sending  mes- 
sages for   all  persons,   with  the  various  regulating  pro- 
visions embraced  in  these  statutes;  thus  making  what  had 
been,  prior  to  such  statutes,  merely  the  duty  imposed  by 
law  from  the  peculiar  nature  of  the  business  of  tekgrs^phy, 
after  such  statutes  a  statutable  public  duty.     And  now  we 
have  gone  the  further  and  completer  step  indicated  in  sec. 
196  of  the  Constitution  of  1890;  all  which  enforces  the  just- 
Btfls  of  the  declaration  in  66  Miss.  555:  "The  courts,  then 
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(in  tbe  earl;  history  of  the  English  law,  dealing  witk 
common  carriers),  as  uow,  conscious  of  the  needs  of  ibt 
public,  expanded  the  principles  of  the  law,  fitted  them  to 
the  exigencies  of  the  occasion,  and  imposed  a  degree  of 
liability  unknown  to  other  contract  relations,  bat  required 
for  the  safety  and  protection  of  the  public." 

It  is  also  true  that  tbe  sender  may  sue  the  company  in 
tort,  as  weU  as  in  contract,  in  the  case  of  an  altered  me*- 
sage.  Mr.  Coolcy  says:  "In  many  cases  an  action  u  fof 
a  tort,  or  an  action  as  for  a  breach  of  contract,  may  be 
brought  by  tbe  same  party,  on  the  same  state  of  faoti." 
Cooley  on  Torts,  pp.  103,  104.  So  Mr.  Bigelow  says: 
"The  fact  that  a  contract  existed,  and  was  broken  at  th«  , 
same  time  and  by  the  same  act  or  omission  by  which  tb*  { 
plaintiff's  cause  of  action  arose,  is  only  one  of  tbe  acd- 
dents  of  the  situation.  The  defendant  owed,  in  respect  of 
the  same  thing,  two  distinct  duties;  one  of  a  apecJil  I'j 
character  to  the  party  with  whom  he  contracted,  and  oni  | 
of  a  general  character  to  others.  .  .  .  The  duir, 
therefore,  does  not  grow  out  of  tbe  contract,  but  existi 
before,  and  independently  of  it."  Again:  "What  doeait 
mean  when  it  is  said  that  even  this  contracte«  (appellant 
here  answering  to  the  contractee)  may  sue  in  tort  oris 
contract  for  his  damages?  Certainly  nothing,  unless  the 
original  duty,  which  the  defendant  before  the  contract 
owed  to  all  alike,  still  survives,  even  towards  bis  cod- 
tractee."  And  without  prolonging  this  opinion  on  this 
point,  it  is  sufficient  to  refer  to  Bigelow  Lead.  Cas.  on 
Torts,  pp.  614,  617;  also,  pp.  586,  587,  and  to  the  elabo- 
rate discussion  in  Rick  v.  Railroad  Co.,  87  N.  Y.  382, 

But,  whether  looked  at  in  the  light  of  contract  or  of  tort 
plaintiffs'  case  comes  inevitably  to  this:  That  plaintiffs  at 
a  time  when  they  knew  fully  of  the  mistake  in  the  tole- 
grafD,  and  when  they  could  have  d«iivered  or  rofased  to 
.deliver  the  cotton,  and  when  the  minds  of  plaintiffs  and  fA 
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Appleton,  Dickson  <fe  Co.  never  having  met,  and  there 
being,  as  to  this  sale,  no  contract  made  between  them, 
plaintiffs  being,  therefore,  under  no  legal  liability  to  deliver 
the  cotton — nevertheless,  acting  on  the  sentiment  that 
they  would  themselves  protect  his  agent  (already  fully 
protected  by  the  liability  in  tort  of  the  company  to  such 
agent),  and  maintain  its  business  credit,  did  deliver  the 
cotton  anyhow,  and,  having  done  so,  now  seek  to  hold 
the  company. 

Can  the  action  be  maintained?  The  only  case  holding 
that  the  action  can  be  maintained,  so  far  as  our  research 
has  gone,  is  Telegraph  Co.  t.  Shatter,  71  Ga.  760. 
The  facts  in  this  case  are  identical  with  those  in  Pepper  v. 
Telegraph  Co.,  supra,  where  the  court,  after  an  elaborate 
review  of  the  American  authorities,  say:  **As  already 
stated,  Mr.  Gray  not  only  shows  that  upon  principle  the 
English  holding  is  correct,  but,  while  listing  the  cases 
above  cited,  as  indicating  a  contrary  view,  states  that  most 
of  them  are  dicta.  There  is  but  one  case  referred  to  by  him 
which  directly  adjudges  that  the  sender  of  a  telegram  is 
bound  to  the  receiver  by  the  terms  of  the  message  as 
negligently  altered  by  the  company.  That  is  the  case  of 
Telegraph  Co.  v.  Shotter,  71  Ga.  760.  With  great  respect 
for  the  high  character  of  that  learned  tribunal,  we  cannot 
approve  the  line  of  reasoning  pursued,  nor  the  conclusion 
reached.  The  learned  judge  places  his  conclusion,  in 
part,  on  the  fact  that  in  England  the  government  has 
charge  of  the  telegraph  lines,  and  upon  the  idea  that  a 
merchant  or  business  man  would  lose  all  credit  and  com- 
mercial standing  were  he  to  refuse  to  make  good  to  his 
correspondent  the  contract  contained  in  his  message  as 
delivered.  We  cannot  see  how  the  fact  of  governmental 
charge  of  the  telegraphic  system  can  make  any  difference, 
for  in  this  country  the  sender  is  as  impotent  to  control  and 
direct  the  movements  and  conduct  of  the  telegraph  com- 
pany as  if  it  were  under  the  government.     Nor  can  we  see 
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^V  haw  the  commerciAl  etanding  of  the  sender  who  remits  hii 

H  correspondent  to  his  recourse  on  the  telegraph  cotnp&BTfor 

^B  Buob  injury  aa  may  result  from  the  erroneous  message  oa 

^H  be  affected." 

^^P  So  the  case  of  Hamson  v.  Telegraph  Co.,  10  Am.  A  Enj. 

^^M  Corp.  Cas.  600,  is  a  case  directly  In  point,  and  stronger  in 

^^M  its  facts  for  plaintiff  than  this  case.     There  plaintiffs,  in 

^^M  Texas,   wired  Latham,   Alexander  &  Co.,   in  Nev  Tori, 

^^M  to  purchase  100  bales  of  cotton.    As  delivered,  the  telegram 

^^M  directed  them  to  sell  100  bales.  Latham,  Alexander  iCo. 

^^M  sold,   without  plaintiffs  knowing  anything  of  the  error, 

^^M  and  a  loss  resulted  to  plaintiffs  of  (129.50,  which  later,  OB 

^^M  settlement  with  Latham,  Alexander  &  Co.,  plaintiffs  paid, 

^^M  claiming  they  were  compelled  to  pay.     The  court  ssj: 

^^M  "The  mistake  which  occasioned  the  loss  was  a  mi^takedt 

^^R  the    telegraph  company,    and  not  of  the  plaintiffs,  aod 

^^^^^^      plaintiffs  were  not  bound  to  pay,  or  make  good  said  loM 
^^^^^K     to  Latham,  Alexander  &  Co. ;  and,  if  they  made  sueh  paf- 
ment,  were  not  responsible  or  liable  therefor,  and  could  not 
hold  the        upany  liable  over  to  them  for  repayment." 
This,  too,  in  a  case  were  the  loss  had  been  sustained  with- 
out  knowledge    on    plaintiffs'  part  of  the  error.     To  ibe 
same  effect  are  Henkel  v.  Pape,  Allen'3  Tel,  Cas.  567,  and 
Verdin  v.  Robertson,   id.  697.      It  is  not  necessary  to  go  so 
far,  and  we   express  no   opinion  as   to  what   would  be  tbs 
law  bad  plaintiff  here  not  known.before  he  acted,  all  about 
the    mistake.      In    Pepper's   case    and    Shotter's  case  tlio 
goods   had  been  shipped  to  the   place  of  residence  of  tbe 
sendee,   and  the  loss  to  some  extent  was  inevitable  to  tha 
sender.     As  held   in  Pepper's  case,  it   was  tho  plaintiif'9 
duty,  in  view  of  all  the  circumstances,  to  make  the  los^  as 
small  as  possible,  and  that  be  could  then  recover  for  sjch 
loss,  as  being  himself  to  that  extent — a  loss  thus  legally 
sustained — the     injured     party,       Mr.    Gray      correctly 
remarks  (Law  of  Tel.  p,  185,  note   1)  that  Shotter's  case 
put  tbe  liability  upon  a  "moral,  and  not  a  legal,  ground." 
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Here  appellants  had  shipped  no  goods,  had  incurred  no 
legal  liability,  had  merely  to  refuse  to  comply  with  the 
terms  of  a  contract  they  had  never  made,  and  remit 
Appleton,  Dickson  &  Co.  to  their  adequate  remedy  against 
the  company.  Their  payment  was  voluntary  and  gratutious, 
and  cannot,  on  any  sound  or  just  principle,  create  for  them 
a  cause  of  action  where  none  existed  prior  to  such  volun- 
tary payment. 

The  declaration  in  this  case  recognizes  the  fact  that 
plaintiffs  would  have  to  be  legally  bound  to  Appleton, 
Dickson  &  Co.,  and  alleges  that  plaintiff  was  so  bound. 
Shingleur,  in  his  testimony,  says:  **There  was  no  agree- 
ment that  they  (Appleton,  Dickson  &  Co.)  could  or  could 
not  enforce  a  contract  with  us  to  deliver  cotton,  where  there 
was  a  mistake  in  a  telegram.  That  is  a  mere  business 
obligation,  and  we  had  to  fulfil  or  lose  our  credit.  It  was 
a  moral  sentiment.     It  was  to  our  interest  to  do  it.'' 

Under  the  view  we  have  taken,  it  becomes  unnecessary 

to  consider  the  stipulations  in  the  telegram,  or  sec  195.  of 

the  Constitution,     The  judgment  is 

Affirmed, 
Cooper^  G.  J.^  dissents. 


Jambs  A.  Reed  and  Wipe  v.  Western  Union  Telegraph 

Company. 

Missouri  Supreme  Court,  Oct.  7, 1896, 
Ebbob  in  telegram  —  LmmNO  liability  —  Law  of  place— Dauaoes. 

The  stipulation  in  telegraph  blanks,  exempting  the  oompany  from  liability 
lor  the  consequenoes  of  negligence  of  its  servants  in  the  transmission  of 
unrepeated  messages,  held  invalid.  Warm  ▼.  W,  U.  TeL  Co.,  87  Mo.  472, 
overraled. 

In  an  action  by  the  addressee  of  a  oommeroial  telegram,  a  prima  fadt 
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eaae  against  the  oompwi^  for  neg1if;ence  in  tninsmiEsion  is  «sta))IU»d 
by  proof  that  the  message  was  Dot  tiansmittoi]  as  ft  was  mxi'td  Ux 
traniimiinion,  and  Ih&t  plaintiff  acted  upon  the  messa^  as  reoeivAd,  n 
bis  injury. 

Tho  laws  of  Iowa  govern  an  action  for  breach  of  a  contraol  for  tnnmii*- 
lion  of  a  t«leKran3,  made  io  that  State  and  to  be  partly  performed  (hen, 
though  the  action  is  brought  in  Missouri. 

A  telegram  to  the  owner  of  real  estate  from  his  agent  advised  that  *  nk 
oould  be  made  at  tt.OOO.  As  deliTered.  the  naesaage  read  "(I.3QX' 
Plaintiff  acted  upon  it.  and  directed  the  agent  to  accept,  which  he  <U. 
and  executed  a  contract  of  sale  accordingly.  Held,  that  $600  was  Dm 
proper  measure  of  damages  in  on  action  against  the  company  for  oegll- 

Cas«£  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  i>u»- 
rosev.  IV.  U.  Td.  Co.,  vol.  S,  p.  809;  Kiley  t.  W.  U.  Tel.  Co  .  to!.  Ip. 
860;  W.  U.  Ta.  Co.  v.  Steiwison,  vol.  3,  p.  764;  Marr  v.  W.  U.  TO.  Co., 
Tol.  3,  p.  730;  Td.  Co.  v.  OrimeoUi.  vol.  1.  p.  829;  Ayer  v.  IT.  £7.  H. 
Co.,  vol.  B,  p.  601;  T)iler  v.  IV.  U.  Tel  Co..  vol.  I,  p.  H;  W,  P.  TW.  ft. 
V,  Cratt.  vol.  2,  p.  575;  W.  U.  Td.  Co.  v.  HoweU.  vol.  B,  p.  B8I;  AUl»r. 
A.  A  P.  Td.  Co.,  vol.  1,  p.  810;  Harkneaa  v.  IF.  U.  Tel.  Co.,  voL  (^ 
6TI;  W.  n.  Td.  Co.  v.  Fimlaint,  vol.  1,  p.  299;  IT.  P.  IW.  Ox  i. 
Blanchard,  vol.  1,  p.  404;  W.  V.  Td.  Co.  v.  Cohen,  voL  1,  p.  830;  OOk 
V.  W.  V.  Td.  Co..  voL  2,  p.  841;  Thompnm  v.  W.  U.  Tel.  Co..  nllf. 
TTS;  W.  U.  Td.  Co.  ▼.  Short,  vol.  8,  592;  BarOttt  v.  W.  P.  3U.  Od.  fut 
!,  p.  45. 


Appeal  by  defeadant  from  judgment  of  Circuit  Court, 
Jackson  county. 

Statement  of  facts  by  Gantt,  P.  J. 

This  actioQ  is  by  a  sendee  or  addressee  of  a  commercitl 
telegram  against  the  telegraph  company  for  negligence  in 
its  transmission,  whereby  the  plaintiff  or  sendee  was  m* 
led  into  authorizing  her  agent  to  coDclude  a  contract  ot 
sale  of  a  tract  of  land  for  |1, 300  when  she  believed  she 
was  obtaining  fl,900  therefor.  Plaintiff's  agent,  Hedges, 
living  in  Cedar  Rapids,  Iowa,  where  her  real  estate  WM 
situated,  delivered  to  the  defendant  telegraph  company,  to 
be  transmitted  to  plaintiff,  living  in  Kansas  City,  Mo.,  the 
following  message: 

Cedar  Rapids,  Iowa,  May  25, 1889.  James  A.  Reed,  30e  Nelson  BandiDf. 
TfanaM  City,  Uo.:  Offered  thirteen  hundred  cash,  lot  two,  bonau  near 
planing  milL  Must  hear  immediately.  Can't  get  mora.  Qeorge  T. 
Qtdjes. 
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The  regular  tariff  rate  was  paid  by  Hedges.  This  mes- 
sage  when  delivered  was  as  follows : 

Cedar  Rapids,  Iowa,  Maj  25, 1889.  James  A.  Reed,  806  Nelson  Building, 
Kansas  City,  Mo.  Offered  nineteen  hundred  oash,  lot  two,  houses  near 
planing  mill.  Must  hear  immediate^.  Can't  get  morew  George  T. 
Hedges. 

It  will  be  noted  the  offer  was  changed  in  transmission 
from  ^'thirteen  hundred"  to  ''nineteen  hundred"  dollars. 
After  requesting  the  operator  and  agent  of  defendant  at 
Kansas  City  to  verify  the  message  on  account  of  its 
importance,  and  having  been  informed  by  the  operator 
that  he  had  verified  it,  and  she  could  rely  upon  it,  plaint. 
iffy  ignorant  of  the  error  in  the  message  received^  on  the 
same  day  sent  Hedges  this  telegram :  '' Sell  property  for 
amount  offered.  Will  send  deed  by  Monday,  27th."  Armed 
with  this  power  of  attorney,  Hedges,  the  agent,  also  ignor- 
ant of  the  mistake  in  his  message  to  plaintiff,  and  supposing 
he  was  authorized  to  sell  the  lot  for  $1,300,  received  a 
part  payment  of  the  purchaser  thereon,  and  gave  a  written 
memorandum  of  the  sale,  agreeing  to  make  the  deed  and 
deliver  possession.  On  the  27th  of  May,  1889,  plaintiff 
and  her  husband  joined  in  the  execution  of  a  deed  to  the 
purchaser,  reciting  a  consideration  of  $1,900,  and  for- 
warded it  to  Hedges,  who  received  it  on  the  29th.  When 
Hedges  received  the  deed,  he  thought  possibly  there  was  a 
mistake,  owing  to  the  insertion  of  $1,900,  instead  of 
$1,300,  and  suggested  to  the  purchaser  that  they  wait  until 
he  could  write  plaintiff;  but,  the  purchaser  threatening  a 
suit,  he  delivered  the  deed,  and  accepted  $1,300,  which, 
he  remitted  to  plaintiff,  less  his  commission.  Upon 
receiving  the  letter,  and  being  apprised  for  the  first  time 
of  the  mistake,  plaintiff  at  once,  and  within  the  sixty  days 
limited  therefor,  made  claim  for  $600  damages,  which 
being  refused  by  defendant,  she  commenced  this  action. 
Defendant  offered  no  evidence  whatever  to  account  for  the 
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miatake  in  the  tmtiH mission  of  the  message.  The  com- 
pany relies  upon  various  alleged  errors  to  rererse  the  judg- 
meat  recovered  by  plaintiff.  ^^^ 

Kamtt,  Holmes  &  Krauthoff,  for  appellant.  ^^P^ 

Kagy  ^  Bremermann,  for  respondents. 

Gantt,  p.  J. :  1.  It  is  earnestly  insisted  by  defendant 
that  its  liability  is  limited  by  the  following  stipulation 
made  by  it  with  plaintiff's  agent  when  it  received  and 
undertook  to  transmit  the  message: 

All  measagas  taken  by  this  companj  sie  subject  to  the  foUoR-ing  termi; 
To  guard  against  migtakM  or  delaya,  the  sender  of  a  meBSaige  should  cria 
it  repeated;  that  is.  telegraphed  bAck  to  the  origioatlDg  oSoe  for  OMDpaif 
son.  For  this,  one-half  the  regular  rat«  in  charged  in  addition.  It  ■ 
agreed  between  the  Bender  of  the  following  meaaage  and  this  ooaptx; 
that  this  company  shall  not  be  liable  for  mistakee  or  delaja  in  the  trur 
miarion  or  delivery  or  for  non-deliTery  of  anyonrepeatedmniaage.  wImUmt 
happening  liy  negligence  of  its  servants  or  otherwise,  beyond  the  anvxuil 
received  for  sending  the  same. 

It  is  agreed  thai  this  was  an  unrepeated  message.  The 
position  of  defendant  is  that  the  stipulation  limiting  its 
liability  for  errors  and  mistakes  in  the  transmission  of  said 
message  is  valid.  It  goes  further,  and  asserts  it  is  not 
even  liable  for  the  negligence  of  its  operators  in  the  trans- 
mission of  said  message;  that  it  is  only  liable  upon  an 
averment  and  proof  of  gross  negligence;  and  it  is  sup- 
ported by  most  eminent  authority  in  said  claim. 
Primrose  v.  W.  U.  Tel,  Co.  (1894),  154  U.  S.  1;  Xifcy 
T.  W.  U.  Tel.  Co.,  109  N.  Y.  231;  W.  U.  Tel.  Co,  w.  Stev- 
enson, 128  Pa.  St.  442,  and  many  other  cases.  More- 
over, such  is  the  latest  authoritative  statement  of  the  law 
on  this  subject  by  this  court.  Wann  v.  W.  U.  Tel.  Co.,  37 
Mo.  472. 

At  the  threshold,  then,  the  question  arises,  shall  this 
court  adhere    to  the    ruling  in    the  Wann    case?     The 
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reasoning  of  that  case,  which  was  the  first  in  which  this 
court  was  called  upon  to  construe  the  statute  of  1856 
(sections  ,5  and  6,  p.  1521),  was  that  the  transmission  of 
messages  by  electricity  was  so  seriously  affected  by 
atmospheric  causes,  which  were  uncontrollable,  that  it 
would  be  ruinous  to  deny  telegraph  companies  the  right  to 
limit  their  liability  to  any  extent  short  of  gross  negligence. 
In  other  words,  if  that  decision  is  to  stand,  it  simply 
means  that  in  this  State  telegraph  companies  are  not 
liable  for  negligence,  because  all  their  messages  are  sent 
subject  to  this  same  stipulation,  exempting  them  from  all 
liability  for  the  negligence  of  their  servants  in  transmit- 
ting messages.  Ought  such  a  precedent  to  be  longer 
followed?  Is  it  not  contrary  to  a  sound  public  policy, 
which  denies  to  common  carriers  and  other  agencies  which 
conduct  a  public,  as  contradistinguished  from  a  private 
business,  the  right  to  stipulate  against  their  own  negli- 
gence? We  unhesitatingly  answer  in  the  affirmative. 
Loth  as  we  are  to  overrule  a  decision  that  has  stood  so 
long,  we  are  convinced  it  cannot  be  longer  maintained  on 
principle.  It  was  rendered  when  the  system  of  tele- 
graphic communication  was  yet  in  a  crude  state.  The 
difficulties  which  then  appeared  to  the  courts  to  be  so 
serious  have  largely  vanished.  The  art  of  telegraphy  in 
the  thirty  years  that  have  since  intervened  has  been 
reduced  to  comparative  exactness;  and  when,  as  in  this 
case,  there  is  no  evidence  whatever  of  atmospheric  dis- 
turbances or  unfavorable  conditions,  it  is  very  plain  that  an 
error  by  which  "thirteen"  is  distorted  into  '* nineteen"  is 
caused  either  by  careless  operatives  or  imperfect  and  insuffi- 
cient instruments  and  appliances.  Since  that  decision  was 
made,  the  relation  of  the  telegraph  to  the  commercial  and 
social  intercourse  of  the  world  has  excited  the  most 
thorough  and  critical  discussion;  and,  as  might  be 
expected,  many  contrary  views  have  been  expressed,  and 
many  conflicting  adjudications  rendered.      It  is    because 
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the  reasons  which  induced  the   decision  in  the  Wann  case 
do  not,  in  our  opinion,  any  longer  obtain,  that  we  are  con- 
strained  to  review  that  decision.     It  cannot  be  maintained 
that  the   same    degree  of  responsibility  should  attach  to 
persons  or  corporations  engaged  in  transmitting  intelli- 
gence  by  a  system  which  was  as  yet  crude,  their  operators 
untrained,  and  its  appliances  only  experimental,  and  by  a 
system  which,  after  fifty  years  of  experience,  with  all  the 
adventitious  aids  of  modern  science,    has  been  perfected 
in  all  its  parts  both  as  to  suitable  instruments  and  the 
opportunity  afforded  to  employ  expert  and   experienced 
operators.     While  it  was  anticipated  that  this  new  method 
of  communication  would  revolutionize  old  methods,  no  one 
thirty  years  ago  could  have  predicted  how  essential  and 
indispensable  the  telegraph  would  become  to  the  commer- 
cial and  social  interests  of  the  whole  world.     It  occupies 
a  unique  and  peculiar  place,  and  all  analogies  to  former 
agencies  fail  when  we  come  to  apply  rules  of  liability. 
Thus,    at  first  they    were  called    and    adjudged    to    be 
''common  carriers/'   but  criticisms  of  this  title  brought 
about   a  complete    abandonment    by  the  courts  of   that 
appellation.     Equally  unufortunate  was  the  endeavor  to 
class  them  as  "private  bailees."     They  are  not  bailees  in 
any  proper  legal  sense.    What,  then,  is  their  legal  attitude? 
When   this    question    is   correctly    answered,    just    legal 
principles  can  be  applied.     They  are  corporations  created 
for  public  benefit,  endowed  with  special  privileges,  such  as 
the    right  of  eminent    domain,    and    perform   the  most 
important  functions  of  commerce,   supplanting,  in  cases 
where  celerity  and  rapid  transmission  of  intelligence   is 
necessary,   the  postal  service  of  the  government.      Their 
business    intimately    concerns  the    public,    and  on    this 
account   the  government  assumes    and  has  the  right  to 
regulate  their  business,  so  as  to  insure  impartiality  of  ser- 
vice, and  prevent  the  exaction  of  unreasonable  tolls.   Many 
and  varied  interests  are  dependent   upon  them.       From 
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their  exceptioDal  position,  it  is  in  their  power,  by  a 
corrupt  use  of  their  knowledge  and  information,  to  reap 
unconscionable  advantages  in  the  marts  of  trade,  or,  by 
their  negligence,  entail  ruin  and  disaster  upon  individuals 
and  communities.  Having  these  exceptional  advantages, 
and  enjoying  a  practical  monopoly,  every  reason  exists 
why  they  should  be  held  to  a  rigid  accountability  for  the 
negligence  of  their  servants  and  employes.  Without 
rendering  them  liable  as  insurers,  or  holding  them  for  the 
action  of  the  elements,  over  which  they  have  no  control, 
sound  judicial  reasoning  does  demand  that  they  should  be 
required  to  perform  their  duties  in  a  careful  and  diligent 
manner,  and  that  they  should  respond  for  the  negligence 
of  their  servants.  Why  not?  Such  a  rule  entails  no 
hardship.  It  is  less  onerous  than  that  exacted  of  common 
carriers  of  goods,  and  no  greater  than  is  required  of  carriers 
of  passengers,  to  whose  care  is  committed  the  lives  and 
limbs  of  the  public.  Their  duty  springs  not  alone,  as  a 
private  bailee's  does,  from  contract,  but  is  the  result  of 
the  character  of  their  business  and  the  laws  regulating 
them.  They  voluntarily  engage  in  the  business.  They 
solicit  and  receive  the  confidence  of  the  public,  and  their 
occupation  requires  small  outlay  compared  to  the  profits 
realized.  Having  undertaken  to  transmit  the  message, 
why  should  they  not  be  held  to  a  careful  performance  of 
that  duty,  and  be  liable  for  a  negligent  disregard  thereof? 
Why  should  they  be  permitted  to  demand  an  extra  half 
toll  for  the  faithful  performance  of  a  duty  for  which  they 
have  already  charged  a  reasonable  price?  They  have 
absolute  control  of  their  employes,  select  their  own  instru- 
ments, own  their  own  wires,  and  invariably  demand  pay 
in  advance. 

Notwithstanding  our  respect  for  the  learned  courts 
which  have  held  that  they  are  not  liable  for  negligence, 
we  cannot  concur  in  that  view.  In  the  language  of  the 
Supreme  Court  of  Tennessee  in  Marr  v.  W.  U.  TeL  Co^ 


AMERICAN  ELECTRICAI.  CASES.  '  T^OL  < 

Reed  v.  Teleeraph  Co.         

85  Tenn.  529,  we  hold  that  this  stipulation  "conetitutM 
but  an  artful  arrangement  and  device,  by  which  the  conse- 
quences  of  their  owu  negligence  is  thrown  upon  ths 
shoulders  of  their  customers,  and  they  are  [thus]  enabM 
to  conduct  businesa  with  no  responsibility  beyond  thatot 
the  moat  trivial  character  for  their  own  want  of  due  care." 

We  hold  it  utterly  unreasonable  and  contrary  to  all  tin    I 
analogies  of  the  law  and  sound  public  policy  to  allow  sBcii 
companies  to  thus  stipulate  against  liability  for  mistake 
caused  by  their  own  negligence.     Moreover,    we  hold  tli»t 
the  distinction  between  negligence  and  gross  negligence, 
contended  for  by  defendant,   does  not  exist  in  this  S(at«, 
It  was  pointed  out  by  the  learned  judge  who  wrote  liie    i 
Wann    case,    in    the   aubsecjuent    case    of  MePfieeltn  v. 
HannilMl   &    St.    Joseph   Railway    Co.,     45    Mo.    22,   that 
"there    is  no   difference  between    negligence    and  gro» 
negligence,  the    latter    being    nothing    more    than    the  J 
former    with    tha    addition   of  a  vituperative  epitliH."  | 
Orill  V.  CoUkr  Co.,  12  Jur.  (N.  S.)  727;  Lnmm  v.  Chantlw, 
68  Mo.  :i;i8;    W'lhon   v.   Bnlt,  11    Mocs.   &    \V.  113;   i/;»("n 
V.  Dibbin,  2  Q.    B.  646;    Mitwauh'f   .£■   St.    P.    Railroad  Co. 
V,  Arms,  91  U,  S.  494;  Beviu  on  Negligence,  section  16; 
Gray  on    Communication    by  Telegraph,    page  66;  2We- 
graph  Co.  v.  GvtswoM,  37  Ohio  St.  301. 

Many  of  the  courts  of  his  country  adopted  the  view  pro- 
nounced in  the  Wann  case  in  the  earlier  stages  of  the 
discussion,  but  the  tendency  of  judicial  decision  at  present 
is  that  tliese  companies  sliould  be  held  to  the  exercise  of 
ordinary  care;  that  is  to  say,  they  are  bound  to  have  suit- 
able instruments  and  competent  servants,  and  to  see  that 
the  service  rendered  to  their  patrons  is  performed  with  the 
care  and  skill  requisite  to  their  peculiar  undertaking. 
Their  reasons  for  so  holding  are  entirely  satisfactory  to  us. 
Ayer  v.  W.  U.  Td.  Co.,  79  Maine,  493;  Tyler  T.  W.  V. 
Tel.  Co.,  60  111.  421;  Telegraph  Co.  T.  Grtstrold,  37 
Ohio  St.  301;   W.  U.  Tel.  Co.  v.  CraU,  38  Kan.  749;  W. 
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U.  IW.  Co.  w.  Hawettf  38  Kan.  685;  Bigelow,  Cas.  Torts, 
602;  Allen  v.  A.  A  JP.  Tel.  Co.^  6  South.  Rep.  461;  Marr 
V.  W.  U.  Tel.  Co.,  85  Tenn.  529;  Sweatland  v.  HI.  &  Miss. 
Tel.  Co.,  27  Iowa,  433;  Sarknessw.  W.  U.T^.  Co.,  78 
Iowa,  190. 

In  Sweatland  T.  HI.  &  Miss.  Tel.  Co.,  27  Iowa,  433,  Judge 
Dillon  criticizes  the  Wann  case  in  these  words:  ' 'There  is  a 
dictum  in  Mac  Andrew's  case,  the  first  case  which  arose  (17 
C.  B.  3;  1855),  to  the  effect  that,  by  regulations,  the  com- 
panies may  protect  themselves  from  liability  for  mistake 
in  unrepeated  messages  except  those  caused  by  their  gross 
negligence;  and  this  expression  has  been  incautiously 
copied  and  used  arguendo  by  other  courts,  as,  for  instance, 
Wann  w.  W.  U.  TeL  Co.,  37  Mo.  472. 

The  MacAndrew  case  was  an  English  case,  and  based 
upon  the  English  doctrine  that  a  common  carrier  may  con- 
tract against  his  own  negligence — a  doctrine  repudiated  by 
all  American  courts,  except,  perhaps,  New  York. 

See,  also,  W.  I/.  Tel.  Co.  w.  Fontaine,  58  Ga.  433 ;  W. 
U.  Tel.  Co.  w.  Blanchard,  68  Ga.  299 ;  W.  U.  TeL  Co.  \. 
Cohen,  73  Ga.  522;  OiUis  v.  W.  U.  TeL  Co.  (1889),  61  Vt. 
461;  Thompson  w.  W.  U.  Tel.  Co.,  64  Wis.  531;  W.  U. 
OM.  Co.  w.  Short,  53  Ark.  434. 

Because  we  think  that  both  reason  and  the  weight  of 
authority  are  against  the  decision  in  the  Wann  case,  and 
as  no  rule  of  property  is  involved,  that  case  is  overruled. 

2.  Having  reached  the  conclusion  that  the  defendant 
was  bound  to  exercise  ordinary  care  in  transmitting  the 
message  to  plaintiff,  the  next  inquiry  arises,  was  there 
sufficient  evidence  to  justify  the  verdict?  Did  plaintiff 
establish  a  prima  facie  case? 

It  was  established  beyond  perad venture  that  the  mes- 
sage was  not  transmitted  as  it  was  delivered  to  defendant- 
that  plaintiff  acted  upon  it  as  received  by  her.  When  this 
was  shown,  a  prima  facie  case  of  negligence  was  estab- 
lished, and  the  burden  of  disproving  the  negligence  was 
cant  upon  defendant,  and  it  made  no  explanation  whatever 
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W.  V.  2W.  Co.  r.  BlancTuird,  68  Ga.  299;  Gray  on  CJom- 
munioation  by  Telegraph,  section  77,  and  antborities  died; 
Tjler  T.  W.  U.  TeL  Co.,  60  111.  421;  Smith  v.  W.  U.  Td. 
Co.,  67  Mo.  App.  259;  Teleffraph  Co.  r.  ChHswold,  87 
Ohio  St.  259;  BarOett  v.  W.  U.  TeL  Co.,  62  Maine,  209; 
W.  U.  Tel.  Co.  V.  Carew,  15  Mich.  525. 

8.  There  was  no  error  in  admitting  in  evidence  section 
1329  of  the  statutes  of  Iowa  (which  provides  that  **tbe 
proprietor  of  a  telegraph  is  liable  for  all  mistakes  in  trans- 
mitting messages  made  by  any  person  in  his  employmeot, 
and  for  all  damages  resulting  from  a  failure  to  perfonn 
any  of  the  duties  required  by  law'*),  and  the  testimony  of 
Judge  E.  H.  Stiles,  who  for  many  years  was  the  oflSdal 
reporter  of  the  decisions  of  the  Supreme  Court  of  Iowa, 
and   who  was  first  qualified  as  being  familiar    with  the 
unwritten  law  of  Iowa.     The  objection  was  simply  that 
it  was  incompetent,  irrelevant  and  immaterial,    and  the 
message  was  not  governed  by  the  laws  of  that  State.     The 
contract  was  made  in  Iowa,  and,  according  to  its  terms  it 
was  to  be  partially  performed  in  that  State.     Indeed,  it  is 
quite  evident  that  its  breach  occurred  in  that  State.     Does 
the  circumstance  that  it  was  to  be  partially  performed  in 
Missouri  exempt   it  from    the  laws  of   Iowa?     We  think 
most  clearly  not.     Like  a  contract  of  afi'reightment    its 
validity  and  interpretation  ordinarily  are  to  be  governed 
by  the  law  of  the  State  in  which  it  was  made.    The  statute 
of  Iowa  in  no  sense  attempts  to  regulate  interstate  com- 
munication by  telegram.     Both  parties  to  this  agreement 
for  the  transmission  of  the  message  resided  in  Iowa.     The 
tarifiF  was  paid  and  defendant  entered  upon  the  perform- 
ance of  the  contract  in  that  State.     The  statute  and  laws 
of  Iowa  were,   therefore,   pertinent  and  admissible,   and 
determined    the   effect   of    said    contract.       McDaniel  v. 
Chicago  &   P.  W.   Railway  Co.,  24  Iowa,  416;  Liverpool  & 
0.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  467. 
4.  But  it  is  urged  that,  even  if  defendant  is  liable  for 
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negligence  under  the  circumstances,  still  the  loss  of  the 
difference  between  the  price  received  and  the  actual 
market  value  of  the  lot  is  not  the  proximate  result  of  that 
negligence— in  other  words,  is  not  the  natural  and  reason- 
able consequence  of  defendant's  mistake;  and  the  principle 
is  invoked  that  no  one  can  recover  damages  which  he  can 
avoid  by  diligent  effort  upon  his  own  part. 

Let  us  examine  this  view  of  the  case.  This  message 
was  not  in  cipher.  The  defendant  was  fully  advised  of  its 
importance  on  the  face  of  the  message,  and,  after  being  so 
advised,  its  agent  assured  plaintiff  that  it  had  been 
repeated,  and  she  could  rely  upon  its  correctness.  In  this 
way  plaintiff  was  led  to  believe  she  was  offered  $1,900  for 
her  property.  Being  willing  to  part  with  it  for  that  sum, 
she  wired  acceptance  of  the  proposition  made.  The  pro- 
posal was  only  $1,300,  but  in  this  way  she  was  made  to 
accept  that  proposal.  Her  agent  was  clothed  not  only 
with  apparent,  but  actual,  authority  to  sell  for  $1,300,  so 
far  as  he  was  advised.  Being  thus  empowered  to  sell,  he 
made  a  binding  contract,  and  accepted  a  part  of  the  pur- 
chase money.  The  deed  was  forwarded,  and  he  delivered 
it.  All  this  was  done  upon  reliance  in  the  correctness  of 
defendant's  action.  Could  a  more  natural  consequence 
ever  follow  a  transaction  than  this  loss  did  upon  the  mis- 
take of  defendant?  Does  it  lie  in  defendant's  mouth  to 
speculate  how  plaintiff  or  her  agent,  by  the  exercise  of 
care,  which  it  failed  to  exercise,  might  have  avoided  her 
contract  with  the  purchaser?  Has  the  defendant  the  right 
to  require  plaintiff  to  enter  a  long  and  doubtful  litigation 
to  rescind  the  contract,  which  was  fully  executed  by 
delivery  of  her  deed  and  the  receipt  of  the  purchase 
money?  We  most  clearly  think  not.  The  cases  cited  by 
learned  counsel  do  not  meet  this  case.  Here  the 
damages  are  the  direct  result  of  defendant's  negligence. 
Moreover,    they    had    fully    accrued  when    plaintiff  dis- 
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covered  the  mistake.  There  were  no  means  of  svoidiBg 
them  except  to  sue  the  blamelesa  purchaser  or  the  negli- 
gent company.  She  chose  the  latter  course,  and  w 
think  properly.  Plaintiff's  agent  received  her  insirac-  , 
tioQBby  means  of  defendant's  wire  and  acted  in  good  (aitb, 
and  it  would  seem  be  ought  not  be  mulcted  in  damage* 
for  BO  doing.  The  purchaser  dealt  not  by  meaoe  of  the 
telegraph,  but  directly  with  the  agent,  apparently  elotlitd 
with  full  power  to  sell.  His  vendor  had  selected  the  tele- 
graph as  the  means  of  communication,  and,  as  between 
vendor  and  vendee,  the  vendor  should  bear  the  loss 
occasioned  by  that  means,  in  the  absence  of  any  eTidsace 
of  fraud  or  knowledge  of  error  on  part  of  the  vendee,  la 
this  case  the  question  does  not  arise  as  to  whether  plaiai- 
iff  was  bound  by  the  acts  of  the  telegraph  company  as  bet 
agent.  She  was  bound  by  the  act  of  her  own  agent,  vbo 
entered  into  a  binding  contract  in  her  name  with  the 
vendee.  We  think  the  proper  measure  of  damages  uoder 
the  circumstances  was  the  difference  between  the  actaal 
market  value  of  the  lot  and  the  price  received  by  the  mis- 
take occasioned  by  defendant's  negligence. 

6.  As  to  interest,  as  it  was  conceded  on  ther  trial  that 
interest  was  recoverable,  and  defendant's  counsel  named 
the  amount  at  $100,  it  is  clearly  no  ground  for  reversing 
the  case.  While  the  jury  might  or  might  not  give  it, 
when  both  parties  act  upon  the  presumption  that,  if  » 
recovery  is  justifiable,  interest  should  follow,  it  presents 
no  ground  of  substantial  error.    The  judgment  is  affirmed. 

Shebwood  and  Burqess,  JJ.,  concur. 


Note.— In  Primrose  v.  W.  U.  Td.  Co.,  6  Am.  Electl.  Cas.  SeO,  the  Si 
Court  of  the  United  States,  in  a  very  exhaustive  opinioD,  reached  the  eoo- 
elusion  (though  a  divided  court)  tliat  the  stipulation  aa  to  anrefieAt*d  ibm- 
tages  is  operative  at  least  to  the  extent  of  exempting  the  oompfto;  (rom 
Uabilit;  for  the  result  of  ita  ordinarj  uegligence. 

An  examination  of  the  indexes  to  the  several  volamesof  thisaeriei,  tttle 
"  Limiting  Liability,"  and  notes  on  that  subject,  show,  however,  that 
ihe  courts  of  man;  States  do  not  reach  that  conclusion,  but  decidot  oo  tb* 
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oontrary,  that  telegraph  companies  cannot  exempt  themselves  by  stipula- 
tion from  the  oonsequenoes  of  their  own  negligence  or  that  of  their 
employes. 

The  following  oases  in  this  volume  are  to  the  same  effect:  W,   U.  Tel. 
Ck>.  ▼.  Eubank  (Kbntucjky),  p.  770;  Nagle  ▼.  W.  U,  Tel,  Co.  (Texas),  p. 
;  in  addition  to  the  Missoubi  case  to  which  this  note  is  appended. 


Edwabd  S.  Dixon,  Respondent,  v.  Western  Union  Tele- 
graph Company,  Appellant. 

New  York  Supreme  Courts  Appellate  Division^  Fourth  D^tt  March,  1896, 

(3  App.  Div.  60.) 

EBBOB  m  TELEGBAM— LlMITINa  LIABIUTT. 

One  who  for  twenty-five  years  has  customarily  used  telegraph  blanks  con- 
taining a  stipulation  exempting  the  company  from  liability  with  respect 
to  unrepeated  messages  is  bound  by  such  stipulation  although  he  had 
never  discovered  its  existence. 

A  telegraph  company  cannot  by  stipulation  printed  in  its  blanks  exempt 
itself  from  liability  for  the  result  of  its  own  gross  negligence  or  wilful 
misconduct. 

The  omission,  in  the  transmission  of  an  intelligible  commercial  telegram, 
of  an  important  word  thereof,  and  failure  to  trace  and  correct  the  error, 
although  it  appeared  on  the  face  of  the  telegram  as  received  at  the 
terminal  office  that  it  then  contained  one  word  less  than  the  message 
received  for  transmission,  held  to  be  gross  negligence. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type»  Bennett 
V.  W.  U,  Tel,  Co.,  vol.  2,  p.  669;  Kiley  v.  W,  U,  Tel.  Co,,  vol.  2,  p.  160; 
Primrose  v.  W.  U,  TeL  Co.,  vol.  5,  p.  809;  Pearmll  v.  W.  U.  TeL  Co., 
vol.  8,  p.  724;  Mowry  v.  W.  U.  TeL  Co.,  vol.  2,  p.  679. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Ontario  county,  upon  the  decision  of  the  court  after  trial 
at  Circuit,  without  a  jury. 

A  firm  of  commission  merchants  and  produce  dealers  in 
Buffialo,  having  made  inquiry,  by  letter,  of  the  plaintifi^,  a 
produce  and  commission  merchant,  of  the  price  at  which 
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plaintiSr  would  aell    certain    apples,    plaintiff    in  repij 
delivered  to  defendant,  at  ita  office  at  Stanley,  N.  Y,,  Ic>  I 
transmission,  a  message  in  writing,  as  follows: 

Halls.  N.  Y.,  ll-iBth.  IM. 
To  F.  O.  BSENXISOK  St  Sos.  Buffalo,  44  W.   Mazket,  and   108  Uidd^ 

One  dollar  flftjr,  freight  thirteen  cents.    Anawei  qalck.      E.  &  DnOL 

This  message  was  written  on  one  of  the  ordinary  bhnjb 
of  the  company,  wliicb  contained  this  language: 

All  messages  takcD  b]'  thia  comp&ny  are  subject  to  th«  following  tout 
To  guard  against  mistakes  or  delays,  the  seDder  of  a  iimiim  shoiU 
order  it  rep«at«d:  that  is,  telegraph^  book  to  the  originatiDg  tMrt  tn 
comparison.  For  Ihia  one-half  the  regular  rate  is  charged  in  addition.  !t 
Is  agreed  between  the  sender  of  the  fallowing  message  And  thli  aomjaij 
that  said  company  shall  not  be  liable  for  mistakes  or  delajrv  in  the  tnw 
mieston  or  dcliTerj-,  or  tor  non-delivery,  of  any  uiirepeat«<j  awsagft 
whether  happening  by  negligence  of  ita  servauta  or  otherwise,  beyond  ^ 
amount  received  for  sending  the  same. 

The  company  will  not  be  liable  for  damages  in  any  sase  wher^  thf  (^laio 
Is  not  presented  in  writing  within  sixty  days  after  sending  the  matage. 

At  the  time  of  such  delivery  plaintiff  paid  to  defendant 
the  regular  toll  for  transmitting  such  message,  being  the 
sum  of  twenty-five  cents.  Plaintiff  did  not  order  it 
repeated.  The  message  was  plainly  written  and  promplly 
and  accurately  sent  by  defendant's  agent  at  Stanley  to  the 
office  of  defendant  at  Buffalo. 

This  message  when  received  at  Buffalo  contained  »!» 
the  figure  "8"  on  ita  face  to  indicate,  as  was  the  custom  of 
defendant,  the  number  of  words,  besides  the  date,  direc- 
tion and  signature  contained  therein.  The  agent  and 
operator  at  Buffalo  in  taking  and  transcribing  such  ines- 
aage  omitted  the  word  "fifty"  and  deHvercd  the  messagfl 
thus  altered  to  Brennison  &  Son.  The  message  as 
delivered  contaned  but  seven  words,  although  the  figure  "8" 
appeared  thereon,  indicating  that  when  received  at  Buffalo 
it  contained  eight  words. 
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Peter  H.  Van  Auken,  for  the  appellant,    ^ 
John  Qilleite,  for  the  respondent. 

Grsbn,  J. :  Plaintiff  claims  that  he  is  not  bound  by  con- 
ditions and  stipulations  indorsed  on  the  message,  because, 
as  he  claims,  he  did  not  know  they  were  the  conditions  of 
sending  a  message.  It  ^appears,  however,  from  his  evi- 
dence that  he  had  used  such  blanks  in  sending  messages 
for  twenty-five  or  thirty  years,  extending  down  to  the 
time  of  the  trial ;  that  during  that  period  he  sent  from 
twenty-five  to  fifty  messages  a  month.  He  testified  that, 
although  he  had  used  this^blank  for  more  than  twenty-five 
years,  he  never  had  read  the  printed  conditions  thereon ; 
that  he  did  not  know  they  were  the  conditions  of  sending 
a  message,  nor  that  they  were  put  there  as  a  regulation  of 
the  company;  that  he  did  not,  after  twenty-five  years'  use 
of  such  blanks,  know  that  he  sent  his  messages  subject  to 
such  conditions,  but  that  he  saw  them  very  frequently  and 
could  have  read  them  if  he  chose  so  to  do. 

The  plaintiff  sent  the  message  upon  a  blank  containing 
the  conditions  and  regulations  of  the  company.  He 
voluntarily  signed  and  executed  the  contract,  and  had  full 
opportunity  of  information  as  to  its  contents,  and  cannot 
avoid  it  on  the  grounds  of  his  negligence  or  omission  to 
read  it,  or  to  avail  himself  of  such  information.  If  he 
omitted  to  read  the  contract,  or  become  informed  of  its 
terms  and  conditions,  it  was  his  own  fault.  Breese 
V.  U.  S.  Tel  Co.,  47  N.  Y.  132,  139;  Bennett 
r.  W.  V.  Tel.  Co.,  18  N.  Y.  St.  Repr.  778;  KUey  v.  W.  XT. 
Tel.  Co.,  109  N.  Y.  231 ;  Primrose  w.  W.  U.  TeL  Co., 
154  U.  S.  1,  20. 

Yet,  notwithstanding  that  the  plaintiff  assented  to 
those  conditions  and  stipulations,  the  company  was  not 
thereby  released  from  performing,  upon  its  part,  the 
covenants  and  agreements  to  be  by  it  performed,  if  it  was 
guilty  of  gross  negligence  in  the  transaction. 
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A  telegraph  company,  incorporated  under  the  General 
Telegraph  Act,  may,  by  contract,  limit  it8  liability  for  mi»- 
takes  or  delays  in  the  transmission  and  delivery,  or  for 
non-delivery  of  messages  caused  by  negligence  of  its  ser- 
vants, if  the  negligence  be  not  gross^  to  the  amount  received 
for  sending  the  dispatch;  but  such  company  cannot,  by 
notice,    limit   its  liability  in  this  respect  by  any  form  of 
contract,  when  its  negligence  is  gross  or  its  conduct  wilfoL 
KUey  T.  W.  V.  Tel.  Co.,  Iu9  N.  Y.  236;   PearscM  w.  W. 
U.  Tel.  Co.,  124  id.    256 ;  Moumy  v.  W.  XT.  Td.  Co.,  61 
Hun,    126.      The  learned  justice  before  whom  the  case 
was  tried   finds,    as  matter  of  fact,  that  defendant  was 
grossly  negligent  in  the  receipt  and  delivery  of  the  mes- 
sage in  question.     There  is  evidence  amply  sufficient  to 
sustain  this  finding.     There  is  evidence  also  tending  to 
show  that  plaintiff  presented  his  claim  for  damages  to  the 
company  pursuant  to  the  terms  and  conditions  of  the  con- 
tract.    That,  within  the  period  of  time  prescribed  by  the 
terms  of  the  contract,  the  company  had  notice  of  plaintiff's 
claim,  cannot  be  disputed,  for  it  appears  from  the  evidence 
of  the  defendant  itself  that  within  ten  days  or  two  weeks 
from  the  time  of  sending  this  dispatch  and   the  receipt  of 
the  same  at  Buffalo,   the  defendant,   through   its  agent, 
tendered  plaintiff  the  sum  of  twenty-five  cents  in  payment 
of   his  loss  occasioned  by  such  negligent  delivery  of  his 
message,   showing  conclusively  that  notice  of  plaintiff's 
claim  had  come  to  the  company. 

Defendant  further  insists  that  it  is  exonerated  from 
liability  because  neither  the  company  nor  its  agent  had 
knowledge  or  means  of  knowledge  of  the  special  purpose  of 

1  the  plaintiff,  and  that   the   message   did  not   disclose  it. 

,?  This   claim   is   not   tenable.     The  message  upon  its  face 

plainly  indicated  a  business  transaction;  and  that  it  was 
important  also  appeared  upon  the  face  of  the  message.  It 
was  not  only  sent  by  telegraph,  but  the  message  itself  bore 
an  injunction  to  the  receivers  to  ''Answer  quick." 
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The  record  discloses  no  exception  by  defendant  that 
raises  the  question  as  to  whether  the  true  rule  for  the 
measure  of  damages  in  this  case  was  adopted  by  the  learned 
justice  in  arriving  at  the  amount  of  damages.  So  far  as 
appears  from  the  record,  both  parties  have  acquiesced  in 
the  rule  adopted,  and,  therefore,  no  necessity  arises  for 
discussing  that  subject. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Hardin,  P.  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 


William  C.  Will  and  Alfred  F.  Jonbs,  Respondents,  ▼. 
Postal  Tblbobapu  Oablb  Company,  Appellant. 

New  York  Supreme  Court,  Appellate  Division,  Fourth  D^t ,  Mareh^  189$, 

(8  App.  Diy.  22.) 

FAniUBB  TO  SBND  TBLEaRiM—LnOTINa  LIABILITY. 

The  agent  of  a  telegraph  company  at  the  terminal  office,  upon  receipt  of 
a  message  on  its  face  impot-tant  and  in  terms  demanding  an  immediate 
reply,  gave  it  to  a  messenger  with  instructions  to  deliver  it  and  wait  for 
the  answer. 

The  messenger  delivered  the  telegram  and  received  the  reply;  but  though 
he  at  once  returned  to  the  oflice  he  did  not  take  the  reply  from  his  pocke^ 
nor  did  the  company's  agent  inquire  for  it  until  the  next  day.  HM^  that 
the  company  could  not  shield  itself  under  a  stipulation  in  the  printed 
blank  to  the  effect  that  a  telegraph  messenger  receiving  a  message  to  be 
taken  to  the  telegraph  office  for  transmission  should  be  the  agent  of  the 
Bonder  and  not  of  the  company. 

This  upon  three  grounds:  (1)  That  a  corporation  cannot,  by  stipulation, 
exempt  itself  from  liability  for  the  consequences  of  its  own  gross  negli- 
gence. (2)  That  such  stipulation  is  against  public  policy  and  wiU  not  be 
enforced.  (3)  That  if  otherwise  enforcible,  the  stipulation  was  waived 
by  the  acts  of  the  agent  in  directing  the  messenger  to  wait  for  a  reply, 
and  of  the  messenger  in  asking  for,  waiting  for  and  receiving  iu 
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Cases  of  this  series  cited  in  opinion,  appeartnflr  in  bold  faced  type:  Uowr$ 
I  T.  W.  U.  TeL  Co.,  ToL  8,   p.  679;  PtarwaU  t.  W.  U.  TtL  Ck^.,  toL  S^pi 

724. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Erie  county,  entered  upon  the  verdict  of  a  jury.     Facts 
I  sufficiently  stated  in  opinion. 

n.  C.  Day,  for  the  appellant. 

D.  N.  MeNaughton,  for  the  respondents. 

Adams,  J. :  It  is  now  a  well-settled  rule  of  law  that  cor- 
porations may  restrict  their  common  law  liability  by 
express  stipulation.  This  rule  has  its  limitations, 
however,  and  such  advantage  has  been  taken  of  the 
opportunity  which  it  a£Fords  to  certain  classes  of  cor- 
porations to  escape  all  liability  upon  their  contracts, 
that  the  tendency  of  the  courts  has  very  properly  been 
in  the  direction  of  its  restriction  rather  than  expansion. 
Breese  v.  U.  S.  TeL  Co,,  48  N.  Y.  141;  Nicholas  et  al.  v. 
N.  r.  C.  &  H.  K  R,  Co,,  89  id.  370;  Kenney  v.  N.  Y.  C,  & 
fir.  R.  R,  Co.,  125  id.  422;  Mowry  v.  W.  U.  TeL  Co.,  51 
Hun,  126;  PearsaU  T.  W.  U.  Tel.  Co.,  124  N.  Y.  256. 
:  It  has  never,  so  far  as  we  are  aware,  been  held  to  exempt 

;.  a  corporation  from  the  consequences   of  conduct  which 

;  amounts  to  gross  negligence,  but  precisely  where  to  draw 

^  the  line  between  acts  of  ordinary  negligence  and  those  to 

*  which   a   harsher   term   may   be   applied,    is    sometimes 

attended  with  considerable  diflSculty.     Fortunately,   how- 
ever,   this  case  is  relieved  of  this  embarrassment,   for  if 
ever  there  was  an  act  which  could  be  characterized  as 
I  flagrantly  careless,  it  was  the  omission  of  this  defendant 

^  to  forward  the  dispatch  in  question.     A  telegram  had  been 

':  received  from  one  of  the  plaintiffs  who  was  in  the  city  of 

!  New  York,   addressed  to  his  firm  in  the  city  of  Bufl'alo, 

■  which  not  only  bore  upon  its  face  evidence  that  it  related 
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to  important    busiDess   affairs    which    required  prompt 
attention,    bat  it  also,   in    express  terms,  demanded  an 
immediate  reply;    and  with  a    full    appreciation  of   its 
importance  as  well  as  of  its  requirements,  the  defendant's 
manager,  McLean,  sent  it  to  the  plaintiffs  with  directions 
to  the  messenger  boy  by  whom  it  was  sent  to  wait  for  an 
answer.     The  answer  was  obtained  by  the  messenger  and^ 
securely  placed  in  his  pocket,  where  it  remained  until  acci- 
dentally discovered  some  time  on  the  following  day ;  and 
although  he  returned  to  the  defendant's  office  soon  after 
leaving  the  plaintiffs'  place  of  business,  it  does  not  appear 
that  either  the  operator  or  the  manager  bestowed  sufficient 
thought  upon  the  subject  to  inquire  if  the  plaintiffs  had 
furnished  him  with  an  answer.     These  facts  are  not  con- 
troverted,   and    it    seems  that  the    defendant  seeks  im- 
munity from  the  negligence  which  they  establish,  gross  as 
it  is  shown  to  be,  by  a  provision  which  it  has  incorporated 
into  the  ''terms"  or  ''conditions"  upon  which  it  consents 
to  transact  business  with  the  public,   and  which  is,  in 
effect,  that  whenever  a  message  is  sent  to  its  office  by  one 
of  its  messengers,  the  latter  is  to  be  deemed  the  agent  of 
the  sender.     This  is  certainly  a  most  remarkable  "regula- 
tion," audit  is  one  of  which,  we  have  no  hesitation  in 
saying,  the  defendant  should  not  be  permitted  to  avail 
itself.       It  is  a  well  known    fact    that,   as    competitive 
agencies,  the  various  telegraph  companies  in  this  country 
have  wires  and  appliances  placed  in  the  stores  and  offices 
of  their  patrons  in  the  larger  cities,  by  means  of  which  a 
messenger  can  be  summoned  from  the  central  office  at  any 
time  to  take  a  dispatch  to  that  office.     These  messengers 
are  in  the  employ  of  the  companies,  and  they  are  sent  in 
response  to  calls  for  their  services  in  order  to  obtain  busi- 
ness for  the  companies, which  they  represent;  and  it  appears 
that  the  defendant  was  at  this  very  time  making  use  of 
this  agencyjto  increase  its  patronage  in  the  city  of  Buffalo. 
Now,  it  would  be  a  singular  condition  of  affairs  if  a  patron 
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of  one  of  these  companies,  through  an  instramentality 
which  the  latter  had  furnished,  should  summon  a 
messenger  who  was  in  its  employ  for  this  very  purpooe, 
deliver  to  him  a  message  to  be  transmitted  by  the  com- 
pany for  a  money  consideration,  and  then  when  it  became 
necessary  to  call  the  company  to  account  for  some  omission 
of  duty  upon  the  part  of  the  messenger,  discover  that,  in 
order  to  avail  himself  of  the  means  thus  provided,  he  had 
been  obliged  to  stipulate  that  the  messenger  was  his  and 
not  the  company's  agent,  and  that  he  had  thereby 
released  the  company  from  all  responsibility  so  far  as  the 
acts  or  omissions  of  the  messenger  were  concerned.  It  is 
undoubtedly  within  the  power  of  a  telegraph  company,  as 
it  is  of  any  other  corporation,  to  make  rules  and  regola- 
tions  for  the  proper  conduct  of  its  business,  but  such  rules 
should  be  reasonable  in  their  character  and  in  accord  witii 
good,  sound  public  policy.  The  one  under  consideration 
was  neither;  on  the  contrary,  it  was  an  imposition  upon 
the  public  and  upon  every  patron  of  the  defendant  who 
had  not  the  time  or  disposition  to  go  in  person  to  its  trans- 
mitting office  for  the  purpose  of  sending  a  message.  Tele- 
graph companies  are  creatures  of  the  State.  They  are 
organized  and  transact  business  because  of  the  pecuniary 
gain  which  they  expect  to  reap  from  the  public,  and  they 
are  certainly  under  an  obligation  to  render  service  which 
shall  furnish  some  fair  equivalent  for  the  compensation 
thus  received;  but  if  they  are  to  be  permitted  to  establish 
a  regulation  like  the  one  in  question,  there  is  no  reason 
why  they  should  not  impose  upon  their  patrons,  as  a 
condition  of  transacting  their  business  and  receiving  their 
money,  the  requirement  that  the  operator,  and  the 
messenger  at  the  other  end  of  the  line,  shall  be  regarded 
as  their  agents,  and  it  consequently  becomes  merely  a 
question  of  time  when,  in  this  manner,  the  companies 
shall  escape  what  little  liability  they  still  assume. 

We  have  chosen  thus  far  to  consider  this  case  upon  the 
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lines  indicated,  for  the  reason  that  we  believe  it  to  be  the 
duty  of  the  courts  to  place  some  wholesome  limitations 
upon  the  rule  under  which  corporations  are  attempting, 
by  shrewd  and  ingenious  devices,  to  escape  all  responsi- 
bility for  their  negligent  acts,  but  we  do  not  regard  this 
case  as  necessarily  resting  upon  the  principle  thus 
enunciated,  for  the  evidence  shows  quite  conclusively  that 
the  defendant's  messenger  boy  was  directed  to  obtain 
an  answer  to  the  message  in  question,  and  that  he  did 
in  fact  solicit  and  receive  one.  This  being  the  case,  be 
was  unquestionably  the  defendant's  agent,  even  if  the 
''regulation"  were  to  be  given  the  full  effect  claimed  for 
it.  In  other  words,  by  asking,  waiting  for  and  receiv- 
ing the  plaintififs'  message,  the  defendant  ignored  and 
waived  the  rule  of  which  it  is  now  seeking  to  avail  itself. 
CroBi  V.  Nat.  Fire  In$.  Co.y  132  N.  Y.  133;  Forward  v.  Gan- 
tinental  Ins.  Co.,  142  id.  382. 

Our  attention  has  not  been  directed  to  any  exception 
in  the  case  which  appears  to  furnish  sufficient  ground 
for  reversal,  and  we  are,  therefore,  of  the  opinion  that 
the  judgment  appealed  from  should  be  affirmed. 

All  concurred. 

Judgment  affirmed^  with  costs. 
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Maogis  OuRTiy,  Respondent,  v.  Westbbk  Union  Tele- 
graph Company,  Appellant. 

New  York  Supreme  Court,  Appellate  Divieion,  Fint  Dept.,  Januaqf,  1897, 

(18  App.  DiT.  268.) 
I  Delay  of  telboram— Bigbt  of  addbiebseb— MBarAXi  DosiBBBi 


The  law  is  settled  in  the  State  of  New  York  that  In  actions  for  neg^Ugenoe 
there  oan  be  no  recovery  for  mental  distress  unaccompanied  by  physical 
injury,  even  though  physical  injury  result  from  the  mental  distress. 

A  fortiori,  tor  mere  mental  distress  due  to  delay  or  default  in  the  tnuis- 
mission  of  a  telegram,  there  oan  be  no  recovery. 

There  is  no  contractual  relation  between  the  addressee  of  a  telegram  and 
the  telegraph  company. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  <6St>  BeBe 
V.  W,  U.  Tet.  Co.,  vol.  1,  p.  848;  Chapman  v.  W,  U.  TeL  Co.,  voL  4,  p. 
686;  Wadnoorth  v.  W.  U,  TeL  Co,,  voL  «,  p.  786;  Beese  v.  W.  U.  TeL 
Co.,  voL  8,  p.  640;  W,  U,  Td,  Co,  v.  Henderson,  vol.  8,  p.  670;  W.  U,  Td, 
Co,  V.  Wood.  voL  4,  p.  838;  Francis  v.  W.  U.  TeL  Co.,  voL  5,  p.  789; 
Lmvry  v.  W,  U.  TeL  Co,,  vol.  1,  p.  163. 

Appeal  by  defendant  from  judgment  of  Appellate  Term 
of  Supreme  Court,  reversing  order  of  General  Term  of  City 
Court  of  City  of  New  York,  which  reversed  a  judgment  of 
the  Trial  Term  of  the  City  Court,  in  favor  of  plaintiff,  in  an 
action  for  damages  for  injuries  due  to  delay  of  a  telegram 
anounncing  the  death  of  a  brother  of  the  addresseoj  plaint* 
iff. 

Rush  Taggart,  for  the  appellant. 

Lyman  W.  JRedingion^  for  the  respondent, 

Barrett,  J. :  Several  important  questions  are  presented 
upon  this  appeal.     We  need,  however,  consider  but  one  of 
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them,  namely,  whether  the  plainti£F  can  recover  damages 
for  mental  distress,  causing,  as  she  claims,  physical 
suflFering.  This  question  is'  a  crucial  one,  for  if  disposed 
of  adversely  to  the  plaintiff's  contention,  her  action  wholly 
fails.  We  think  it  must  be  thus  disposed  of,  both  upon 
principle  and  authority.  A  late  case  in  our  Court  of 
Appeals  {Mitchell  v.  Rochester  Railway  Co.,  151  N.  Y.  107) 
settles  the  rule  in  this  State,  'as  applicable  to  actions  for 
personal  injuries  occasioned  by  negligence.  It  was  there 
held  that  although  a  miscarriage  and  consequent  illness 
resulted  from  fright  occasioned  by  the  negligent  manage- 
ment of  the  defendant's  car  and  horses,  yet  the  plaintiff 
could  not  recover,  for  the  reason  that  there  was  no 
immediate  personal  injury.  The  horse's  heads  in  that  case, 
though  in  close  proximity  to  the  plaintiff's  person,  did  not 
actually  touch  it.  The  principle  of  this  case  is  a  fortiori 
applicable  here.  The  plaintiff's  recovery  rests  solely  upon 
the  defendant's  negligence  in  the  performance  of  a  duty 
which  it  owed  to  her  as  the  **addre88ee"  of  the  telegram. 
There  was  no  contractual  relation  between  the  parties. 
The  contract  was  made  in  St.  Louis,  Missouri,  with  the 
plaintiff's  brother.  He  was  the  sender  of  the  dispatch, 
and  he  there  paid  for  the  service.  There  certainly  could 
be  no  recovery  for  mental  distress  occasioned  by  a  breach 
of  that  contract  The  only  contract  for  the  breach  of 
which  a  solatium  may  be  allowed  is  a  contract  to 
marry.  Even  the  latter  is  but  nominally  an  exception  to 
the  rule.  Though  in  form  an  action  for  breach  of  promise 
of  marriage  is  upon  contract,  it  essentially  sounds  in  tort. 
We  are  aware  that  in  Texas  and  some  other  States  of  the 
Union  the  general  rule  of  damages  in  actions  upon  con- 
tract has  been  extended  in  the  present  class  of  cases,  and 
compensatory  damages  are  allowed  in  these  States  for 
mental  suffering  caused  by  a  telegraph  company's  breach 
of  its  contract  to  deliver  promptly  a  message  intrusted  to  it. 
So  Belle  v.  Western  Union  T.  Co.,  55  Tex.  308;  Chap- 
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man  ▼.  Western  Union  T.  Co^  90  Ky.  266;   Wads- 
worth  T.  Same,  86  Tenn.  695;  Beesew.  Same,  163  Ind. 
294;  W.  U.  T.  Co.  r.  Stratemeitr,  32  N.  E.  Rep.  871;  Same 
▼.  Henderson,  89  Ala.  510.     The  same  rule  was  formerly 
adopted  in  the  Federal  Court  in  Texas  (Bea^ley  v.  W.  U. 
T.  Co.,  39  Fed.  Rep.  181),  but  the  contrary  doctrine  was 
ultimately  held  by  the  Circuit  Court  of  Appeals  for  that 
circuit.      W.   U.  TO.  Co.  ▼.  Wood,  13  U.  S.  App.  317. 
The  reasoning  of  these  southern  and  western  cases  con- 
cedes  that  a  party  is  only  liable  for  damages  proximately 
resulting  from  the  breach.     They   hold,   however,  that 
where  the  telegraphic  message  indicates  upon  its  face  that 
it  is  not  of  a  business  or  commercial  character,  whert  in 
fact  it  points  solely  to  matters  of  sentiment  or  feeling,  the 
parties  contemplate  compensation  for  such  mental  suffer- 
ing, in  case  of  a  breach.     Otherwise,  they  say  there  could 
be  no  redress  therefor.     The  fallacy  of  this  reasoning  lies 
in  the  premise.     The  parties  contemplate  nothing  of  the 
kind.     The   courts  that  lay  down  the  rule  contemplate  it 
for  them.     The  parties  know  that  a  contract  is  a  bargain, 
for  the  breach  of  which  the  law  affords  exact  pecuniary 
redress;    that    such    redress    is    not     uncertain;    that   it 
implies  damages  which  must  be  proved,   and  which  are 
never  left  even  to  the  reasonable  discretion  of  a  court  or 
jury.     They  thus  know  when   they  send  a  message  point- 
ing solely  to  sentiment  or   feeling  that  they  are   entering 
into  a  contract  which  has  no  pecuniary  value,  and  that  the 

i  law  affords  no  redress  in  damages  for  the  breach  of  such  a 

contract.     This,  and  this  alone,  is  what  they  contemplate. 

i  As  was  said  in  Francis  r.  W.  U.  T.  Co.,  59  N.  W.  Rep. 

1078:  **The  law  looks  only  to  the  pecuniary  value  of 
a  contract,  and  for  its  breach  awards  only  pecuniary 
damages.'* 

;  In  some  of  the  cases  above  cited  the  recovery  was  placed 

upon  the  ground  of  the  defendant's  negligent  breach  of 

i  duty.     But  whether  the  damages  are  given  for  breach  of 
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contract  or  for  negligence,  the  rule  ia  the  same  with  regard 
to  mental  suffering.  The  wrongdoer  is  liable  only  for  the 
natural  and  proximate  consequences  of  his  negligent  act. 
Zowery  r.  W.  U.  T.  Co.,  60  N.  Y.  198.  But  an  injury 
to  the  feelings,  independently  and  alone,  that  is,  apart 
from  corporal  or  personal  injury,  is  not  in  any  legitimate 
or  judicial  sense  a  natural  and  proximate  consequence  of 
the  negligent  act.  It  may  be  the  natural  and  proximate 
consequence  of  a  physical  injury.  There  it  may  be  inter- 
woven with  the  corporal  injury,  which  is  definite  and 
certain,  and  it  can  be  measured  as  a  part  and  parcel  of  the 
totality  of  physical  injury.  The  law  looks  upon  the  direct 
physical  injury  alone  and  the  proximate  consequences  of 
the  negligent  act,  not  upon  the  secondary  ailment  result- 
ing from  the  primary  mental  suffering.  An  injury  to  the 
feelings,  independently  and  alone,  is  something  too  vague 
to  enter  into  the  domain  of  pecuniary  damages;  too  elusive 
to  be  left,  in  assessing  compensation  therefor,  to  the  dis- 
cretion of  a  jury.  The  extent  and  intensity  of  such 
injuries  depend  largely  upon  individual  temperament  and 
physical,  mental  and  nervous  conditions.  These  condi- 
tions are  shadowy,  unequal  and  uncertain  in  the  extreme. 
When  they  exist,  in  connection  with  physical  injuries,  they 
can  be  examined  and  tested.  Existing  alone  and 
independently,  they  are  easily  Emulated  and  the  simulation 
is  hard^  to  detect.  There  is  in  fact  no  genuine  congruity 
between  pecuniary  loss  and  isolated  mental  pain.  And  if 
there  were,  there  is  no  certain  means  whereby  such 
mental  pain  can  be  fairly  and  accurately  compensated. 
The  true  rule  upon  this  head  is  well  put  in  the  American 
and  English  Encyclopaedia  of  Law,  p.  862,  vol.  26,  as 
follows:  **A  rule  that  is  more  consistent  with  recognized 
legal  principles  and  that  is  supported  by  better  authority,  ig 
that  mental  suffering,  alone  and  unaccompanied  by  other 
injury,  cannot  sustain  an  action  for  damages  or  be  con- 
sidered  aa  an  element  of  damages.    Anxiety  of  mind  and 
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mental  torturo  are  too  refined  and  too  vagae  in  tiu 
nature  to  be  the  subject  of  peeuoisry  compensation 
daniagea,  except  where,  as'ia  case  of  personal  injury,  thi 
are  bo  inseparably  conuected  with  the  physical  pain  th 
they  cannot  he  distinguiehed  from  it,  and  are,  therefoi 
considered  a  part  of  it." 

Many  cases  in  support  of  this  reasonable  doctrine  a 
there  cited  in  the  notes. 

The  present  case  aptly  characterizes  the  looseneas  vhi 
usually  attends  sympathetic  departure  from  settli 
principles.  The  action  was  tried  upon  a  stipulatioD  as 
the  facts.  All  that  the  trial  judge  knew  about  the  plain 
ifF's  injuries  was  embodied  in  this  stipulation  which  ret 
as  follows : 

"(9)  That  the  plaintiff,  after  she  learned  from  the  sa! 
Thomas  O'Uonnor  on  the  15th  day  of  July  of  the  death  < 
Cornelias  Curtin  on  the  12th  of  July  in  St.  Louis,  and' 
hie  burial  there  on  the  14tb,  became  sick  in  consequeni 
thereof,  and  because  she  was  not  able  to  be  present  i 
hia  death  and  burial,  and  in  said  sickness  expended  tl 
sum  of  twenty  dollars  for  medical  eervlces  and  i 
five  dollars  for  medicine,  and  had  also  expended  tt 
sum  of  *60  for  clothing,  as  alleged  in  said  amendt 
complaint,  which  she  otherwise  would  not  have  expends 
if  she  had  known  that  she  could  not  be  present  at  tt 
funeral  of  her  said  brother," 

Upon  these  facts,  the  trial  judge  made  this  finding: 

"XIII.  That  the  plaintiff  was  damaged  to  the  amount  € 
one  hundred  and  twenty-five  dollars  («125)." 

How,  it  may  be  asked,  did  he  arrive  at  this  sum 
What,  for  instance,  has  become  of  the  clothing?  Wa 
it  entirely  lost  to  the  plaintiff?  The  stipulation  is  silent 
As  to  'the  illness,  it  read  that  she  became  sick  in  conse 
quence  of  her  brother's  death  and  burial,  and  because  sb< 
was  not  able  to  be  present  at  his  death  and  burial,  Thi 
defendant  was  certainly  not  responsible  for  her  brother't 
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death  nor  for  her  inability  to  be  present  at  his  deathbed. 
For  it  appears  that  the  telegram  was  sent  after  his  death, 
and  indeed  announced  that  fact.  Was  her  iUness  then 
caused  exclusivoly  b^  inability  to  be  present  at  the  funeral? 
If  not,  how  much  of  her  suffering  was  due  to  the  fact  of 
death,  and  how  much  to  the  inability  to  be  present  at  the 
funeral?  These  injuries  are  logically  pertinent.  They 
iUofltrate  the  purely  arbitrary  character  of  the  award.  It 
waa  small,  it  is  true,  but  It  might  just  as  well  have  been 
smaller  or  larger.  What  is  clear  is  that  it  was  hopelessly 
uncertain  and  devoid  of  substantial  foundation.  It  was 
simply — ^in  part  at  least — a  solatium,  where  a  solatium  is 
inadmissible. 

We  think  the  General  Term  of  the  City  Court  was  fully 
warranted  in  granting,  as  it  did,  a  new  trial,  because  of 
the  trial  judge's  error  with  regard  to  the  damages. 

The  order  of  the  Appellate  Term  should,  therefore,  be 
reversed,  and  the  order  of  the  General  Term  of  the  City 
Court  affirmed,  and  judgment  absolute  ordered  for  the 
defendant,  with  costs  in  this  court  and  in  the  Appellate 
Term,  and  also  in  the  Trial  and  General  Terms  of  the 
City  Court. 

Van  Brunt,  P.  J.,  Bumset,  O'Brien  and  Inoraham, 
JJ.,  concurred. 

Order  of  Appellate  Term  reversed  and  order  of  General 
Term  of  the  City  Court  affirmed,  and  judgment  absolute 
ordered  for  defendant,  with  costs  in  this  court  and  in  the 
Appellate  Term,  and  also  in  the  Trial  and  General  TersM 
of  the  City  Court. 

VOL,  vi— 62. 
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WitLiAM   F.   Morton    v.  Wkbtebn    Union   TELsaajji 
Company. 


Ohio  Svprtme  Court,  Oct.  t9. 1896. 

(58  Ohio  St.  431.) 

Failuhk  to  dbuvbr  teleobau— Mental  DranoaB. 


4 


(Head-note  by  the  court): 

The  aeKligent  failure  of  a  telegraph  company  to  deliver  a  n 

autboriEean  action  by  hini  lowborn  it  is  addreEsed  to  recover  for  nnlt-    J 

ing  injur;  to  his  feelings  and  affections  when  no  other  injury  tcralU-       i 

Appeal  by  plaintiff  from  judgment  of  Circuit  Coart, 
Madison  county,  austainiDg  demurrer  to  comptainl. 

George  B.  Cannon,  for  plaintiff  in  error.  ^^^h 

Join  F.  Locke,  for  defendant  in  error. 

By  THE  Court:  The  plaintiff  in  error  brought  snitto 
recover  damages  for  the  negligent  failure  of  the  defendant 
to  deliver  to  him  at  London,  Ohio,  a  telegram  as  folloffs: 

Henlj,  O.,  Oct.  13,1890.  To  Will  Morton,  London,  Ohio:  Mother  dfiDg. 
Come  inunediately.    FVank  Morton. 

He  alleges  that  the  sender  of  the  telegram,  who  was  Ms 
brother,  paid  to  the  company  the  usual  rates;  that  it 
negligently  failed  to  deliver  the  message  to  him,  whereby 
he  was  "left  in  total  ignorance  of  his  mother's  illness,  and 
was  deprived  of  the  solace  and  comfort  of  attending  her  in 
her  last  sickness,  and  of  the  privilege  of  attending  het 
funeral,  which  he  could  and  would  have  done  but  for  the 
default  of  the  defendant,  its  agents  and  employes,  and  that 
he  was  injured  in  his  feelings  and  aETectioaa  thereby  in 
the  sum  of  five  thousand  dollars." 
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A  demurrer  to  the  petition  was  sustained  in  the  Court  of 
Common  Pleas,  and  that  judgment  was  affirmed  by  the 
Circuit  Court. 

The  judgment  rests  upon  the  elementary  principle  that 

mere  mental  pain  and  anxiety  are  too  vague  for  legal 

redress  where   no   injury  is  done  to    person,    property, 

health  or  reputation.     Cooley  on  Torts  (2nd  ed.),  p.  716; 

Greenl.  on  Ev.   sec.  267.     Numerous  reported  cases  show 

that  this   doctrine    has  been  followed  in    cases  of    this 

character  by  the  Federal  courts  and  the  courts  of  last 

resort  in  nearly  all  of  the  States.     The  wisdom  of  the 

dMtrine  is  well  illustrated  by  the  experience  of  the  courts 

that  have  departed  from  it. 

Judgment  affirmed. 


Fbrgusson   Brothers    v.    Anglo-American    Telegraph 

Company,  Limited. 

Pennsylvania  Supreme  Court,  November  11, 1896. 

(K8  Pa.  St.  377.) 
Delay  of  cifheb  teleoram— Damages. 

For  delay  of  a  cipher  dispatch,  of  whose  importance  it  has  no  notice,  a  tele- 
graph company  is  liable  in  damages  only  to  the  extent  of  the  sum  paid 
for  transmission. 

Oases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W.  U. 
Td.  Co.  T.  Landia,  vol.  2,  p.  716;  Candee  v.  W.  U,  Tel.  Co.,  vol.  1,  p.  99. 

Appeal  by  plaintiffs  from  judgment  of  Court  of  Common 
Pleas,  Philadelphia  county. 
Facts  stated  in  opininon. 

M.  Hampton  Todd,  for  appellant. 

Bead  &  Pettit,  for  appellee. 
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McCoLLDM,  J. :  This  was  an  actioD  for  damages  csu«d 
by  the  failure  of  the  defendant  to  deliver  promptly  a  t«l^ 
graph  message  writton  in  cipher.  The  evidence  was  to 
the  following  effect :  Plaintiffs,  on  March  15,  1890,  sent 
two  cable  messages  in  cipher,  addressed  to  "Octorara." 
"Liverpool,"  the  first  of  which  ordered  the  purchasesi 
fifty  tons  of  soda  asb,  and  the  second  ordered  one  hundred 
tons  of  the  same,  subject  to  shipment  on  the  fiteamer 
Kingsdale.  The  first  message  was  duly  delivered  to 
plaintifTs' agents;  the  second  was  not  delivered  until  Bi 
days  afterwards.  The  steamer  Kingsdale  had  sailed  in  tbe 
meantime.  Tbe  delayed  message  reads  as  foljowi: 
"Bewail  boarish,  bewail  bluster,  provided  steamer  Kings- 
dale,"  and  was  interpreted  to  mean:  "Purchase  for  our 
account  50  tons  jarrow  55-56  per  cent,  goda  ash,  50  tooi 
jarrow  48  per  cent,  soda  ash,  provided  shipment  can  be 
made  per  steamer  Kingsdale."  The  plaintiffs  had  con- 
tracted tor  a  resale  of  the  entire  one  hundred  and  fifty 
tons,  and  when  the  one  hundred  tons  failed  to  arrive  tliey 
were  compelled  to  pay  a  higher  price  to  fill  their  cootract, 
and  thereby  lost  $892.72.  The  plaintiffs  claimed  that  thii 
was  ibe  measure  of  damages,  but  the  ^court  confined  it  to 
the  sum  paid  for  transmission  of  the  message.  W&b  tbii 
ruling  erroneous? 

It  seems  that  the  question  now  presented  has  not  been 
decided  by  this  court.  It  has  been  frequently  coasideied 
in  many  of  the  courts  of  our  sister  States  and  in  England, 
and  the  great  preponderance  of  authority  is  in  accord  witb 
tbe  ruling  of  the  court  below. 

Tbe  rule  on  this  subject  is  stated  in  25  Am,  &  Eng.  Eoo- 
Law,  842,  843,  as  follows:  "The  rule  already  set  out  u to 
the  measure  of  damages  confines  the  plaintiff's  recovery  in 
actions  against  the  company  for  negligence  to  such  aurnj 
fairly  be  supposed  to  have  been  in  cooMmplatioD  of  tb* 
parties  at  tbe  time  of  making  the  contract.  This  being 
true,  it  follows  as  a  logical  and  neoeMary  Mqnence  Att, 


PENNSYLVANIA,  1896.  bsil 


Ferguaaon  Bioa.  ▼.  Telegraph  Ck>. 


where  the  message  as  delivered  for  transmisisoD  is 
unintelligible,  except  to  the  sender  or  the  addressee,  and 
the  company  had  no  information  otherwise  as  to  its 
character  and  purport,  nor  of  its  importance  and  urgency, 
the  party  injured  can  recover  of  the  company  nothing 
more  than  nominal  damages,  or  at  most  the  price  paid  for 
transmission.  And  this  is  the  rule  which  has  been  adopted 
by  the  English  and  American  courts  almost  without 
exception. '^  Many  decisions  of  the  courts  of  this  country 
and  England  are  cited  as  sustaining  the  rule  above  stated. 

The  numerous  decisions  of  the  courts  of  many  States 
will  be  found  to  be  opposed  to  the  decisions  of  the  courts 
of  only  three  States,  those  of  Virginia,  Georgia  and 
Alabama.  Florida  has  recently  reversed  an  earlier  case, 
and  thus  joined  the  majority  of  the  States  on  this  ques- 
tion. The  reasons  advanced  in  support  of  the  decisions 
which  support  the  ruling  of  the  court  below  have  been 
various,  the  one  most  commonly  applied  being  the  rule  of 
Hadley  v.  Baxendale,  9  Exch.  341. 

It  is  earostly  contended  by  the  appellants  that  the  rule 
of  Hadley  v.  Baocendale  has  no  application  to  the 
case  in  hand;  that  the  word  *' contemplate '^  is  there 
used  as  contradistinguishing  what  is  proximate  and 
direct  from  what  in  remote  and  speculative,  as  in 
Pennypacker  v.  Jones,  106  Pa.  St.  237,  and  Express  Co.  v. 
Egbert,  96  Pa.  St.  360.  They  also  call  our  attention  to  the 
fact  that  the  view  of  Hadley  v.  Baxendale,  contended  for  by 
the  defendants,  has  been  unsuccessfully  urged  upon  this 
court  at  least  twice  before,  n  amely,  in  W.  U.  Tel.  Co.  v. 
Wenger,  55  Pa.  St.  262,  and  W.  U.  Tel,  Co.  v.  Lartdis,  21 
W,  N.  0.  38,  and  that,  therefore,  this  question  is  not  an 
open  one. 

We  do  not  concede  that  the  rule  of  Hadley  v.  Baxendale 
has  no  application  to  this  case,  nor  that  the  decision 
of  this  court  in  W.  U.  Tel.  Co.  v.  Wenger  or  in  W.  U. 
Tel.    Co.  V.    Landis    is    opposed    to    the    ruling    of  the 


court  below.  The  message  i 
iVcngfT  disclosed  to  the  agent  of 
of  the  business  to  which  it  relatt 
tradicted  evidence  that  the  send 
that  he  would  look  to  the  comt 
failed  in  transmitting  the  messag 
Landia  there  was  enough  on  th( 
indicate  to  the  operator  that  it 
shipped  to  Philadelphia,  and  th€ 
not  of  delay,  but  of  error  in  tram 
speaking  for  this  court,  said:  "'. 
where  damages  are  claimed  for  n 
face  of  the  telegram  ought  to  con 
company  on  its  guard.  A  dels 
hours  might  cause  a  heavy  loss.' 
This  suggestion  is  applicable  1 
and  in  harmony  with  the  view 
Tel.  Co.,  37  Mo.  App.,  in  which 
from  the  reasons  which  suppor 
Tiadley  v.  Bnxmdale,  there  is  t 
policy,  to  which  we  could  not  s! 
doubt  upon  the  question.  Upoi 
cipher  dispatch  is  delivered  to 
transmission,  and  not  transJatei 
delay  in  delivering  it,  or  a  tota 
door  is  open  to  unlimited  fraud 
evidence  of  its  meaning  is  ent 
sender  and  person  to  whom  it 
struct  any  meaning  they  choos 
thus  constructed  they  may,  by 
pany  will  bo  poweriess  to  rebu 
facts  on  which  to  build  an  actioi 
may  see  fit."  That  the  measure 
by  the  appellants  might  produi 
Under  it  a  telegraph  compat 
miaaioD  a  cipher  message,   whic 
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unintelligible  to  them,  and  was  intended  by  the  sender  to 
be  so,  and  for  the  slightest  delay  in  transmitting  it  they 
may  be  charged  with  damages  which  cannot  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties 
wfa^i  they  received  it.  Surely  such  a  message  furnishes 
no  tangible  ground  for  an  inference  that  it  relates  to  an 
important  business  transaction,  or  that  the  slightest  delay 
in  the  delivery  of  it  might  subject  the  company  to  liability 
for  such  damages  as  are  claimed  in  this  case. 

In  Candee  v.  W.  U.  Tel.  Co.,  34  Wis.  471,  Dixon,  C.  J., 
said:  ''It  cannot  be  said  or  assumed  that  any  amount  of 
damages  or  pecuniary  loss  or  injury  will  naturally  ensue 
or  be  suffered,  according  to  the  usual  course  of  things, 
from  the  failure  to  transmit  a  message,  the  meaning  and 
import  of  which  are  wholly  unknown  to  the  operator.  The 
opeiator  who  receives  and  who  represents  the  com- 
pany, and  may  for  this  purpose  be  said  to  be  the 
other  party  to  the  contract,  cannot  be  supposed 
to  look  upon  such  a  message  as  one  pertaining 
to  transactions  of  pecuniary  value  and  importance, 
and  in  respect  of  which  pecuniary  loss  or  damages  will 
naturally  arise  in  case  of  his  failure  or  omission  to  send 
it.  It  may  be  a  mere  item  of  news,  or  some  other  com- 
munication of  trifling  or  unimportant  character.  Ignorant 
of  its  real  nature  and  importance,  it  cannot  be  said  to  have 
been  in  his  contemplation,  at  the  time  of  making  the  con- 
tract, that  any  particular  damage  or  injury  would  be  the 
probttble  result  of  a  breach  of  the  contract  on  his  part.*' 

To  subject  the  company  to  the  same  liability  for  mistake 
or  delay  in  the  transmission  of  such  a  message  that  it 
might  be  subject  to  for  a  like  mistake  or  delay  in  the 
transmission  of  an  intelligible  message  would  open  the 
door  to  the  perpetration  of  fraud,  and  disregard  the  well 
settled  rule  of  Hadley  v.  Baxendale.  We  find  nothing  in 
BMpress  Co.  v.  Egbert  or  in  Pennypacker  v.  Jonet  which  can 
be  considered  as  a  repudiation  or  qualification  of  that  rule. 


im 
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or  in  the  way  of  its  application  to  the  case  at  bar.  Foi 
the  reasons  above  stated,  we  coocur  in  the  ruling  of  the 
court  below 

Judgment  affinoed. 
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Stmth  Daiota  Supremt  Court.  Out.  S9,  1895. 
Teuobafh  coiipa:4Y— BcIjEs  and  rbooi.atiokb. 


J 


(ETeaa-note  by  the  court): 
In  this  State  a  t«leKniph  compan)'  ia  a  oommon  earner.  Comp^  Ia«i 


■ier  haaa  right  to  make,  and  as  a  coaditionprecaileiittoiii 
sist  a[M>na  compliance  with,  reasonable  rules  and  regulations,  dedgoid  t 
protect  its  interests,  and  promote  the  safe  and  oonvenient  transaotioB  c 
buainesa.wheu  the  same  coatravene  no  consideration  of  public  polioj,  as 
is  no  manner  afiect  its  liability  under  the  statutory  oi  oommon  tew. 
The  statutory  obligation  and  common  law  Habilityof  a  tetegrapfa  compai: 
to  accept,  aafely  transmit,  and  promptly  deliver  a  message  is  in  no  mu 
ner  modified,  limited,  or  intrinsically  affected  by  a  regulation  In  » 
reepects  reasonable,  which  requires  the  sender  to  present  in  wiitiiig 
chUm  for  damages  within  sixty  days  after  the  message  is  filed  with  th 
company  for  transmission;  nor  does  such  regulation  shorten  the  tin 
within  which  an  action  for  damages  may  be  commenced. 
asee  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W.  V 
Tel.  Co.  y.  Jonea.  vol.  1.  p.  580;  W.  U.  Tel.  Co.  v.  Dovghtrty,  voLI,p 
«01;  Sherria  v.  W.  U.  Tel.  Co.,  vol.  3.  p.  759;  Massengaie  v.  W.  U.  Td 
Co.,Tol.  l,p.  724;  Thompaony.  W.  U.  Tel.  Co.,  toI.  8.  p.  760;  ftaittf 
W.  U.  Tel.  Co.,  vol.  a,  p.  38B;  OiUis  v.  W.  U.  Tel.  Co.,  vol.  &  p.  Wl 
Cok  V.  W.  U.  Tel.  Co.,  vol.  1,  p.  707:  Seimann  v.  W.  XX.  Td.  Co..  ml 
1,  p.  581;  W.  U.  Tel.  Co.  v.  Meredith,  vol.  1,  p.  643;  Primrom  v.  W.  U. 
Tel.  Co.,  vol.  5,  p.  809;  KUej/  v.  W.  U.  Tel.  Co.,  vol.  3,  p.  MO. 

Appeal  by  defendant  from  judgment  of  Minnebftba 
County  Court,  on  rebeariog.  Former  decision  reported, 
4  Am.  Electl.  Cas.  783. 

Bailey  &  Voorheea  {George  S.  Fearona,  of  counsel),  foi 
appellant. 


SOUTH  DAKOTA,  IfiflS. m 

Kirbf  T.  Tdegiaph  Go. 

A.  0.  BoyUm  and  Joe  Kirby,  for  reepondent. 

FuLLEBy  J. :  This  case,  now  before  ns  on  rehearing^  is 
reported  in  55  N.  W.  Bep.  at  page  759  [4  Am.  Electl. 
Gas.  78^].  There  is  no  dispute  about  the  facts,  which  are 
fully  stated  in  the  former  opinion,  and  the  only  question 
of  law  engaging  our  attention,  concerning  which  we  are 
inciined  to  take  a  different  view,  will  be  disposed  of  in 
determining  the  right  of  a  telegraph  company  to  decline  to 
accept  a  message  for  transmission,  for  the  sole  reason  that 
the  sender  will  not  consent  to  the  following  stipulation : 

The  company  will  not  be  liable  for  damages  or  statutory  penalties  in  any 
can  where  the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission* 

The  right  of  a  common  carrier  to  make  and  insist  upon 
a  substantial  compliance  with  reasonable  rules  and  regula- 
tions, designed  to  protect  its  interests  and  promote  the  safe 
and  convenient  transaction  of  business,  when  the  same  do 
not  affect  its  liability,  has  been  so  uniformly  recognized  by 
all  the  courts  that  any  citation  of  authorities  would  be 
redundant ;  and,  although  sections  3886  and  3888  of  the 
Compiled  Laws  authorize  and  would  sustain  an  express 
agreement  limiting  the  obligation  of  a  telegraph  company 
to  accept,  transmit  and  deliver  a  telegram,  a  regulation 
enacting  such  an  agreement  as  a  condition  precedent  to  the 
acceptance  of  the  message  is  repugnant  to  the  spirit  of  the 
statute,  and  would  be  condemned  as  fraudulent,  oppressive 
and  contrary  to  every  consideration  of  public  policy.  We 
are,  therefore,  called  upon  to  consider  and  determine 
whether  the  regulation  complained  of  was  reasonable,  and 
whether,  by  its  acceptance,  the  company's  common  law 
liability  or  statutory  obligation  was  limited  or  modified. 
The  message  which  plaintiff  refused  to  write  upon  one  of 
the  ordinary  blanks  furnished  by  the  defendant  to  its 
patrons,  because  its  agent  and  operator  declined   to  erase. 
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among  other  stipulations,  the  clause  requiring  any  clftim 
for  damages  or  statutory  peualties  to  be  presented  m 
writing  within  sixty  days,  was  addressed  to  a  cHont  ol  tba 
plaintiff  residing  at  a  ncigbboring  railway  station,  itoi  ' 
omitting  date,  signature,  &c.,  was  written  in  the  following 
language,  upon  a  sheet  of  white  writing  paper:  "Comt 
down  in  morning.     Want  to  see  you  as  to  your  case." 

It  is  priTna  facie  apparent  from  the  nature  of  this  nut- 
sage,  and  from  the  proximity  of  the  parties  interested  ia 
the  subject  to  which  it  relates,  that,  ordinarily,  sixty  daji 
would  be  a  reasonable  time  within  which  to  apprise  the 
company  of  any  damages  occurring  from  a  neglect  d 
duty  in  transmitting  or  delivering  the  same,  and  if,  from 
any  cause,  it  should  become  unreasonable  in  its  applica- 
tion, the  courts  would  not  sustain  its  enforcemeat.  Tbt 
stipulation  relates  to  and  impliedly  concedes  that  the  com- 
pany ia  bound  to  pay  any  damages  which  may  be  sustaineil 
by  reason  of  its  inexcusable  neglect  to  perfonn  every  dit^  j 
required  by  law;  and  its  obligation  to  accept,  safely  trani- 
rait  and  promptly  deliver  the  message  is  in  no  manner 
modified,  limited  or  intrinsically  affected  thereby.  The 
defendant  was  ready  and  willing  to  receive  and  tranemit 
plaintiff's  message,  subject  to  all  the  liability  imposed  by 
the  statutory  or  common  law;  but  in  view  of  a  multiplicity 
of  similar  transactions,  and  in  order  to  be  able  to  deter- 
mine whether  the  damage,  if  any  sliould  be  sustained, 
was  oecuHioned  by  some  superhuman,  irreyistibie  cause,  or 
the  negligence  of  officers  or  agents,  it  had  been  taught  by 
common  experience  to  require  as  a  condition  precedent, 
but  not  as  a  limitation  of  liability,  that  it  should  be 
notified  and  advised  of  any  claim  or  damages  williin  s 
reasonable  time.  Such  a  regulation  is  beneficial  to  the 
patrons  of  the  company,  as  it  tends  to  insure  prompt 
adjustniont  of  claims  for  damages,  and  is  entirely  consis- 
tent with  sound  business  principles;  and  from  the  very 
nature  of  the  service  to  be  performed,  and  from  the  pr*b- 
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able  difficulty  in  ascertaining  facts  concerning  which  no 
notice  has  been  given  until  after  years  have  elapsed,  it 
evidently  tends  to  avoid  vexatious  litigation,  promote  the 
ends  of  justice,  and  subserve  the  welfare  of  the  people 
generally.  True  it  is  that  cases  may  be  found  where  a 
similar  regulation  has  been  construed  to  constitute  a 
limitation  of  liability,  and  some  courts  have  held  that  the 
clause  has  the  effect  of  a  statute  of  limitations;  but  the 
reasoning  of  the  opinions  in  which  such  a  conclusion  has 
been  reached  is,  in  our  opinion,  unsound,  and  we  decline 
to  follow  the  decisions. 

The  statutory  time  within  which  an  action  for  damages 
may  be  instituted  against  a  telegraph  company  is  in  ne 
manner  shortened  by  requiring  a  mere  claim  therefor  to  be 
made  within  a  reasonable  time.  The  action  may  be 
brought  at  any  time  within  the  statutory  limitation. 
Insurance  companies,  regardless  of  distance  and  facilities 
for/Gommunication,  habitually  require,  as  a  condition  pre- 
cedent, notice  of  a  death  or  fire  to  be  given  forthwith,  and 
even  sworn  proof  of  loss  to  be  furnished  at  the  home  offioe 
of  the  company  within  thirty,  sixty  or  ninety  days;,  and  it 
will  hardly  be  claimed  that  such  a  requirement  limits  tlie 
time  within  which  an  action  may  be  brought  under  the 
statute,  or  that  the  stipulation  is  inconsistent  with  con* 
siderations  of  sound  public  policy.  Before  presenting 
authorities  in  support  of  our  position,  we  emphasize,  by 
repetition,  that  the  defendant  would  be  clearly  liable  for 
damages  and  the  statutory  penalty  for  refusing  to  accept 
and  send  plaintiff's  message  to  its  proper  destination  if  the 
regulation  to  which  he  refused  to  assent  and  conform  was 
an  unreasonable  rule,  or  limited  either  the  liability  of  the 
company  or  the  time  within  which  an  action  might  be 
commenced.  The  legislative  intention,  as  expressed  in 
every  statute  of  limitation,  is  to  prevent  the  indefinite 
po6t*^onement  of  the  time  within  which  an  action  may  be 
brought;  and  the  evident  design,  purpose  and  effect  of  the 
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regulation  complained  of  is  not  only  to  iosore  better  wr> 
vice  to  the  public,  by  enabling  the  compaoy  to  proniptl; 
investigatfl  any  alleged  dereliction  of  duty  on  the  part  a| 
ito  ageota,  but  to  promote  an  early  settlement  of  just 
demands,  and  make  it  possible  to  resist,  in  courts  ol 
justice,  groundless,  false  and  fraudulent  claiins  fof' 
dmmages;  and,  while  some  of  the  authorities  from  wbi^< 
we  shall  quote  incidentally  mention  the  prorision  reqaii^ 
ing  notice  to  be  given  within  a  specified  time  as  a  hmitt* 
tion  of  liability,  they  have  forcefully  rejected  the  doctriMi 
iu  unambiguous  declarations,  and  by  deciding  their  caMi' 
in  accordance  with  the  views  expressed  in  this  opiaioo. 

It  baa  been  held  that  '*a  printed  stipulation  at  the  bottom 
of  an  express  company's  receipt  for  a  package,  that  the 
company  shall  not  be  liable  for  any  loss  unless  writl^a 
claim  therefor  shall  be  made  st  the  shipping  office  withia 
tfiirty  days  from  that  date,  is  valid,  and  must  be  oomplied 
with."  Sovihem  Hxpreu  Co.  v.  Hunnieutt,  28  Am.  B«p>,J 
386.  ^ 

In  Hartwetl  v.  No.  P.  Erpress  Co.,  5  Dak.  463,  the  jury 
was  instructed  that  "no  written  claim  was  necessary,  and 
if  they  found  that  the  plaintiff  made  a  claim  to  the  com- 
pany's agent  at  the  point  where  the  trunk  was  shipped 
within  the  required  time,  and  the  company  had  knowledge 
of  the  loss,  they  would  be  justified  in  finding  a  verdict  for 
the  plaintiff;"  and  the  court  held  that  "the  defendant  had 
no  reason  to  complain  of  the  charge,"  and  says:  "Under 
the  issues  submitted  to  the  jury,  they  must  have  fouod 
that  the  claim  was  made  within  ninety  days."  Althoagh 
the  question  whether  such  a  regulation  constitutes  a 
limitation  of  the  action  or  of  the  liability  of  a  common 
earner  does  not  seem  to  have  been  regarded  by  counsel  for 
either  party  as  essential  to  a  decision  of  the  case,  the 
learned  judge  who  wrote  the  opinion  in  discussing  the 
proposition,  at  page  476,  says,  concerning  our  statute  of 
limitatioua:    "The  language    of    the  statute  confines  in 
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prohibition  of  limitation  to  enforcement  of  rights^  and  is 
especially  intended  to  cut  off  all  limitations  of  time  for 
commencement  of  actions.  The  provision  of  this  receipt 
is,  perhaps,  rather  a  condition  precedent  than  a  limitation; 
and,  as  it  is  not  necessary  to  this  case  to  determine 
whether  the  limitation  in  this  receipt  comes  within  the 
prohibition  of  this  statute,  we  shall  leave  this  question 
for  adjudication  by  the  court  whenever  it  shall  be  fully 
presented  in  a  case  involving  this  precise  point/' 

Concerning  the  regulation  under  consideration,  the 
Supreme  Court  of  Indiana  says:  '"Here  there  is  no 
attempt  to  limit  or  impair  the  operation  of  the  statute. 
Nothing  is  taken  from  the  duty  imposed  upon  the  tele- 
graph company,  nor  is  that  duty  lessened  or  circumscribed 
in  any  particular.  The  duty  is  left  undiminished,  but  a 
limitation  is  fixed  within  which  a  claim  for  loss  or  injury 
resulting  from  a  breach  shall  be  made.  It  is  one  thing  to 
limit  a  duty,  and  quite  another  thing  to  prescribe  a  time 
for  making  a  claim  based  on  the  non-performance  of  that 
duty.  The  cases  cited  in  the  original  opinion  fully  sustain 
the  power  of  the  telegraph  company  to  make  reasonable 
rules  and  regulations,  and  a  rule  embodied  in  the  contract 
that  the  claim  shall  be  presented  within  sixty  days  is 
unquestionably  a  reasonable  one.  .     .     In  a  broad 

sense,  the  word  'damages'  means  that  which  is  assessed  in 
the  plaintiff's  favor  as  the  amount  of  his  recovery,  and  the 
statutory  penalty  is  in  this  sense  damages."  W.  JJ.  Tei. 
Co.  ▼•  Jones,  95  Ind.  236. 

From  26  Am.  &  Eng.  Enc.  Law,  at  pages  798  and  799, 
we  quote  the  following:  ''The  stipulation  contained  in 
the  usual  contract  of  sending,  to  the  effect  that  the  com* 
pany  will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  within  a  certain  length 
of  time  after  the  message  is  filed  with  the  company  for 
transmission,  does  not  tend  to  limit  the  liability  of  tbB 
company  for  the  consequence  of  its  negligence,  and  is  not 
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unreasonable,  where  the  time  allowed  is  not  too  short  to 
enable  the  party  claiming  damages  to  become  aware  of  the 
injury  and  to  present  his  claim  properly.  The  reasons  for 
this  rule  are  obvious,  and  it  has  been  upheld  where  the 
time  was  limited  to  sixty  days,  to  thirty  days,  and  to 
twenty  days,  after  the  filing  of  the  message  for  trans- 
mission, though  the  rules  as  to  the  reasonableness  of  any 
particular  length  of  time  may  change  with  peculiar  cir- 
cumstances.'' 

In  W.  U.  Ta.  Co.  V.  Dougherty,  54  Ark.  221,  the  views 
of  the  court  upon  the  proposition  are  expressed  as  follows: 
'*We  know  of  no  principle  of  the  common  law  that  would 
prohibit  it.  It  was  not  a  contract  to  cover  the  negligence 
of  the  telegraph  company.  It  was  a  stipulation  against 
the  delay  and  neglect  of  the  plaintiff  in  presenting  his 
claim,  and  it  does  not  appear  unreasonable.  By  reason  of 
the  character  of  the  business,  and  the  great  number  of 
messages  sent  over  the  lines  of  a  telegraph  company,  and 
the  importance  of  early  information  of  claims,  to  enable 
the  company  to  keep  an  account  of  its  transactions,  and 
the  impossibility  of  recalling  them  all  and  accounting  for 
them  from  memory  after  the  lapse  of  a  considerable  period 
of  time,  it  does  not  appear  that  a  stipulation  that  a  claim 
for  damages  should  be  presented  in  writing  within  sixty 
days  from  the  time  the  messas^e  is  sent  is  unreasonable. 
Such  a  condition  is  not  only  a  stipulation  against  the 
negligence  of  the  company,  but  it  implies  thai  a  liability 
may  be  incurred  for  negligence:  and  it  requires  that  one 
who  seeks  to  recover  damages  for  such  negligence  shall 
present  his  claim  in  writing  within  sixty  days,  or  be  held 
to  have  waivevl  it/' 

In  Kansas,  a  stipulation  that  **no  claim  for  loss  or 
damages  on  live  stook  will  be  allo^^ed  urile^s  the  same  is 
made  in  writing  before?  or  at  the  time  tie  st^^k  is 
unloadeii/'  was  held  to  ^e  in  contra ventioa  cf  ^o  suunte, 
and  repulsive  to  no  cousidrratioa  of  public  jvlicy,  aod  um 
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conrt  said:  *'The  contract  pleaded  does  not  pretend  to 
relieve  the  defendant  from  the  consequences  of  his  own 
negligence.  It  only  stipulates  that  the  shipper  shall  on 
hie  part  perform  certain  duties."  OogginY.  Kan.  Pac. 
Railway  Co.,  12  Kan,  416. 

In  8herriUY.  W.  U.  TeL  Co.  (N.  C),  14  S.  E.  Rep.  94, 
the  court  goes  on  to  say:  '*The  stipulation  that  the  com- 
pany shall  not  be  liable  unless  the  claim  is  presented  'in 
writing  and  within  60  days'  is  not  a  stipulation  restricting 
the  liability  of  the  telegraph  company  for  negligence. 
Masaengale  v.  W.  U.  Tel.  (Jo.,  17  Mo.  App.  257.  If  it 
were,  it  would  be  void,  as  was  held  in  Thompson  w.  W. 
U.  TO.  Co.,  107  N.  C.  449 ;  SmUh  v.  W.  U.  Tel.  Co.,  83 
Ky.  104;  GiUisT  W.  U.  Tel.  Co.,  61  Vt.  461,  in  which 
last  case  numerous  authorities  are  cited.  But  this  stipula- 
tion is  rather  against  the  neglect  of  the  plaintiflf  in  not 
making  known  his  cause  of  complaint  within  a  reason- 
able time.  It  is  a  reasonable  requirement,  enabling  the 
company  to  inquire  into  the  nature  and  circumstances  of  a 
mietake  in,  or  of  the  delay  or  non-delivery  of,  the  mes- 
sage, while  the  matter  is  still  within  the  memory  of  wit- 
nesses. With  the  number  of  telegrams  contantly  passing 
over  the  wires,  some  such  stipulation  is  absolutely 
necessary  to  protect  the  company  from  imposition.  It  is 
not  a  statute  of  limitations  restricting  the  time  within 
which  an  action  may  be  brought." 

In  Wolf  V.  W.  U.  Tel.  Co.,  62  Pa.  St.  83,  the  court, 
speaking  through  Justice  Agnkw,  said:  **This  condition 
baa  no  relation  to  the  duty  of  the  telegraph  company,  its 
operation  being  confined  to  a  duty  to  be  performed  by  the 
employer  before  he  can  maintain  an  action  for  a  neglect  of 
the  company's  duty,  to  wit,  to  give  notice  of  his  claim 
within  sixty  days.  Similar  provisions  in  policies  of 
insurance  have  been  held  to  be  good.  ...  In  relation 
to  the  duties  which  concern  the  public,  the  unreasonable- 
0680  of  the  rules  adopted  by  these  companies  must,  there- 
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fore,  be  scanned  with  an  eye. to  their  public  policy.     But, 
clearly,  it  is  not  unreasonable  that  a  telegraph  compasT 
should  require  notice  of  claims  for  its  defaults  withio  a 
reasonable  lime  before  being  held  to  answer  for  th«  aUe^ed 
default.     From  the  very  nature  of  its  business,  it  may  be 
essontial    to    its    protection    against  nnfoundod    claims. 
These  companies  have  often  to  wrestle  with  the  elemenls 
themselves,  In  the  storms  which  prostrate  their  lin«j  or 
prevent  their  working,  and  are  not  to  be  held  to  a  baraber 
rule  than  common  carriers,  who  are  excused  by  the  act  of 
God.     Within  sixty  days  the  cause  preventing  the  tnn.»- 
mission  of  a  message  on  a  particular  day  might  be  eaailj 
ascertained  and  shown,   which  after  the  lapse  of  severaJ 
years  could  not  be  discovered  or  proved.      It  is  urged  that 
the  employer  might  not  discover  the  failure  to  send  b» 
message   forward  within  this  time.      How  far  this  fact 
would  displace  the  condition  it  la  not  proper  now  to  say; 
bat  the  reason  is  inapplicable  to  this  ease,  where,  from  tbt 
nature   of  the   message,  its  failure  to  reach  its  df^tinatton 
must  be  known,   and  was  known  immediately,   by  the 
employer.      Another  reason  justifying  the  reasoaableneffl 
of  the  provision  for  notice  of  the  claim  is  found  in  the 
multitude  of  the  messages  transmitted  requiring  a  speedj 
knowledge  of  claims  to  enable  the  company  to  keep  an 
account  of  its  transactions  before,  by  reason  of  their  great 
number,   they  cease  to  be  within  their   recollection  and 
control.     If    authority    be    needed    in  addition  to  thsM 
reasons,  it  will  be  found  in  the  case  of  Jbewit  v.  Railway  Co., 
5  Hurl.  &N.  867." 

In  Cole  V.  W.  U.  FeL  Co.,  33  Minn.  227,  the  court  sa^i: 
"It  cannot  be  contended  that  a  regulation  requiring  the 
sender  of  a  message  to  present  bis  claim  for  daoii^es  is 
writing  promptly  to  the  company  is  an  unreasooabU  OM. 
Considering  the  character  of  its  business,  such  regulation 
would  be  necessary  for  its  "own  protection,  and  to  enable  it 
to  reasonably  aacertain  the  facts  io  the  osse,  and  to  secan 
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and  preserve  the  proper  evidence.  It  is  not  a  regulation 
intended  to  shield  the  company  from  the  consequences  of 
a  neglect  of  duty  on  its  part,  but  prescribing  a  duty  to  be 
performed  by  the  plaintiff  before  he  should  be  entitled  to 
maintain  his  action. '^ 

The  following  cases  are  to  the  same  effect:  SherriU  v. 
W.  U.  Tel.  Co.f  supra;  Smith-Frazier  Boot  &  Shoe  Co.  v. 
W.  U.  Tel  Co.,  49  Mo.  App.  99;  Seimann  v.  W.  U.  TeU 
Co.,  57  Wis.  562;  W.  U.  T€l.  Co.  t.  Meredith,  95  Ind.  93. 

In  Primrose  s.  W.  U.  Teh  Co.,  14  Sup.  Ct.  1098,  the 
reasonableness  and  validity  of  such  rules  and  regulations 
are  discussed  by  Justice  GaAY,  of  the  United  States 
Supreme  Court. 

Concerning  the  ordinary  regulation  which  relieves  the 
company  from  liability  for  its  negligence  in  transmitting 
an  unrepeated  message,  Mr.  Justice  Earl,  in  JSMey  v.  W. 
XT.  Tel.  Co.,  109  N.  Y.,  at  page  235,  says:  •'That  a  tele- 
graph company  has  the  right  to  exact  such  a  stipulation 
from  its  customers  is  the  settled  law  in  this  State,  and  in 
most  of  the  other  States  in  the  Union  and  in  England." 

It  appearing  that  the  stipulation  under  consideration  has 
been  upheld  and  enforced  as  a  reasonable  regulation, 
limiting  no  liability,  in  jurisdictions  where,  by  express 
statutory  enactment,  all  contracts  to  limit  such  liability 
are  declared  to  be  null  and  void,  the  right  to  exact,  as  a 
condition  precedent,  compliance  with  reasonable  rules, 
which  in  no  manner  pertain  to  the  carrier's  liability  for 
negligence,  is  not  affected  by  the  provision  of  our  statute 
which  authorizes  a  contract  limiting  the  liability  of  a 
common  carrier. 

In  a  leading  case  {Express  Co.  v.  Caldwell^  21  Wall.  264), 
Mr.  Justice  Stronq,  speaking  for  the  Supreme  Court  of 
the  United  States,  says:  "The  (question,  then,  which  is 
presented  to  us  by  this  record,  is  whether  the  stipulation 
asserted  in  the  defendant's  plea  is  a  reasonable  one,  not 
VOL.  VI— 53. 
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iDCODsiatent  with  sound  public  policy.  It  may  be  remarktd, 
la  the  tirst  place,  that  the  stipulatioo  is  not  a  cooTeotionat 
limitation  of  the  right  of  the  carrier's  employer  to  sue. 
He  ia  left  at  liberty  to  sue  at  any  time  within  the  period 
fised  by  the  statute  of  litnitationa.  He  is  only  required  to 
make  his  claim  within  ninety  days,  in  season  to  enable 
the  carrier  to  ascertain  what  the  facts  are;  and,  having 
made  his  claim,  he  may  delay  his  suit.  It  may  also  tw 
remarked  that  the  contract  ia  not  a  stipulation  of  exemp- 
tion from  the  respoasibility  for  the  defendant's  ncglL 
gence,  or  for  that  of  its  servants.  It  is  freely  coacedet) 
tbat,  bad  it  been  sucb,  it  would  have  been  against  Ibe 
policy  of  the  law  and  inoperative.  Such  was  our  opinion 
in  Railroad  Co.  v.  Lockwood  [17  Wall,  357].  A  commoa 
carrier  is  always  responsible  for  his  negligence,  no  matter 
what  bis  stipulations  may  be.  But  ad  agreement  that,  ia 
case  of  failure  by  the  carrier  to  deliver  the  goods,  a  cUini 
aball  be  made  by  the  bailor  or  by  the  consignee  within  a 
specified  period,  if  that  period  be  a  reasonable  one,  is 
altogether  of  a  different  character.  It  contravenes  no 
public  policy.  It  excuses  no  negligence.  It  is  perfect); 
consistent  with  holding  the  carrier  to  the  fullest  measure 
of  good  faith,  of  diligence,  and  of  capacity,  which  the 
strictest  rules  of  the  common  law  ever  required."  Psge 
268.  "It  purported  to  relieve  the  defendants  from  no  part 
of  the  obligations  of  a  common  carrier.  They  were  booDd 
to  the  same  diligence,  fidelity  and  care  as  they  wouldhsve 
been  required  to  exercise  if  no  sucb  agreement  had  been 
made.  All  that  the  stipulation  required  w&s  that  the 
shipper,  in  case  the  package  was  lost  or  damaged,  should 
assert  his  claim  in  season  to  enable  the  defendants  to 
ascentain  the  facts;  in  otber  words,  that  he  should  asseri 
it  within  ninety  days."     Page  272. 

If  we  are  correct  in  our  conclusion  tbat,  under  the  eii- 
cumstances  of  this  case,  the  requirement  under  conaiden- 
tion,  though  beneficial  to  the  company,  neither  limited  iu 
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liability  nor  the  time  for  commencing  an  action,  and  was 
reasonable,  and,  by  securing  promptness  in  presenting  a 
claim  for  damages,  tended  to  enable  plaintiff  to  hold 
defendant  to  the  strictest  accountability,  the  force  and 
effect  of  the  foregoing  authorities,  as  applied  to  this  case, 
is  not  diminished  by  the  fact  that  consent  had  been 
obtained  by  the  signing  of  telegrams  written  on  blanks 
containing  the  printed  regulations,  or  by  the  delivery  and 
acceptance  of  a  receipt  for  the  property  transmitted,  which 
in  law  has  been  construed  to  constitute  an  assent  to  the 
provisions  thereof.  Our  conclusion,  therefore,  is  that  our 
former  decision  should  be  disaffirmed,  and  the  judgment 
appealed  from  is  reversed. 

KsLLAM,  J.,  wrote  a  dissenting  opinion. 


Western  Union  Telegraph  Company  v.  John  Mellon. 

Tennessee  Snpreme  Court,  Jan.  SI,  1896. 
(96  Tenn.  66.) 

FAILXTRX  to  DSLTVEB  TELEGR4M— RlGHT  OF  ADDRESSES  UNDER  TEVNBSSEB 

8TATUTJB— LJMITINa  TIME  TO  PRESENT  CLAIM. 

Under  the  Teonessee  statute  (Mill,  &  V.  Code,  §§  1542,  1648),  making  it  a 
misdemeanor  for  a  telegraph  company  to  fail  to  transmit  and  deliver 
telegrams  in  the  order  of  their  receipt  and  without  unreasonable  delay, 
and  also  making  the  company  liable  in  damages  to  the  party  aggrieved, 
hdd,  that  the  '*  party  aggrieved  "lis  the  person  who  upon  the  face  of  the 
messages  appears  to  be  the  beneficiary  (in  the  case  at  bar,  the  addressee) 
between  whom  and  the  company  no  contractual  relation  ne^  exiiEit. 

In  case  of  non-delivery  of  a  message,  held,  that  the  stipulatiMi  reqtdring 
written  notice  of  claim  within  sixty  days  after  the  sending  of  the  mes- 
sage is  sufficiently  complied  with  by  the  commencement  of  an  action 
within  sixty  days  after  plaintiff  learned  of  the  sending  of  the  message. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Marr  v. 
W,  U.  Tel,  Co,,  vol.  2,  p.  720;  Wadeworth  v.  W,  U,  Tel  CO,,  voL  2,  p. 
786;  W.  U.  TeL  Co.  v.  Adams,  vol.  8,  p.  768;  W,  U.  Tel.  Co.  v.  Beynolds, 
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Toi.  1.  p.  «7;  W.  U.  Ta.  Co.  T.  JlfefftWwn.  »ol.  3,  p.  825;  W.  U.  TA.  Co- 
T.  Fenfon,  vol.  1,  p.  198;  JfantCTT.  W.  U.  2W.  Co.,  toL  B.  p.  mi:3\irr^ 
T.  H'.  f.  Tei.  Co.,  vol.  8,  p.  758;  Jobmon  ».  W.  17.  Trf.  Co.,  toL  l,p. 


Appeal  by  defendant  from  judgment  of  Circuit  Coort, 
Moatgomei7  county.     Facts  stated  in  opinion. 

Lemuel  R.  Campbell  and  Bumey  A  Ohohon,  for  tfllegT&pb 
company.  _  j 

Leech  &  Savage,  for  Mellon.  ^^H 

McAlistke,  J. :  The  plaintiff  below  recovered  a  jadg- 
ment  in  the  Circuit  Court  of  Montgomery  county  agusM 
the  defendant  company  for  the  sum  of  $500,  damAg«s  for 
mental  pain  and  anguish  alleged  to  have  been  Rustainnl 
by  him  in  consequence  of  the  negligence  of  the  compsof 
in  fatting  to  deliver  a  telegram.  The  company  appealed!, 
and  has  assigned  errors.  The  facts  oHt  of  which  tho  pr»- 
ent  controToray  faaa  arisen  may  be  briefly  stated.  Tli( 
plaintiff  below,  John  Mellon,  resided  in  Montgoine7 
county,  about  four  miles  from  CI  arks  ville.  He  had  a  sod, 
Masie  Mellon,  who  lived  at  Duncansville,  in  the  State  of 
Texas.  On  July  16,  1893,  this  son  was  very  ill  of  typhoid 
fever,  and  caused  the  following  telegram  to  be  sent  M 
Frank  Hamlet,  residing  at  Clarksville,  Tonn.,  viz. : 

Ttill  John  Mellon  Mazi«  fs  verf  *  sick.  Come  if  poadbla.  (SiEiud}  Jl* 
Alurriaou. 

It  will  be  remarked,  in  passing,  that  John  Mellon,  tb» 
plaintiff  in  ^this  action,  was  neither  the  sender  nor  ibe 
addressee,  but  yet  the  beneficiary,  of  the  message,  as  a 
disclosed  upon  its  face.  This  telegram,  it  appears,  «K 
nevar  delivered,  and  this  non-delivery  is  made  the  basis  of 
the  present  action.  Plaintiff  claims  that  he  did  not  know 
of  the  condition  of  his  son  until  soma  days  afterwards, 
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when  he  was  notified  that  his  son  was  dying,  and,  when 
he  reached  Duncansville,  his  son  had  died,  and  was 
buried.  Defendant  demurred  to  this  declaration,  upon 
two  grounds,  viz. :  First.  It  shows  upon  its  face  that  there 
was  no  contract  by  defendant  to  deliver  said  message  to 
plaintiff,  or  to  his  agent,  or  to  any  one  who  was  under  any 
legal  obligation  to  deliver  same  to  him.  Second.  It  shows 
on  its  face  that  said  message  was  addressed  to  Frank 
Hamlet,  and  it  nowhere  shows  any  obligation  on  part  of 
Hamlet  to  deliver  same  to  plaintiff.  The  demurrer  was 
overruled,  and  this  is  assigned  as  error. 

It  has  been  held  in  this  State  that,  while  telegraph  com- 
panies are  neither  common  carriers  nor  bailees  nor 
insurers,  considerations  of  public  policy  demand  that  they 
shall  be  held  responsible  for  a  very  high  degree  of  dili- 
gence. Marr  v.  Western  Union  Telegraph  Co*,  85  Tenn. 
529. 

Our  statute  imposes  upon  telegraph  companies  the  duty 
of  transmitting  messages  for  the  public  without  dis- 
crimination, and  without  unreasonable  delay.  The 
statute  provides,  viz. : 

All  other  messages,  including  those  received  from  other  telegraph  com- 
panies, shall  be  transmitted  in  the  order  of  their  deliTery,  correctly  and 
without  unreasonable  delay  and  shall  be  kept  strictly  confidential.  (Code 
M.  &  v.),  sec.  1542.  Any  officer  or  agent  of  a  telegraph  company  who 
wilfully  violates  either  of  the  provisions  of  the  preceding  section  is  guilty 
of  a  misdemeanor  and  he  and  the  telegraph  company  or  proprietor  are 
also  liable  ia  damages  to  the  party  aggprieved."    (Code  M.  &  V.)  sec.  1648. 

It  was  held  by  this  court  in  Wadsworth  t.  Telegraph 

COmf  86  Tenn.  695,  that  the  party  to  whom  a  telegram 
intended  for  his  personal  benefit  is  addressed  has  a  right  of 
action  for  damages  against  the  telegraph  company  for  negli- 
gent delay  in  its  transmission  and  delivery.  It  was  further 
held  that  the  company,  having  breached  its  legal  duty, 
was  liable  at  least  for  nominal  damages,  and,  in  addition, 
was  further  liable  for  such  sum  as  would  ''reasonably 
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componaate  plaintiff  for  tbe  grief,  disappointment  or  other 
injury  to  ber  feelings,  occasioned  by  &ucb  default  of  the 
company."  See,  also,  Railroad  v.  Griffin,  92  Tenn.  694. 
It  will  be  perceived  that  tbe  prpsent  action  is  prosecuted 
neithar  by  tbe  sender  nor  sendee  of  the  telegram,  but  br 
the  peraoQ  who  appears  upon  its  face  to  be  tbe  real  bpnefi- 
ciary.  It  is  insisted  by  counsel  for  the  company  thftt  this 
ia  an  action  for  tbe  breach  of  contract,  and,  no  priyitj  of 
contract  being  shown  to  exist  between  plaintiff  and  I 
company,  tbe  action  cannot  be  maintained.  We  cam 
concur  with  counsel  that  the  action  is  exclusively  up 
the  contract.  While  it  may  be  conceded  that  the  second 
count  of  the  declaration  is  distinctively  ex  conlrnctu,  the 
Srst  count  proceeds  upon  tbe  facts  of  the  case,  and  seeka 
to  recover  damages  for  the  breach  of  a  legal  duty.  "Tbj 
true  view,"  says  Mr.  Thompson,  "which  aeema  to  sustdttl 
the  right  of  action  in  the  receiver  of  the  message  or  ia  th»j 
parson  addressed  where  it  is  not  delivered,  is  one  which  1 
elevates  the  question  above  the  plane  of  mere  privity  of 
contract,  and  places  it  where  it  belongs — upon  the  public 
duty  which  the  telegraph  company  owes  to  any  per'on 
beneficially  interested  in  the  message,  whether  the  sender, 
or  his  principal  where  he  is  agent,  or  the  receiver,  or  his 
principal  whore  be  is  agent.  In  Texas  it  is  reasoned  with 
manifest  good  sense  that  the  question  as  to  who  may  maio- 
tain  such  an  action  does  not  depend  upon  the  payment  of 
the  fee,  or  upon  the  question  whether  tbe  sander  had  been 
previously  constituted  an  agent  for  that  purpose  by  lbs 
party  to  whom  the  dispatch  is  sent,  but  upon  the  question 
who,  in  fact,  was  to  be  served,  and  who  is  damaged." 
Thompson  on  the  Law  of  Electricity,  sec.  427;  Western 
Union  Telegraph  Co.  v.  Adams,  75  Tex.  53 1.  In  the  case 
of  Wenfern  Union  Telegraph  Co.  \.  Itei/noldn,  77 
Va.  173,  it  was  said:  "It  cannot,  however,  be  claimed 
tliat  the  obligation  of  a  telegraph  companv  to  send  a  mes- 
eage  grows  entirely  out  of  the  contract  with  the  sender  in 
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Virginia.  In  this  State  the  obligation  rests  upon  them 
for  the  correct  transmission  and  faithful  delivery  of  mes- 
sages under  the  statute,  as  we  have  seen,  as  it  does  upon 
inn  keepers,  common  carriers,  and  the  like  upon  whom 
legal  duties  rest,  resulting  from  their  occupation  and  pro- 
fession, and  who  owe  a  duty  to  the  public  irrespective  of 
their  engagements  in  particular  instances.  In  Virignia,  a 
telegraph  company  cannot  refuse  to  make  the  contract  with 
the  sender  without  violating  a  penal  statute,  and  if  they 
are  under  obligations,  which  they  cannot  avoid,  to  send 
every  dispatch  which  is  offered,  how  can  their  obligation 
be  said  to  rest  upon  the  contract  alone?  Their  obligations, 
under  the  laws  of  this  State,  are  such  that  they  are  com- 
pelled to  make  the  contract;  and  when  it  is  made,  by 
receiving  the  message  and  the  price  for  its  transmission, 
according  to  their  own  regulations,  they  are  under  obliga- 
tions to  send  it,  both  under  their  contract  to  send  it  and 
under  the  Jaw  which  makes  it  their  duty  to  send  it." 
Hey  wood  v.  McCracken,  2  How.  608. 

In  Indiana  there  is  a  statute  providing  that  telegraph 
companies  shall  be  liable  for  special  damages  occasioned 
by  failure  or  negligence  of  their  operators  or  servants  in 
receiving,  copying,  transmitting  or  delivering  dispatches. 
It  was  held  by  the  Supreme  Court  of  Indiana  that,  under 
this  statute,  a  telegraph  company  was  liable  for  special 
damages  sustained,  although  the  party  injured  was 
neither  the  sender  nor  addressee  of  the  message. 
W.  U.  Telegraph  Co.  t.  McKlbben,  114  Ind.  511;  W. 
TJ.  Telegraph  Co.  r.  Fenton^  52  Ind.  1. 

So  we  think  that,  under  our  statute  allowing  a  right  of 
action  to  the  party  aggrieved,  it  is  not  necessary  that  any 
contractual  relation  should  exist,  but  that  the  company  is 
liable  for  a  breach  of  its  statutory  duty  independent  of  any 
contract.  The  breach  of  the  statute  in  failing  to  deliver 
the  message  entitled  the  party  aggrieved  to,  at  least, 
nominal  damages,  to  which  may  be  added  compensatory 
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or  exemplary  damages,  in  thediacretion  of  the  jury, 
party  aggrieved  ia  the  party  who,  upon  the  face  of 
message,  appears  to  be  the  beneficiary — in  this  case, 
plaintiff,  John  Mellon.       The  demurrer  was,    therel 
properly  overruled. 

The  tenth  assignment  of  error  is  that  the  court  erre 
refusing  the  following  request,  viz. :  "The  contract  n 
by  the  telegraph  company  in  this  case  stipulated  that 
claim  for  damages  should  be  presented  to  the  compan 
writing  within  sixty  days  from  the  sending  of  themeas 
This  is  a  valid  agreement,  and  binding  upon  all  pan 
but  it  is  insisted  by  plaintiff  that,  inasmuch  as  be  did 
receive  the  message,  as  it  was  not  delivered,  he  hai 
notice  of  the  stipulation,  and,  therefore,  is  not  bourn 
it,  he  having  brought  the  suit  within  sixty  days  from 
time  he  received  notice  that  such  a  telegram  had  t 
sent.  Upon  this  question,  I  charge  you  that  if  the  f 
gram  was  sent  on  July  16,  and  the  plaintiff  received  nc 
of  that  fact  on  the  twency-sixth  of  that  month,  the: 
was  hia  duty  to  file  his  claim  in  writing  with  the  comp: 
according  to  the  terms  of  the  stipulation,  within  the  s 
days  provided  for,  if  he  had  ample  time  to  do  so  a 
such  notice,"  etc. 

The  record  discloses  that  the  telegram  in  question, 
from  Duncanaville,  Tex,,  on  July  16,  1893,  has  never  1 
delivered  either  to  the  plaintiff  or  to  Frank  Hamlet, 
addressee.  Plaintiff,  however,  learning  that  his  son 
sick,  went  to  Duacanvsille  about  July  26,  and  tl 
learned  for  the  first  time  that  such  a  message  had  I 
filed  for  transmission.  Now,  the  insistence  of  the  def 
ant's  counsel,  as  embodied  in  this  instruction,  is  that 
withstanding  the  message  containing  the  sixty 
stipulation  had  never  been  delivered  to  Frank  Hamlet, 
seen  by  plaintiff,  plaintiff,  having  been  advised  in  Ti 
that  such  a  message  had  been  sent,  was  bound  to  file 
claim  for  damages  before  the  expiration  of  sixty  days  f 
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th«  aending  of  the  message.  We  cannot  concur  in  this  con- 
tention. It  was  held  by  this  court  in  Mdnier  t.  Western 
XTnion  Telegraph  Co.,  94  Tenn.  442,  that  a  contract  ex- 
empting a  telegraph  company  from  liability  unless  the  claim 
for  damages  resulting  from  negligence  in  transmission  of 
message  shall  be  made  within  sixty  days  after  the  message 
is  sent,  is  a  valid  and  reasonable  stipulation.  ''It  is  a 
reasonable  requirement,  enabling  the  company  to  inquire 
into  the  nature  and  circumstances  of  a  mistake  in  or  of  the 
delay  or  non-delivery  of  a  message  while  the  matter  is 
still  within  the  memory  of  witnesses."  SherriU  w. Tete^ 
graph  Co.,  109  N.  C.  627.  ''It  is  not  a  statute  of  limita- 
tions, restricting  the  time  within  ^which  action  may  be 
brought."     Id. 

But  says  the  court  in  Johnson  r.  Western  Union  Tele- 
graph Co.,  33  Fed.  Rep.  362,  "there  are,  however,  circum- 
stances in  which  the  stipulation  for  sixty  days  would  be 
unreasonable ;  as,  for  instance,  where  a  prepaid  message 
was  never  delivered. "  The  court  goes  on  to  say  that  a 
stipulation  of  thirty  days  after  the  message  is  sent  would 
be  unreasonable  in  such  case,  for  the  failure  of  the  com- 
pany to  deliver  it  would  deprive  the  plaintiflF,  perhaps,  of 
ail  notice  that  a  telegram  had  been  sent  to  him,  and  the 
company  could  prevent  all  redress  by  holding  the  tele- 
gram until  after  the  term  within  which  it  is  stipulated  the 
demand  on  them  must  be   made. 

If,  therefore,  the  action  was  begun  within  sixty  days 
after  the  knowledge  by  the  plaintiff  of  the  failure  to  deliver 
the  message,  it  would  be  such  compliance  with  the  stipula- 
tion as  could  be  required  in  a  case  where  the  message  was 
not  delivered  at  all.  SherriU  w.  Telegraph  Co.,  109  N. 
C.  527. 

The  plaintiff  made  no  demand  before  suit  brought,  but 
the  general  rule  that  the  commencement  of  an  action  is 
equivalent  to  a  demand  applies  to  cases  of  this  kind. 
Thompson  on  the  Law  of  Electricity,  sec.  256. 
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These  authorities  are  in  accord  with  our  own  case  of 
Olerm  &  Son  v.  Southern  Express  Co.,  86  Tenn.  694. 

In  that  case  it  was  held  that  a  stipulation  in  a  receipt 
that  the  express  company  should  not  be  liable  for  money 
lost  by  itsdefault,  unless  claim  therefor  is  made  in  in^riting 
at  its  office  within  thirty  days  after  its  delivery  to  the  com- 
pany, is  reasonable  and  valid;  but,  where  the  failure  to 
make  the  claim  as  required  by  such  stipulation  occurs 
without  fault  or  negligence  of  the  parties  entitled  to  the 
money,  then  such  failure  will  be  excused,  and  will  not 
prevent  a  recovery  for  the  loss. 

We  are,  therefore,  of  the  opinion  the  instruction  asked 
was  properly  refused. 


[The  portion  of  the  opinion  here  omitted  relates  to 
amount  of  damages  and  competency  of  evidence.] 

For  the  reasons  indicated  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


Western  Union  Telegraph  Company  v.  Nagle  &  Winn. 

Texcu  Court  of  Civa  Appeals,  Nov.  IS,  1S95^ 
(11  Civ.  App.  589.) 

Failure  to  transmtt  tkleqram— Notics  of  impobtanci— Damagxs. 

Telegram  in  words,  **  Kammerer  renews  orders,''  followed  hj  farther 
words  in  cipher,  JieJd,  to  sufficiently  indicate  the  importance  of  prompt 
delivery,  especially  when  taken  in  connection  with  the  circumstances 
that  the  company's  manager  at  the  initial  office  knew  the  business  of 
the  sender  and  addressee,  who  were  partners:  also  knew  that  they 
in  the  habit  of  corresponding  with  Kammerer  by  tei^raph: 
assumed  that  the  message  i^  "^i^  htuuness  in  which  ptaintiffrf 
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were  engaged;  and  had  also  been  generally  directed  to  deliver  their 

telegrams  promptly. 
The  stipulation  with  respect  to  repetition  of  messages  usually  contained 

in  telegraph  blanks  does  not  reliere  the  company  from  liability  for  the 

consequences  of  its  own  negligence. 
Loss  of  proqsectire  profits,  held,  in  the  giren  case,  to  be  a  proper  element 

of  damages. 
Omms  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Danid 

T.  W,  U.  Tel,  Co,,  vol.  1,  p.  650;  W.  U.  Td.  Co.  v.  Adams,  vol.  8,  pw 

768;  W,  U,  Tel,  Co,  v.  EdsdU,  voL  1,  p.  715;  W.  U.  Td.  Co.  v.  Sheffldd, 

voL  2,  p.  803;  W.  U.  Td.  Co.  v.  Blanehard,  vol.  1,  p.  404;  Podai  Td. 

Cable  Co,  v.  Latkrop,  vol.  8,  p.  630;  ManviUe  v.  W.  U.  Td.  Co.,  voL  1, 

p.  M;  Hadley  v.  W.  U.  Td.  Co.,  voL  3,  p.  542. 

Appeal  by  defendant  from  judgment  of  Travis  County 
Court. 

Walton  &  Hill  and  Oeorge  Fearona,  for  appellant. 
West  &  Cochran,  for  appellees. 

Kby,  Associate  Justice:  In  the  court  below  appellees 
recovered  a  judgment  against  appellant  for  $500,  the  cor- 
rectness of  which  depends,  in  the  main,  upon  the  lia- 
bility of  appellant  for  consequential  damages  for  a 
failure  to  transmit  and  deliver,  as  it  agreed  to  do,  the 
following  telegram : 

Austin,  Nov.  18, 1808. 
To  N.  J.  Nagle,  o  |  o  W.  J.  Crow,  Henderson,  Texas  : 
Kammerer  renews  orders  Blunt  Ck>nfes8  Cowardice  Alack  Bluffing  eaoh 
Conclave  Album  Concise  Alarming. 

[Signed],  Jos.  B.  Wnw. 

If  this  message  had  been  received  by  N.  J.  Nagle,  who 
was  a  member  of  the  firm  of  Nagle  &  Winn  and  under- 
stood the  cipher  in  which  it  was,  in  part,  written,  he  would 
have  understood  it  (as  it  was  intended)  to  mean  that  E.  P. 
Kammerer,  a  cotton  buyer  in  Galveston,  Texas,  had  sub- 
mitted an  oli'er,  as,  in  fact,  he  had  done,  to  purchase  five 
hundred  bales  of   cotton,   of  designated  grades,   and  at 
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fitated  prices;  and  would  have  immediately  accepted  said 
oETer,  for  the  benefit  of  tha  firm,  and  bought  and  ahippeti 
the  cotton  required  to  fill  it,  at  a  price  so  much  less  than 
that  offered  bj  Kammerer  aa  would  hare  resulted  ia  a  net 
profit  to  appellees  of  $500. 

Coocediug  the  correctness  of  tbe  rule  quoted  in  Daniti 
T.  Telegraph  Co.,  61  Texas,  457.  "Wher«  the  impori 
of  a  telegraphic  message  is  wholly  unknown  to  the  com- 
pany's agent  to  whom  the  same  is  delivered  for  transpor- 
tation, it  cannot  be  presumed  that  he  had  in  view  anv 
pecuniary  loss  aa  the  natural  or  probable  result  of  a  failure 
to  send  such  message;  and  in  such  case,  upon  a  breach  of 
the  contract  to  transmit  and  deliver,  the  sender  can 
recover  only  nominal  damages,  or  the  amount  paid  for 
Bending  the  messages;"  stiil,  we  do  not  think  that  ruU 
should  apply  when  from  the  face  of  the  telegram,  or  froni 
infurmation  derived  from  any  other  source,  the  agent 
receiving  tha  message  has  notice  that  it  relates  to  a  matter 
of  business,  and  is  of  importance.  Under  the  decisiou!  id 
this  State,  the  rule  for  the  measure  of  damages  for  a 
breach  of  contract  announced  in  Hadley  v.  Baxendak,  9 
Kxch.  341,  so  often  quoted  and  approved  by  courts  and 
text  writers,  to  the  effect  that  such  damages  only  are 
recoverable  as  naturally  result  from  the  breach,  or  as  ma; 
reasonably  be  supposed  to  have  been  in  contemplation  of 
the  parties  when  the  contract  was  made,  does  not  mean, 
in  actions  for  damages  caused  by  a  failure  to  deliver  a 
telegram,  that  the  telegraph  company,  or  its  agent,  must 
know  the  details  of  the  matter  to  which  the  telegram 
relates.  For  instance,  in  Telegraph  Co.  v.  Adams,  75 
Texas,  5^2,  the  message  read:  "Clara,  Come  quick.  Bufe 
is  dying,"  Clara  was  the  wife  of  Adams,  and  Rufe  was 
her  brother;  and  the  Supreme  Court  sustained  a  recovery 
for  Mrs.  Adams'  mental  anguish  caused  by  not  being  with 
her  brother  at  and  immediately  before  his  death.  The 
company's  contention  was  that,  as  it  had  no  notice  of  the 
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relationship  existing  between  Clara  and  Rufe,  her  mental 
anguish   could  not  have  been  contemplated  by  it,   as  a 
result  of  a  breach  of  the  contract,   when  the  same  was 
made.     Speaking  for  the  court,   Justice  Henry  said:  "It 
is  well  known  to  the  public,   and  cannot  be  unknown  to 
telegraph  companies,  that  the  utmost  brevity  of  expression 
is  cultivated  in  correspondence  by  telegraph.    It  is  as  well 
known  that  that  mode  of  communication  is  chiefly  resorted 
to    in  matters  of    importance,  financially  and    socially, 
requiring  great  dispatch.       When  such  communications 
relate  to  sicknes  and  death  there   accompanies  them    a 
common  sense  suggestion  that  they  are  of  importance,  and 
that  the  persons  addressed  have  in  them  a  serious  interest. 
It  would  be  an  unreasonable  rule,  and  one  not  comporting 
with  the  uses  of  the  telegraph,  to  hold  that  the  dispatcher 
will  be  released  from  diligence  unless  the  relations  of  the 
parties  concerned,  as  well  as  the  nature  of  the  dispatch, 
are  disclosed.    When  the  general  nature  of  the  communica- 
tion is  plainly  disclosed  by  its  terms,  instead  of  requiring 
the  sender  to  communicate  to  the  unwilling  ears  of  the 
busy  operator  the  relationship  of  the  parties  concerned,  a 
more  reasonable  rule  will  be,  when  the  receiver  of  the  dis- 
patch desires  information  about  such  matters,  for  him  to 
obtain  it  from  the  sender,   and,  if  he  does  not  do  so,   to 
charge  his  principal  with  the  information  that  inquiries 
would  have  developed." 

And  in  Telegraph  Co.  v.  UdsaU,  74  Tex.  833,  where 
the  telegram  related  to  a  matter  of  business,  the  same  judge 
said:  ''When  notice  of  the  main  fact  was  given,  we  think 
the  defendant  was  chargeable  with  notice  of  every  inci- 
dental fact  that  would  attend  the  transaction  that  it  could 
then  have  ascertained  by  the  most  minute  inquiry.  Notice 
of  the  main  purpose  was  sufficient  to  put  it  upon  inquiry 
as  to  the  attendant  details,  and  it  is  chargeable  with  all  it 
could  have  learned  by  such  inquiries." 

In  the  case  at  bar,  appellant's  agents  in  charge  of  itB 
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office  in  Austin  knew  that  appellees  were  engaged  in  the 
business  of  buying  and  selling  lot  cotton  f.  o.  b.  at  various 
points  in  the  State,  with  headquarters  at  Austin.     Three 
times  per  day  appellant's  agents  delivered  to  appellees  the 
market  reports,  and  they  had  previously  been  told  that  it 
was  important  that  all  messages  from   and  to  appellees 
should  be  sent  and  delivered  with  dispatch;  and  when  the 
message  in  question  was  carried  to  the  office,  Winn,  the 
sender,  marked  it  "rush,"  and  told  Parker,  the  manager  of 
appellant's  Austin  office,  to  whom  he   delivered  it,   "to 
please  rush  it,  as  it  was  very  important,  and  to  get  an 
answer  by  wire  as  soon  as  possible. "    Parker,  testifying  as 
a  witness  for  appellant,  said  that  it  did  not  appear  by  the 
check    on  the  message  that  he    received  it    personally, 
although  he  may  have  done  so,  and  handed  it  to  the  receiv- 
ing clerk  for  his  check;  that  he  did  not  then  know  the 
meaning  of  the  message,  but  would  suppose  it  referred  to 
cotton  business.     He  also  stated  that  previous  to  November 
13,   1893,  appellees  had  sent  numerous  messages  to,  and 
received  numerous  messages  from,  Kammerer. 

These  facts,  in  connection  with  the  words  "Kam- 
merer renews  orders/'  in  the  beginning  of  the  mes- 
sage, take  this  case  out  of  the  general  rule  as  to 
cipher  telegrams,  and  bring  it  within  the  doctrine 
announced  in  the  Edsall  and  Adams  cases,  cited  and 
quoted  from  above.  In  support  of  the  latter  doctrine,  see 
Telegraph  Co.  v.  Sheffield,  71  Texas,  670;  Telegraph 
Go.  V.  Willi  ford,  2  Texas  Civ.  App.  574;  Telegraph  Co. 
V.  Bowen,  84  Texas,  478;  Mitchell  v.  Telegraph  Co.,  6 
Texas  Civ.  App.  527;  Telegraph  Co.  v.  Moore,  76  Texas, 
68;  Potts  V.  Telegraph  Co.,  82  Texas,  545;  Telegraph 
Co.T.  Blanchard^  68  Ga.  299;  Postal  Tel.  Cable  Co. 
T.  Lathr op,  131  111.  575;  Iladley  v.  W.  U.  Telegrajjh 
Co.,  115  Ind.  191;  Manville  v.  Telegraph  Co.,  37  Iowa, 
214. 

Appellant  transmitted  the  message  to  its  relay  office  in 
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OalvestODy  where  it  was  received  and  forwarded  by  one 
Phillips,  who  has  since  been  discharged  by  appellant  on 
account  of  drunkenness.  It  was  not  forwarded  to 
Henderson,  Texas,  but  was  sent  to  Sanderson,  Texas,  and 
consequently  was  never  delivered  to  the  addressee.  These 
facts  warrant  the  conclusion  that  appellant  was  guilty  of 
negligence  and,  therefore,  negligence  being  proved  against 
it,  it  is  not  protected  against  liability  by  the  stipulation 
requiring  messages  to  be  repeated.  It  could  not  contract 
so  as  to  relieve  itself  from  liability  for  damages  caused  by 
its  own  negligence.  Telegraph  Co.  v.  Linn,  87  Texas,  7. 
Under  the  facts  alleged  and  proved  by  appellees,  we  do  not 
think  the  damages  recovered  are  any  more  remote  and 
uncertain  than  those  allowed  in  Telegraph  Co.  v.  Sheffield, 
71  Texas,  570,  and  Telegraph  Co.  v.  Bowen,  84  Texas, 
477,  nor  than  are  frequently  recovered  for  mental 
anguish,  where  the  telegram  relates  to  sickness  or  death. 
No  reversible  error  has  been  pointed  out,  and  we  affirm 
the  judgment  of  the  County  Court.     Affirmed. 


Wkstsbn  Union  Telegraph  Company  v.    R.    Gossett 

Texas  Court  of  CwU  Appeals,  Dec.  11^  1896. 
Failxtbb  to  dklivkb  tkleoram— NoncB  op  importancs^Plbadino. 

A  telegram  in  the  words,  "  Come  at  onoe.  Bring  father  to  aeonre  my 
bond/'  was  delivered  to  a  telegraph  operator  for  transmission  bj  a 
person  known  to  be  a  guard  of  a  jail  at  the  place  where  the  message 
purported  to  have  been  written.  Hddy  that  the  company  had  sufBoient 
notice  of  the  importance  of  the  telegram  and  of  the  necessity  for  its 
prompt  transmission  to  warrant  a  verdict  in  favor  of  the  sender  award- 
ing damages  due  to  his  being  detained  in  a  loathsome  jail  several  days 
by  reason  of  the  non-delivery  of  the  message. 

FtM^ts  held  to  warrant  a  finding  of  negligence  of  the  company  in  failing  to 
deliver  the  message  on  the  pretext  that  the  addressee  lived  without  the 
free  delivery  limit. 

Pleading  held  sufficient  to  warrant  recovery. 
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Appbal  bj  defendant  from  judge 
Couk  county. 

Wilkint  &  Vinaon,  for  appellant 

Green  &  Gul^,  for  appellee. 

HuNTBB,  J. :  This  suit  was  brou 
the  appellant  for  damages  for  : 
following  meaaage: 

To  Dora  Ooesett.  Oalnesrille: 
Come  »t  once.    Bring  fathet  to  eectin  1117 
[Binned], 

It  was  delivered  to  appellant's 
Ardmore,  Indian  Territory,  by  Fi 
time  a  guard  of  the  United  States 
was  known  to  defendant's  agents  a 
Frasier  wrote  and  delivered  the  m 
agent  of  appellee,  and  paid  the  prici 
appellee's  money.  He  was  in  oh 
appellee,  at  the  time  it  was  sent.  ' 
rate  message,  and  was  transmitted  c 
ville  at  7.02  P.  M.  of  that  day, 
appellant's  operator  at  Gainesvill 
immediately  handed  to  one  of  its  ; 
delivered  to  Dora  Goasett.  The  b 
the  appellant's  office,  and  reported! 
1^  miles  distant,  in  the  country,  w 
was  sent  to  Ardmore  at  7.52,  notify 
that  the  message  had  been  receive 
that  Dora  Gossett  lived  a  mile  and 
This  service  message  was  receivec 
P.  M.  of  the  9th,  aud  the  agent  told 
o'clock  next  morning.  The  Gain« 
being  infcH-med  by  the  messenger  I 
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lived  in  the  country,  at  once  prepared  a  notice  addressed 
to  her,  and  enveloped  and  stamped  it,  and  delivered  it  to 
the  messenger  boy  to  place  in  the  post-office,  but  Dora 
Qossett  never  received  the  notice.  It  is  doubtful  if  the  boy 
ever  mailed  it.  Dora  Gossett  was  the  wife  of  B.  Gossett, 
and  resided  at  the  date  of  the  message  within  the  corporate 
limits  of  Gainesville,  and  within  less  than  a  half  mile  of 
appellant's  office,  within  the  free  delivery  limits;  and,  by 
proper  inquiry,  she  could  have  been  found,  and  the  mes- 
sage delivered  to  her  that  night.  R.  Gossett  was  confined 
in  the  United  States  jail  at  Ardmore,  a  loathsome,  filthy 
prison,  the  commissioner  having  fixed  his  bail  at  $300.  If 
the  message  had  been  delivered  on  the  evening  of  the  9th, 
his  wife  and  father  could  and  would  have  taken  a  train  at 
Gainesville  [at  10.30  P.  M.,  and  arrived  at  Ardmore  at  12 
o'clock  midnight,  both  towns  being  on  the  Gulf,  Colorado 
&  Santa  Fe  Railway,  and  only  about  40  miles  apart.  If 
it  had  been  delivered  next  morning,  they  could  and  would 
have  taken  a  train  at  10.30  A.  M.,  and  would  have  arrived 
at  Ardmore  at  noon  on  the  10th  of  September.  The  mes- 
sage was  not  delivered  to  Dora  Gossett  until  the  14th  of 
September,  and  then  only  when  Dora  Gossett  asked  at 
appellant's  office  whether  there  was  any  message  for  her. 
Prior  to  the  9th  of  September,  Dora  Gossett  had  visited 
her  husband  in  the  jail;  and  it  was  arranged  that,  when 
he  could  find  any  one  to  sign  his  bail  bond,  he  would  tele- 
graph her,  and  she  was  to  bring  his  father  to  Ardmore  to 
indemnify  such  sureties.  Of  this  arrangement  the  father 
had  been  notified,  and  he  had  agreed  to  it,  and  was  ready, 
able  and  willing  to  indemnify  any  sureties  who  would  sign 
his  son's  bail  bond,  the  law  requiring  that  such  sureties 
should  reside  in  the  Indian  Territory.  Appellee,  receiv- 
ing no  answer  to  the  message  sent  his  wife,  on  the  11th 
of  September  procured  J.  C.  Davenport,  a  merchant  of 
Ardmore,  who  had  lived  at  Gainesville,  and  knew  appellee 
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and  his  father,  to  write  his  fathe 
letter  waa  received  by  the  father  oi 
and  on  the  Bame  day  he  went  to  t 
and  gave  a  mortgage  on  real  estate 
port  to  secure  him  against  loss  aa 
Davenport  received  tliis  mortgage 
15tb  of  September  signed  the  bail 
released  from  jail.  If  the  father 
the  9th  or  lOtb,  and  offered  the  a 
indemnity  which  he  gave  later, 
made  appellee's  bail  bond  at  that  i 
have  been  released.  The  father  ol 
Cook  coutity  for  42  yeara,  and  in 
the  principal  streets  of  the  city,  fi 
four  blocks  of  appellant's  office, 
the  city,  as  was  also  hia  place  of 
on  the  9th  of  September  where  ] 
inquiry  of  him  would  have,  doi 
delivery  of  ihe  message  to  her  on  i 
effort  made  to  deliver  the  messag 
7.52  o'clock  P.  M.  of  September 
Gainesville  testified  that  when  thi 
to  her,  at  7.52,  by  the  mesengar 
book,  where  it  remained  until  it 
Gossett.  The  messenger  boy's  evi 
be  mad©  inquiry  of  one  Mrs.  Gosi 
Dora  lived  at  Mncafees,  1^  miles 
tradicted  by  Guy  Gossett,  her  sor 
messenger  came  to  his  father's  hoi 
not  bis  mother,  where  Dora  Gosse 
him  she  lived  in  the  south  part  of 
in  the  direction  of  her  residence; 
mother  told  him  ahe  lived  in  the  ( 
deliver  the  message  to  Dora  ' 
September  was  the  result  of  culp 
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part  of    appellant's    agents  at    Gainesville.      The    $500 
damages  awarded  by  the  jury  are  not  excessive. 

It  is  urged  by  appellant  that  neither  the  petition  nor 
the  evidence  shows,  at  the  time  the  message  was  sent, 
that  appellee  had  any  agreement  with  Davenport  and 
Hyden,  the  sureties  on  the  bail  bond,  that  they  would  sign 
the  bond,  and  secure  his  release;  and  that,  therefore,  the 
object  to  be  accomplished  by  the  message  was  entirely 
problematical,  speculative  and  uncertain,  and  too  remote 
and  uncertain  to  sustain  an  action  for  damages  for  negli* 
gent  delay  in  delivering  it.  The  petition  alleges  that 
appellee  had,  prior  to  the  sending  of  the  message,  arranged 
with  his  wife,  Dora,  upon  her  receiving  a  message  from 
him,  to  have  his  father,  T.  R.  Gossett,  come  to  Ardmore, 
and  indemnify  sureties  who  might  sign  his  bond  upon 
receiving  such  indemnity;  that  his  wife  was  ready,  willing 
and  anxious  to  aid  him  in  obtaining  the  bond,  and  his 
father  was  then  and  there  ready,  willing  and  able  to 
indemnify  whoever  might  sign  his  bond  as  sureties,  when- 
ever notified  that  his  services  were  so  needed;  that  James 
Davenport  and  Whit  Hyden,  two  resident  citizens  of 
Ardmore,  were  then  and  there  able,  ready,  competent  and 
willing  to  sign  his  bail  bond,  upon  being  indemnified  by 
his  father,  T.  R.  Gossett,  against  any  loss  which  they  might 
sustain  by  reason  thereof;  and  that  they  could  and  would 
bave  done  so  upon  being  so  indemnified,  and  his  release 
from  prison  would  have  been  thereby  secured  on  the  9th 
3r  10th  of  September.  We  think  these  allegations  are 
lufficient  to  sustain  the  action,  and  the  general  and  special 
exceptions  were,  therefore,  properly  overruled. 

Allegations  of  the  petition  were  excepted  to  specially, 
>ecause  in  one  iqstance  the  telegram  copied  in  the  petition 
failed  to  show  on  its  face  that  plaintiff  was  in  jail,  and  it 
f^as  not  averred  that  notice  was  given  the  agent  at  Ardmore 
;hat  the  sender  was  in  jail;  and  in  the  other  instance  an 
illegation    was    excepted    to,    as    being    irrelevant  and 


immaterial,  which  averred  that,  pr 
the  mes8ag«  in  question  with  appelli 
ita  agents  there  had  delivered  mesa 
and,  therefore,  knew  of  hia  confi 
exception  was  reserved  to  the  com 
evidence  to  prove  the  latter  allegati 
tion  asserted  under  these  aaaign 
"Appellant  could  only  be  bound  bj 
to  or  acquired  by  its  agents  while 
ant  the  particular  business  of  recoi 
delivering  the  message  in  question 
the  opinion  that  this  proposition 
{W.  U.  Tel.  Go.  V.  Moore,  76  To. 
T.  Kifkpatrick,  76  Tex.  217;  Taylo 
29  S.  W.  Rep.  1057);  but  we  d 
decide  it,  as  we  hold  that  the  mess 
in  the  petition,  showed  bjits  termi 
aeoessity  For  prompt  delivery;  am 
terms  th:it  the  t*endor  was  then  coi 
enough  in  that  direction  to  make  i] 
agents  to  inquire  whether  such 
regarded  it  important  to  know,  as  : 
the  company's  liability  for  negligei 
The  other  assignments  of  erro 
aearly  all  of  them  are  predicated 
measage,  by  ita  terms,  did  not  give 
agents  of  the  conditions  under  wt 
the  importance  of  prompt  delivery, 
the  court's  charge,  and  of  his  acti 
are  not  well  taken.  The  evidenci 
sustain  the  verdict,  and  we  have 
was  not  excessive ;  and  we,  there 
judgment  ought  in  all  things  to  1 
accordingly. 
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Western  Union  Telegraph  Company  v.  J.  M.  Powell. 

\  Virginia  Stipreme  Court  of  Appeals,  Feb.  4, 1897. 

VmOINIA  TELEQRAPH  STATUTE— CrONBTITUTIONAL  LAW— PLEADmOi 

Virginia  Code,  §§  1291  and  1292/imposing  penalties  on  telegraph  oompanies, 
the  one  for  failure  to  transmit  correctly  and  the  other  for  failure  to 
promptly  deliver,  7hM,  not  in  violation  of  the  interstate  oonmierce  pro- 
visions of  the  Federal  Constitution. 

A  declaration  under  the  latter  section  which  omits  to  allege  that  the  mes- 
sage ever  reached  the  terminal  office  is  fatally  defective. 

A  teleg^ph  company  cannot  defend  by  reason  of  stipulations  in  its 
printed  blank  without  proving  that  the  sender  signed  the  blank  or 
authorized  its  signature. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  W.  U, 
Td.  Co.  V.  Tyler,  vol.  4,  p.  816;  W,  U.  Tel  Co.  v.  Bright,  voL  6,  p.  797; 
W.  U.  Tel.  Co.  V.  James,  vol.  6,  p.  858. 

Appeal  by  defendant  from  judgment  of  Richmond 
Law  and  Equity  Court.     Facts  stated  in  opinion. 

Stiles  &  Holladay,  for  plaintiff  in  error. 

PoUard  &  Sands,  for  defendant  in  error. 

Buchanan,  J.:  Section  1291  of  the  Code  provides, 
among  other  things,  that  any  telegraph  company  doing 
business  in  this  State  which  fails  to  transmit  a  dispatch  as 
provided  in  that  section  shall  forfeit  $100  to  the  person 
sending  or  wishing  to  send  such  dispatch. 

Section  1292  provides  for  a  like  forfeiture  where,  after 
the  arrival  of  the  dispatch  at  the  point  to  which  it  was  to 
be  transmitted,  the  company  fails  to  deliver  it  promptly  to 
the  person  to  whom  it  is  addressed,  where  the  regulations 
of  the  company  require  such  delivery. 

For  an  alleged  violation  of  these  provisions  of  the  Code, 
this  action  was  instituted. 


J     ■   " 


« 
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There  are  two  counts  in  the  declaration.  The  first  i 
based  on  section  1291,  and  the  second  on  section  129S 
The  defendant  company  demurred  to  the  declaration,  aD 
to  each  count  thereof.  The  demurrer  was  overruled.  Th: 
action  of  the  court  is  assigned  as  error. 

The  demurrer  to  the  declaration  put  in  issue  the  const 
tutionality  of  the  statutes  upon  which  the  action  wi 
based.  The  ground  upon  which  it  is  claimed  that  thee 
sections  were  invalid  is  that  they  are  regulations  of  inte: 
state  commerce  in  so  far  as  their  provisions  apply  to  inte: 
state  messages,  and  that,  although  the  message  in  th 
case  was  a  domestic  message^a  subject  over  which  tl 
State  Legislature  clearly  had  jurisdiction^yet  inasmuc 
as  these  sections  are  general,  applying  alike  to  bol 
classes  of  messages,  and  their  provisions  being  so  connectc 
together  that  what  is  valid  cannot  be  separated  from  whi 
is  invalid,  they  must  be  held  to  be  wholly  void.  Trad 
Mark  cases,  100  U.  S.  82.  Whether  the  provisions  < 
these  sections  are  so  connected  together  that  one  cannc 
be  separated  from  the  other  is  immaterial,  as,  in  oi: 
opinion,  the  whole  of  both  sections  is  constitutional. 

It  was  held  by  this  court  in  W.  U.  Tel.  Co.  v.  Tyler,  9 
Va.  297,  and  W.  U.  Tel.  Co.  v.  Bright,  90  Va.  778,  tht 
section  1292  was  not  repugnant  to  the  commerce  claus 
of  the  Federal  Constitution,  and,  for  like  reasons  an 
upon  the  same  grounds,  which  need  not  be  again  state 
. .'    :  here,  we  are  of  opinion  that  section  1291  is  not  in  confiic 

'  *  with  that  Constitution. 

\  .•    '  Since  this  writ  of  error  was  awarded,  the  Supreme  Coui 

;.  *-  of  the   United  States,  in  the  case  of  W.    U.   Tel.   Co.  y 

j   ■  James,    reported    in  162  U.    S.  650  (a  case  arising  o 

.•  similar  provisions  in  the  statutes  of  the  State  of  Georgia] 

held    such  provisions  as  to   interstate    messages   to  be 
reasonable  exercise  of  the  police  power  of  the  State,  an< 
not  in  conflict  with  the  commerce  clause  of  the  Federa 


f ' 
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Constitution,   in  the   absence  of  congressional  legislation 
upon  the  subject. 

It  Is  claimed  by  the  defendant  in  error  that  the 
decisions  of  this  court  upon  section  1292,  and  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  James 
case,  referred  to  above,  upon  a  statute  containing  pro- 
visions similar  to  sections  1291  and  1292,  have  settled  the 
validity  of  these  sections,  and  that  this  case  no  longer 
involves  a  constitutional  question,  and  for  that  reason  this 
writ  of  error  ought  to  be  dismissed  as  improvidently 
awarded,  without  considering  the  other  errors  assigned  in 
the  case,  because  the  amount  involved  in  the  case  is  less 
than  $500.  This  contention  cannot  be  sustained.  When 
this  writ  of  error  was  awarded,  section  1291  had  not  been 
held  by  this  court  to  be  constitutional,  nor  had  the  decision 
in  the  James  case  been  made  by  the  Supreme  Court  of  the 
United  States,  holding  such  legislation  by  the  State  to  be 
a  valid  exercise  of  their  police  power.  Under  the  circum- 
stances surrounding  this  case,  we  cannot  say  that  the 
jurisdiction  of  this  court  was  not  invoked  in  good  faith  to 
determine  the  constitutionality  of  the  statutes  in  question. 

Its  jurisdiction  having  been  properly  invoked  upon  one 
of  the  ground  provided  in  the  Constitution  and  laws,  it 
has  jurisdiction  of  the  case  for  all  purposes,  although  the 
amount  involved  is  less  than  $500.  W.  U.  Tel.  Co.  v. 
Bright,  90  Va.  778,  779. 

The  next  assignment  of  error  is  that  the  declaration, 
even  if  sections  1291  and  1292  of  the  Code  be  held  valid, 
does  not  state  a  good  cause  of  action,  and  that  the 
demurrer  to  each  count  thereof  should  have  been 
sustained. 

It  is  material  in  an  action  upon  a  penal  statute,  where 
the  statute  does  not  authorize  the  plaintiff  to  declare 
generally,  that  the  offense  or  act  charged  to  have  been 
committed  or  omitted  by  the  defendant  should  appear  to 
have  been  within  the  provisions  of  the  statute,  and  that  all 
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tb*  oiraum  stances  necessary  to  a 
be  stated  in  the  declarattOD.  1  ( 
356,  357);  4  MIdof,  lost.  (3rd 
(newl  612,  etc. 

The  first  count  of  the  declarati< 
good  cause  of  actioo.  As  to  it  th 
overruled. 

The  second  count,  however,  ia 
demurrer  to  it  should  have  been  i 

The  language  of  the  statute  (i 
on  which  that  count  is  based  pro 

It  ihall  be  the  dutjr  of  erery  telegraph  oi 
krrivkl  of  a  dispatch  at  the  point  to  whic 
•ompanf,  to  delirer  it  promptly  to  the  ] 
when  the  regulations  »t  the  oompanj  req 
it  promptly  u  direct«d,  when  the  ume  i 
failure  to  delirer  or  forward  a  dispatch  I 
•ompany  shall  forfeit  one  hundred  dollars 
patoh  or  to  the  person  to  whom  it  was  adi 

There  ia  no  averment  that  the 
arrived  in  Richmond,  the  poini 
transmitted.  Without  the  avei 
fact,  there  could  be  no  recovery  1 
count.  Neither  was  there  any  e: 
regulations  of  the  company  requ: 
message  at  the  number  and  stre 
as  is  contended  by  the  counsel  < 
ment  that  it  was  the  duty  of  th 
message  at  1107  Taylor  street, 
considered  as  substantially  averri 
the  company  required  such  del 
means  clear  in  an  action  on  a  pe 
may,  the  second  count  is  cleai 
named  defect.  For  this  error  I 
court  will  have  to   be  reversed,  u 
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record  that  no  injury  could  or  did  result  to  the  defendant 
therefrom. 

•         •  ••••••• 

The  record  does  not  show  that  the  defendant  in  any  way 
restricted  its  general  liability  for  the  service  which  it 
undertook  to  render,  and,  in  the  absence  of  such  a  con- 
tract, it  cannot  rely  upon  the  conditions  of  the  message 
blank  upon  which  were  written  the  message  delivered  to 
the  telegraph  company  for  transmission.  The  plaintiff 
did  not  sign  that  blank,  nor  did  he  authorize  any  one  else 
to  do  so  for  him. 

The  facts  certified  show  that  the  message  sent  from 
Matthews  Court  House  to  Richmond,  Va.,  was  transmitted 
over  the  line  of  the  Tidewater  Telephone  Company,  as  well 
as  over  the  line  'of  the  defendant  company,  and  that  the 
mistake  in  the  address  which  was  made  in  its  transmission 
occurred  before  it  was  delivered  for  transmission  to  the 
defendant  company.  There  is  nothing  in  the  record  to 
show  that  the  defendant  company  did  not  transmit  the 
message  as  received  by  it  faithfully  and  impartially,  and 
as  promptly  as  practicable,  to  Richmond,  the  point  to 
which  it  was  to  be  transmitted.  The  plaintiff  having  failed 
to  prove  the  case  made  in  the  first  count  in  the  declara- 
tion, and  the  second  count  not  being  sufficient,  as  we  have 
seen,  to  sustain  a  recovery,  the  judgment  of  the  lower 
court  must  be  reversed,  the  demurrer  to  the  second  count 
of  the  declaration  sustained,  and  the  cause  remanded  to 
the  lower  court,  with  leave  to  the  plaintiff  to  amend  his 
declaration  if  he  be  so  advised. 


I 
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the  circumstances  necessary  to  support  the  action  should 
be  stated  in  the  declaration.  1  Chit.  PI.  386  (side  pages 
356,  357);  4  Minor,  Inst.  (3rd  ed.)  705;  3  Rob.  Prac. 
(new)  612,  etc. 

The  first  count  of  the  declaration  does,  we  think,  state  a 
good  cause  of  action.  As  to  it  the  demurrer  was  properly 
overruled. 

The  second  count,  however,  is  fatally  defective,  and  the 
demurrer  to  it  should  have  been  sustained. 

The  language  of  the  statute  (section  1292  of  the  Code) 
on  which  that  count  is  based  provides  that: 

It  shall  be  the  duty  of  every  telefipraph  or  telephone  companj  upon  the 
arrival  of  a  dispatch  at  the  point  to  which  it  is  to  be  transmitted  bj  aaid 
,,.^  •ompanj,  to  deliver  it  promptly  to  the  person  to  whom  it  is  addreaed« 

I  ^  whera  the  regulations  of  the  company  require  such  delivery,  or  to  forwaiA. 

^;  it  promptly  as  directed,  when  the  same  is  to  be  forwarded.     For  ever^ 

v.^  failure  to  deliver  or  forward  a  dispatch  as  promptly  as  practicable,^''' 

}  I  oompany  shall  forfeit  one  hundred  dollars  to  the  person  sending  the 

I':  patch  or  to  the  person  to  whom  it  was  addressed. 


There  is  no  averment  that  the  dispatch  in  question  ev 
arrived  in  Richmond,   the  point  to  which  it  was  to 
transmitted.      Without   the  averment  and  proof  of  th 
fact,  there  could  be  no  recovery  by  the  plaintifiF  upon  th. 
count.     Neither  was  there  any  express  averment  that 
regulations  of  the  company  required  the  delivery  of  s 
message  at  the  number  and  street  designated.     Perha.  '— 
as  is  contended   by  the  counsel  of  the  plaintiff,  the  a 
ment  that  it  was  the  duty  of  the  company  to  deliver 
message  at  1107  Taylor  street,   Richmond,  Va.,   ma 
considered  as  substantially  averring  that  the  regulatio 
the  company  required  such   delivery,    but  this  is  b 
means  clear  in  an  action  on  a  penal  statute.     Be  that 
may,   the  second  count  is  clearly  suflScient  for  the 
named  defect.     For  this  error  the  judgment  of  the 
court  will  have  to  be  reversed,  unless  it  appears  fror 
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record  that  no  injury  could  or  did  result  to  the  defendant 
therefrom. 


The  record  does  not  show  that  the  defendant  in  any  way 
restricted  its  general  liability  for  the  service  which  it 
undertook  to  render,  and,  in  the  absence  of  such  a  con- 
tracty  it  cannot  rely  upon  the  conditions  of  the  message 
blank  upon  which  were  written  the  message  delivered  to 
the  telegraph  company  for  transmission.  The  plaintiff 
did  not  sign  that  blank,  nor  did  he  authorize  any  one  else 
to  do  so  for  him. 

The  facts  certified  show  that  the  message  sent  from 
Matthews  Court  House  to  Richmond,  Va.,  was  transmitted 
over  the  line  of  the  Tidewater  Telephone  Company,  as  well 
aa  over  the  line  'of  the  defendant  company,  and  that  the 
mistake  in  the  address  which  was  made  in  its  transmission 
occurred  before  it  was  delivered  for  transmission  to  the 
defendant  company.  There  is  nothing  in  the  record  to 
show  that  the  defendant  company  did  not  transmit  the 
message  as  received  by  it  faithfully  and  impartially,  and 
as  promptly  as  practicable,  to  Richmond,  the  point  to 
which  it  was  to  be  transmitted.  The  plaintiff  having  failed 
to  prove  the  case  made  in  the  first  count  in  the  declara- 
tion, and  the  second  count  not  being  sufficient,  as  we  have 
seen,  to  sustain  a  recovery,  the  judgment  of  the  lower 
court  must  be  reversed,  the  demurrer  to  the  second  count 
of  the  declaration  sustained,  and  the  cause  remanded  to 
the  lower  court,  with  leave  to  the  plaintiff  to  amend  his 
declaration  if  he  be  so  advised. 


(m  u.  8.  eso.) 

OlOBaU  TXEXQRAPH  8TA.TDTM— GOK 

The  stetot«  of  tiia  Btata  of  Georgia,  lmpo«ii) 
oompaniM  for  faQore  to  traiumit  and  deUv 
ality,  good  faith  and  due  diligence,  on  pa] 
was  wiUiln  the  polios  power  of  the  State  t 
Mges  fron  points  onteide  to  points  with 
infringe  the  interstate  oommeroe  provislona 

Oues  of  this  serieB  cited  in  opinion,  appearing 
ocfa  3U.  Cto.  T.  W.  U.  TA.  Co.,  toL  I,  p.  81 
p.  87S;  W.  U.  3W.  Co.  t.  AndMon,  toL  S, 
ZW.  Co.,  Tol.  6,  p.  SW. 

Faota  Stated  in  opinion. 

John  F.  Dillon  (with  whom  we 
and  Ruth  Taggart  on  tho  brief),  fo: 

Ko  appearance  for  defendant  in 

Mr.  Justice  Pbcehau  delivered 
court:  ThiH  action  was  brought  by  t 
against  the  telegraph  company  to  re 
penalty  which  the  plaintiff  below  all 
by  reaion  of  the  failure  of  the  compa 
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An  act  to  prescribe  the  duty  of  electric  telegraph  companies  as  to  receiy* 
ing  and  transmitting  dispatches,  to  prescribe  penalties  for  Tiolations 
thereof,  and  for  other  purposes. 

Sec.  1.  Be  it  enacted  bj  the  general  assembly  of  the  State  of  G^rgia, 
and  it  is  hereby  enacted  by  authority  of  the  same,  that  from  and  after 
the  passage  of  this  act,  every  electric  te1«^<n^nh  nompany  with  a  line  of 
wires  wholly  or  partly  in  this  State,  and  engaged  in  telegraphing  for  the 
public,  shall,  during  the  usual  office  hour^,  reoeive  dispatches,  whether 
from  other  telegraphic  lines  or  from  individuals;  and,  on  payment  of  the 
usual  charges  according  to  the  regulations  of  such  company,  shall  trans- 
mit and  deliver  the  same  with  impartiality  and  good  faith,  and  with  due 
diligence,  under  penalty  of  one  hundred  dollars,  which  penalty  may  b% 
recovered  by  suit  in  a  justice  or  other  court  having  jurisdiction  thereof, 
by  either  the  sender  of  the  dispatch,  or  to  the  person  to  whom  sent  or 
directed,  whichever  may  first  sue:  Provided,  that  nothing  herein  shall  b% 
construed  as  impairing  or  in  any  way  modifying  the  right  of  any  person 
to  recover  damages  for  any  such  breach  of  contract  or  duty  by  any  tele- 
graph company,  and  said  penalty  and  said  damages  may,  if  the  party  so 
elect,  be  recovered  in  the  same  suit. 

Sec.  3.  Be  it  further  enacted,  that  such  companies  shall  deliver  all  dis* 
patches  to  the  persons  to  whom  the  same  are  addressed  or  to  their  agents, 
on  payment  of  any  charges  due  for  the  same.  Provided,  such  persons  or 
agents  reside  within  one  mile  of  the  telegraphic  station  or  within  the  city 
or  town  in  which  such  station  is. 

Sec.  8.  Be  it  further  enacted,  that  in  all  cases  the  liability  of  said  com* 
panies  for  messages  in  cipher,  in  whole  or  in  part,  shall  be  the  same  tm 
though  the  same  were  not  in  cipher. 

Sec.  4.  Be  it  further  enacted,  that  all  laws  or  parts  of  laws  in  confliot 
with  this  act  be  and  the  same  are  hereby  repealed. 

The  plaintifif  recovered  in  the  trial  court  the  satutory 
penalty  of  $100,  sued  for,  and  also  the  sum  of  $242.60 
damages,  for  the  non-delivery  of  the  telegram  in  question, 
and  upon  appeal  to  the  Supreme  Court  of  Georgia  that 
court  reversed  the  judgment  as  far  as  it  was  based  upon 
the  actual  damages  claimed,  but  affirmed  it  for  the  penalty 
of  $100  provided  for  by  the  statute  above  quoted.  Under 
the  direction  of  the  Supreme  Court  the  plaintiff  remitted 
the  claim  for  damages,  and  accordingly  the  judgment  for 
the  penalty  and  for  costs  was  affirmed,  and  for  thai  judg- 
ment the  company  prosecuted  a  writ  of  error  to  this  court. 

The  defendant  by  its  answer  denied  that  it  had  been 
guilty  of  any  violation  of  the  statute  in  question,  and 
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among  other  defences  it  set  up  by  i 
plaintiff  ought  not  to  recover  the 
sued  for  because  the  message  in  q 
message  and  part  of  interstate  co] 
the  court  in  its  charge  to  the  jur 
that  if  the  defendant  telegraph 
tranamit  to  this  place  a  message 
at  the  other  end  of  the  line,  and  di 
sage  to  James  -within  a  reasonab 
wa8  received,  the  plaintiff  is  en 
failure  to  deliver  |100  as  a  penalt 
law."  The  court  also  charged  a! 
that  if  70U  find  that  the  message 
a  rsasooable  time  under  the  atten< 
verdict  should  be  for  the  plaintiff 
which  included  the  claim  for  tbi 
damages. 

The  following  facts  are  stated  : 
The  plaintiff,  who  waa  a  cotto: 
Georgia,  on  the  4th  day  of  Nove 
sage  from  his  residence  to  Tullis 
same  business  in  Eufaula,  in 
offering  to  sell  certain  cotton  on  i 
sage,  and  asked  to  have  an  aasn 
Co-  received  the  message  on  that 
message  in  reply,  accepting  the  0: 
certain  conditions.  This  message 
lata  in  the  evening  of  November 
notil  the  morning  of  November  £ 
tbai  the  delivery  waa  not  made  wi 
TBsult  of  the  delay  in  the  deliver 
he  stated,  the  loss  of  the  sale  of  tl 
maationed  in  the  message.  He, 
action  to  recover  both  the  penalty 
which  he  alleged  he  had  suata 
failure  on  the  part  of  the  compan 
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with  due  diligence.  By  the  decision  of  the  Supreme 
Court  the  claim  for  damages  was  not  sustained,  and  the 
judgment  given  was  solely  for  the  penalty. 

The  only  question,  therefore,  before  this  court  is  whether 
the  statute  of  the  State  of  Georgia,  providing  for  the 
recovery  of  such  penalty  is  a  valid  exercise  of  the  power  of 
the  State  in  relation  to  messages  by  telegraph  from  points 
outside  and  directed  to  some  point  within  the  State  of 
Georgia. 

The  plaintiff  in  error  insists  that  the  act  in  question  is  a 
violation  of  that  portion  of  section  8  of  article  1  of  the 
Federal  Constitution,  which  empowers  Congress  *'to 
regulate  commerce  with  foreign  nations  and  among  the 
several  States  and  with  the  Indian  tribes. '^  The  validity 
of  the  statute  is  based  upon  the  general  power  of  the  State 
to  enact  such  laws  in  relation  to  persons  and  property 
within  its  borders  as  may  promote  the  public  health  and 
public  morals  and  the  general  prosperity  and  safety  of  its 
inhabitants.  This  power  is  somewhat  generally  described 
as  the  police  power  of  the  State,  a  detailed  definition  of 
which  has  been  said  to  be  difficult,  if  not  impossible,  to 
give«  However  extensive  the  power  may  be,  it  cannot 
encroach  upon  the  powers  of  the  Federal  government  in 
regard  to  rights  granted  or  secured  by  the  Federal  Con- 
stitution. New  Orleans  Oaa  Co.  v.  Louisiana  LigM  Co.^ 
115  U.  S.  650,  661;  Walling  v.  Michigan,  116  U.  8. 
446,  460;  Gulf,  Colorado  &  Sante  Fe  Railway  v.  Hefley, 
153  U.  S.  98.  It  has  been  settled  by  the  adjudications  of 
this  court  that  telegraph  lines,  when  extending  through 
di^erent  States,  are  instruments  of  commerce  which  are 
protected  by  the  above  clause  in  the  Federal  Constitution, 
and  that  the  messages  passing  over  such  lines  from  one 
State  to  another  constitute  a  portion  of  commerce  itself. 
JPensacola  Telegraph  Co,  v.  Western  Union  Tei^ 
graph  Co.,  96  U.  S.  1 ;  Telegraph  Co.  v.  Texas,  105  U. 
S.  460;  Western  Union  Telegraph  Co.  ▼•  JP&ndleionf 


01  teiegrapn  compaDies.  rnac  le^ 
part  of  tht)  United  States  Revised 
6269,  botti  iaclusive.  The  aectioi 
however,  touch  the  subject  matter  i 
sages  as  provided  for  in  the  State  e 
In  (he  section  of  the  Revised  Statut 
to  be  given  to  the  messages  of  oEBce 
relation  to  their  official  busiaess  ar 
OP  in  any  manner  opposed  to  the  pi 
act,  Dor  are  they  upon  the  same  su 
ing  of  the  rule  which  permits  Sta 
iustances  only  until  Congress  shall 
The  compaoj  now  contends  that  i 
in  this  court,  some  of  which  are  abo 
of  the  act  of  Congress  just  mentioi 
the  commerce  clause  of  the  Federa 
protected  from  any  State  legislatic 
the  act  in  question.  It  is  urged  thi 
statute  of  Congress  expressly  prov 
failure  to  deliver  telegraphic  messag 
due  diligence,  yet,  still  the  very 
such  legislation  is  equivalent  to  a  d 
that  no  penalty  should  he  affixed, 

dhnnlrl  ha  \att,  fran  tn  miTviia    ita    Km 
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diction,  was  equivalent  to  a  declaration  that  in  those 
respects  commerce  should  be  free  and  unregulated  by  any 
statutory  enactment.  Welton  y.  Missouri,  91  U.  S.  276, 
282;  Hall  v.  De  Cuir,  95  U.  S.  485,  490.  The  matters 
upon  which  the  silence  of  Congress  is  equivalent  to 
affirmative  legislation  are  national  in  their  character,  and 
such  as  to  fairly  require  uniformity  of  regulation  upon 
the  subject  matter  involved  affecting  all  the  States  alike, 
MohiU  County  v.  Kimball,  102  U.  8.  691. 
I  In  Covington,  &c.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  209,  Mr.  Justice  Brown,  in  delivering  the  opinion  of 
the  court,  said:  ''The  adjudications  of  this  court  with 
respect  to  the  power  of  the  State  over  the  general  subject 
of  commerce  are  divisible  into  three  classes:  First,  those 
in  which  the  power  of  the  State  is  exclusive;  second,  those 
in  which  the  State  may  act  in  the  absence  of  legislation  by 
Congress;  third,  those  in  which  the  action  of  Congress  is 
exclusive  and  the  State  cannot  interfere  at  all."  On  page 
211  of  the  report  are  cited  many  cases  as  coming 
within  the  second  class,  among  which  are  laws  for  the 
regulation  of  pilots;  for  quarantine  and  inspection;  for 
policing  harbors;  improving  navigable  channels;  regu- 
lating wharves,  piers  and  docks;  constructing  dams  and 
bridges  across  navigable  waters  of  a  State;  and  also  laws 
for  the  establishment  of  ferries.  In  relation  to  the  power 
of  Congress  to  regulate  commerce  in  cases  of  the  second 
class,  it  is  said  that  it  is  not  its  mere  existence  but  its 
exercise  by  Congress  which  may  be  incompatible  with  the 
exercise  of  the  same  power  by  States,  and  that  the  States 
may  legislate  in  the  absence  of  congressional  regulations. 
Sturges  v.  Crowninshield,  4  Wheat.  122,  193.  When  the 
subjects  in  regard  to  which  the  laws  are  enacted,  instead 
of  being  of  a  local  nature  affecting  interstate  commerce  but 
incidentally,  are  national  in  their  character,  tlren  the  non* 
action  of  Congress  indicates  its  will  that  such  commerce 
shall  be  free  and  untrammeled.    It  has  been  held  that  it  is 
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of  telegraph  companiea.     That   i 
part  of  the  United  States  BeTise< . 
6269,  both  incluaive.      The  sectitr 
however,  touch  the  subject  matter 
sages  a9  provided  for  in  the  State  s 
in  the  section  of  the  Revised  Statute: 
to  be  given  to  the  messages  of  oflicers 
relation  to  their  official  business  are  u. 
or  in  any  manner  opposed  to  the  proviti 
act,  Dor  are  they  upon  the  same  subject, 
ing  of  the  rule  which  permits  State  le^ 
instances  only  until  Congress  shall  have  . 
The  company  now  contends  that  under  i 
in  this  court,  some  of  which  are  above  citei 
of  the  act  of  Congress  just  mentioned,  it  i 
the  commerce  clause  of  the  Federal  Conati 
protected  from  any  State  legislation  of  tb' 
the  act  in  question.     It  is  urged  that  althoa 
statute  of  Congress  expressly  providing  a 
failure  to  deliver  telegraphic  messages  impar 
due  diligence,  yet,   still  the  very  faot  of 
such  legislation  is  equivalent  to  a  declaratio 
that  no  penalty  should  be  affixed,   and  thai 
should  be  left  free  to  pursue  its  business  ui 
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not  eTery  enactment  which  ma;^  incidentally  affc 
commerce  and  the  persons  engaged  in  it  that  necessari 
constitutes  a  regulation  of  commerce  within  the  meaning 
the  Constitution.  Sherlock  v.  Ailing,  93  U.  S.  99;  5t 
Tax  on  Bailway  QroM  Reeeipta,  16  Wall.  284;  Mol 
Cmmhf  T.  KiTtiball,  102  U.  S.  691;  Smith  v.  Alaban 
124  IT.  S.  465.  A  State  statute  was  held  valid  in  tl 
last  cited  case  which  provided  for  an  examination 
engineers  of  locomotives  by  a  State  board  of  examinei 
and  it  was  applied  to  an  engineer  engaged  in  running 
locomotive  on  one  continuous  trip  from  Mobile  ia  Alabai 
to  Corinth  in  MisslBslppi.  It  was  held  to  be  a  valid  pol 
regulation. 

Legislation  which  is  a  mere  aid  to  commerce  may 
enacted  by  a  State,  although  at  the  same  time  it  m 
incidentally  affect  commerce  itself.  Mobile  County 
Kimball,  102  U.  8.,  already  cited. 

On  the  other  hand,  a  State  statute  which  only  assum 
to  regulate  those  engaged  In  interstate  commerce,  wb 
passing  through  the  itartlcular  State,  has  been  held  vc 
because  it  In  effect  and  necessarily  regulated  and  co 
trolled  the  conduct  ot  such  persona  throughout  the  ent: 
voyage,  which  stretched  through  several  States.  Such 
the  case  of  Hall  v.   De  Cuir,   95  U.    S.   485,   489. 

The  statute  in  that  case,  after  providing  that  comm' 
carriers  of  passengers  should  have  the  right  to  refu 
certain  classes  of  uudesirable  and  improper  persons  passa, 
on  their  vehicles,  gave  the  power  to  carriers  to  expel  su 
persons  after  admission,  and  also  gave  them  power 
expel  all  who  should  commit  any  act  in  violation  of  tl 
rules  and  regulations  prescribed  for  the  management 
the  business  of  the  carrier  after  such  rules  and  regulatio: 
should  have  been  made  known,  "provided  such  rules  ai 
regulations  make  no  discrimination  on  account  of  race 
color;"    and    the    st'  "o    pro'  all    perso: 

engaged  in  the  busii  .on  passengai 
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except  in  the  cases  enumerated,  from  refusing  admission 
to  their  conveyances  or  from  expelling  therefrom  any  per- 
son whatsoever.  The  plaintiff  was  a  person  of  color  and 
took  passage  upon  the  steamboat  owned  by  the  defendant's 
intestate  on  her  trip  up  the  river  from  New  Orleans  to 
Hermitage,  both  within  the  State  of  Louisiana.  Being 
refused  accommodation  on  account  of  her  color  in  the 
cabin  especially  set  apart  for  white  persons,  she  brought 
an  action  under  the  provisions  of  the  State  act  above 
referred  to  for  the  purpose  of  recovering  damages  sustained 
on  account  of  such  refusal.  The  defence  set  up  was  that 
the  statute  was  inoperative  and  void  as  to  the  owner  of  the 
steamboat,  because  as  to  his  business  it  was  an  attempt  to 
regulate  commerce  among  the  States,  and  it  was  so  held 
here.  Although  in  the  case  in  question  the  passage  was 
taken  from  and  to  a  point  both  of  which  were  within  the 
State  of  Louisiana,  it  was  held  that  such  fact  was  not 
material;  that  the  effect  of  the  statute  necessarily  was  to 
regulate  interstate  commerce. 

The  court,  speaking  by  Mr.  Chief  Justice  Waits,  said: 
"While  it  purports  only  to  control  the  carrier  when 
engaged  within  the  State,  it  must  necessarily  influence  his 
conduct  to  some  extent  in  the  management  of  his  business 
throughout  the  entire  voyage.  His  disposition  of  pas- 
sengers taken  up  and  put  down  within  the  State,  or  taken 
up  within  to  be  carried  without,  cannot  but  affect  in  a 
greater  or  less  degree  those  taken  up  without  and  brought 
within,  and  sometimes  those  taken  up  and  put  down  with- 
out. A  passenger  in  the  cabin  set  apart  for  the  use  of 
whites  without  the  State  must,  when  the  boat  comes 
within,  share  the  accommodations  of  that  cabin  with  such 
colored  person  as  may  come  on  board  afterwards,  if  the 
law  is  enforced. 

'"It  was  to  meet  just  such  a  case  that  the  commercial 

clause    in    the    Constitution    was    adopted.      The    river 
vo.L  VI — 55. 


uDDecessary  hardship.  Each  St 
own  passengers  and  regulate  the 
freight,  regardless  of  the  interest 
it  could  prescribe  rules  by  whit 
governed  within  the  State  in  re 
property  brought  from  without, 
or  its  tributaries  be  might  be  ret 
of  rules,  and  on  the  other  anot 
flourish  in  the  midst  of  aach  emb 
of  passengers  can  conduct  his  buE 
himself  or  comfort  to  those  empl 
of  a  State  line  his  passengers,  I 
must  be  permitted  to  occupy  the 
other  he  kept  separate.  Uoiform 
which  he  is  to  be  governed  fron 
his  route  is  a  necessity  in  the  b 
GoQgreaa,  which  is  untrammeled 
invested  with  the  exclusive  legis! 
ing  what  such  regulations  shall  b 
It  is  seen  from  this  reasoning 
holding  the  act  void  was  that  i 
conduct  of  the  carrier  and  reguli 
ancfl   of  his  duties  outside  and   1 


tJNITED  STATES,  1896.  867 

Telegraph  Co.  v.  James. 
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U.  S.  347,  358,  the  State  of  Indiana  required  telegraph 
companies  to  deliver  dispatches  by  messenger  to  the 
persons  to  whom  the  same  were  addressed,  or  to  their 
agents,  provided  they  resided  within  one  mile  of  the  tele- 
graph company's  station  within  the  city  or  town  within 
which  such  station  was.  That  statute  was  held  simply  to 
conflict  with  the  clause  of  the  Constitution  of  the  United 
States  which  vests  in  Congress  power  to  regulate  commerce 
among  the  States  in  so  far  as  it  attempted  to  regulate  the 
delivery  of  such  dispatches  to  *places  situate  in  other 
States,  and  it  was  said  that  the  reserved  police  power  of 
the  State  under  the  Constitution,  although  difficult  to 
define,  did  not  extend  to  the  regulation  of  the  delivery  at 
points  without  the  State  of  telegraphic  messages  received 
within  the  State.  In  that  case  the  action  was  brought  by 
Pendleton  to  recover  of  the  telegraph  company  the  penalty 
of  $100  prescribed  by  statute  for  failing  to  deliver  at 
Ottumwa,  in  the  State  of  Iowa,  a  message  received  by  the 
company  in  Indiana  for  transmission  to  that  place.  The 
action  was  brought  in  the  State  of  Indiana,  audit  was  held 
that  it  was  an  attempt  on  the  part  of  that  State  to  enforce 
its  own  statute  outside  and  beyond  the  territorial  limits  of 
the  State.  The  object  of  vesting  the  power  to  regulate 
commerce  in  Congress,  it  was  said  by  Mr.  Justice  Field, 
speaking  for  the  court  in  that  case,  was  **to  secure  with 
reference  to  its  subjects  uniform  regulations  where  such 
uniformity  was  practicable  against  conflicting  State  legis- 
lation. Such  conflicting  legislation  would  inevitably 
follow  with  reference  to  telegraphic  communications 
between  citizens  of  different  States  if  each  State  was  vested 
with  power  to  control  them  beyond  its  own  limits.  The 
manner  and  order  of  the  delivery  of  telegrams,  as  well  as 
their  transmission,  would  vary  according  to  the  judgment 
of  each  State."  ''Whatever  authority  the  State  may 
possess  over  the  transmission  and  delivery  of  messages  by 
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telegraph  companies  within  her  limits,  it  does  not  ezte 
to  the  delivery  of  messages  in  other  States. 

In  Telegraph  Co.  v.  Teocas,  105   U.  S.  460,  it  ¥ 

held  that  a  telegraph  company  in  respect'to  its  foreign  a 
interstate  business  was  an  instrument  of  commerce  sub] 
to  the  regulating  powers  of  Congress,  and  that  State  lai 
so  far  as  they  imposed  upon  it  a  specific  tax  upon  et 
message  which  it  transmitted  beyond  the  State,  or  wh: 
an  officer  of  the  United  States  sent  over  its  lines  on  put 
business,  were  unconstitutional. 

With  this  brief  reference  to  some  of  the  cases  that  hi 
!  been  decided  in  this  court  respecting  the  commerce  clai 

in   the  Constitution,  the  question   arises    which   of   1 

classes  spoken  of   in  Covington,  &e.    Bridge  Co.    ▼.  K 

tucky,    154  U.  S.,  supra,  204,  includes  the  statute  nnt 

\li*n*  review?    Is  it  a  mere  police  regulation  that  but  incide 

y<y  ally  affects  commerce,  such  as  Smith  v.  Alabama^  124 

S.  465,   and  which,   at   any  rate,   would  be  valid  ui 
Congress  should  legislate  upon  the  subject;  or  is  it  of  si 
a  nature,  so  extensive  and  national,  that  it  could  only 
dealt  with  by  Congress?     We  do  not  think  it  is  the  latt 
It  is  not  at  all  similar  in  its  nature  to  the  case  above  ci 
of  Hall  V.  De  Cuir,  95  U.  S.  485.     In  one  sense  it  affe 
the   transmission    of    interstate  messages,    because  st 
transmission    is    not    completed    until    the    message 
delivered  to  the  person  to  whom  it  is  addressed,  or  reas( 
able  diligence  employed  to  deliver  it.     But  the  statute  < 
be  fully  carried  out  and  obeyed  without  in  any  mam 
affecting  the  conduct  of  the  company  with  regard  to 
performance  of  its  duties  in  other  States.     It  would  ] 
unfavorably  affect  or  embarrass  it  in  the   course  of 
employment,   and  hence  until  Congress  speaks  upon 
subject  it  would  seem  that  such  a  statute  must  be  val 
It  is  the  duty  of  a  telegraph  company  which  receive 
message  for  transmission,  directed  to  an  individual  at  ( 
of  its  stations,   to  deliver  that  message  to  the  persos 


UNITED  STATES,  1896.  869 

Telegraph  Co.  v.  James. 

whom  it  is  addressed,  with  reasonable  diligence  and  in 
good  faith.  That  is  a  part  of  its  contract,  implied  by 
taking  the  message  and  receiving  payment  therefor. 

The  statute  in  question  is  of  a  nature  that  is  in  aid  of  the 
performance  of  a  duty  of  the  company  that  would  exist  in  the 
absence  of  any  such  statute,  and  it  is  in  nowise  obstructive 
of  its  duty  as  a  telegraph  company.  It  imposes  a  penalty 
for  the  purpose  of  enforcing  this  general  duty  of  the  com- 
pany. The  direction  that  the  delivery  of  the  message  shall 
be  made  with  impartiality  and  in  good  faith  and  with  due 
diligence  is  not  an  addition  to  the  duty  which  it  would 
owe  in  the  absence  of  such  a  statute.  Can  it  be  said  that 
the  imposition  of  a  penalty  for  the  violation  of  a  duty  which 
the  company  owed  by  the  general  law  of  the  land  is  a 
regulation  of  or  an  obstruction  to  interstate  commerce 
within  the  meaning  of  that  clause  of  the  Federal  Constitu- 
tion under  discussion?  We  think  not.  No  tax  is  laid 
upon  any  interstate  message,  nor  is  there  any  regulation  of 
a  nature  calculated  to  at  all  embarrass,  obstruct  or  impede 
the  company  in  the  full  and  fair  performance  of  its  duty 
as  an  interstate  sender  of  messages.  We  see  no  reason  to 
fear  any  weakening  of  the  protection  of  the  constitutional 
provision  as  to  commerce  among  the  several  States  by 
holding  that  in  regard  to  such  message  as  the  one  in  ques- 
tion, although  it  comes  from  a  place  without  the  State,  it 
is  yet  under  the  jurisdiction  of  the  State  where  it  is  to  be 
delivered  (after  its  arrival  therein  at  the  place  of  delivery), 
at  least  so  far  as  legislation  of  the  State  tends  to  enforce  the 
performance  of  duty  owed  by  the  company  under  the 
general  law.  So  long  as  Congress  is  silent  upon  the 
subject,  we  think  it  is  within  the  power  of  the  State 
government  to  enact  legislation  of  the  nature  of  this 
Georgia  statute.  It  is  not  a  case  where  the  silence  ol 
Congress  is  equivalent  to  an  express  enactment.  As  has 
been  said,  this  statute  levies  no  tax  and  seeks  no  revenue 
from  the  company  by  reason  of  these  interstate  messages. 
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The  case  of  Olouceater  Ferry  Co.  v.  Pennsylvania^  IL 
U.  S.  196,  is  an  illustration  of  the  invalidity  of  ai 
attempt  to  tax  persons  or  property  received  and  lande( 
within  a  State  which  had  been  transported  from  anothe: 
State.  It  was  there  held  that  the  tax  was  upon  interatati 
commerce  and  a  regulation  thereof  upon  a  matter  nations 
in  character,  requiring  uniformity  of  regulation,  and  tha 
therefore,  the  power  of  Congress  was  exclusive.  I 
Congress  were  silent,  no  exaction  could ^be  made  or  levied. 
In  the  case  at  bar  there  is  no  tax  laid  upon  these  mes- 
sages,  and  no  obstruction  is  placed  in  the  way  of  the  com- 
pany in  regard  to  the  performance  of  any  duty  owed  by  i1 
in  connection  with  them.  Instead  of  obstructing,  thif 
statute  aids  commerce.  The  subject  of  the  act  is  not 
national  in  character,  nor  is  uniformity  at  all  requisite. 
Conduct  which  might  incur  the  penalty  of  $100  in  om 
State  might  violate  no  statute  in  another,  and  still  a  third 
'^  might  subject  the  carrier  to  a  penalty  of  but  $50,  and  yet 

•  •  I  there  would  exist  no  reason  for  uniformity  of  rule  govern- 

ing the  subject,  and  the  carrier  would  really  suffer  nothing 
from  its  absence. 

Nor  is  the  Statute  open  to  the  same  objections  that  were 
regarded  as  fatal  in  the  Pendleton  cdse,  122  U.  S.  347. 
No  attempt  is  here  made  to  enforce  the  provisions  of  the 
State  statute  beyond  the  limits  of  the  State,  and  no  other 
State  could  by  legislative  enactment  affect  "in  any  degree 
the  duty  of  the  company  in  relation  to  the  delivery  ol 
messages  within  the  limits  of  the  State  of  Georgia.  No 
confusion,  therefore,  could  be  expected  in  carrying  out 
within  the  limits  of  that  State  the  provisions  of  the  statute. 
It  is  true  it  provides  a  penalty  for  a  violation  of  its  terms 
and  permits  a  recovery  of  the  amount  thereof  irrespective 
of  the  question  whether  any  actual  damages  have  been 
sustained  by  the  individual  who  brings  the  suit;  but  thai 
is  only  a  matter  in  aid  of  the  performance  of  the  general 
duty  owed  by  the  company.      It  is  not  a  regulation  ol 
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commerce,  but  a  provision  which  only  incidentally  affects 
it.  We  do  not  mean  to  be  understood  as  holding  that  any 
State  law  on  the  subject  would  be  valid,  even  in  the  absence 
of  congressional  legislation,  if  the  penalty  provided  were 
80  grossly  excessive  that  the  necessary  operation  of  such 
legislation  would  be  to  impede  interstate  commerce.  Our 
decision  in  this  case  would  form  no  precedent  for  holding 
valid  such  legislation.  It  might  then  be  urged  that  legis- 
lation of  that  character  was  not  in  aid  of  Congress,  but 
was  of  a  nature  well  calculated  to  harass  and  to  impede  it. 
While  the  penalty  in  the  present  statute  is  quite  ample  for 
a  mere  neglect  to  deliver  in  some  cases,  we  cannot  say 
that  it  is  so  unreasonable  as  to  be  outside  of  and  beyond 
the  jurisdiction  of  the  State  to  enact. 

While  it  is  vitally  important  that  commerce  between 
the  States  should  be  unembarrassed  by  vexatious  State 
regulations  regarding  it,  yet  on  the  other  hand  there  are 
many  occasions  where  the  police  power  of  the  State  can 
be  properly  exercised  to  insure  a  faithful  and  prompt  per- 
formance of  duty  within  the  limits  of  the  State  upon  the 
part  of  those  who  are  engaged  in  interstate  commerce. 
We  think  the  statute  in  question  is  one  of  that  class,  and 
in  the  absence  of  any  legislation  by  Congress  the  statute  is 
a  valid  exercise  of  the  power  of  the  State  over  the  subject. 

Again,  it  is  said  that  this  company  entered  into  a  valid 
contract  in  Alabama  with  the  sender  of  the  message, 
which  provided  that  it  would  not  be  liable  for  mistakes  in 
its  transmission  beyond  the  sum  received  for  sending  the 
message,  unless  the  sender  ordered  it  to  be  repeated  and 
paid  half  the  sum  in  addition,  and  this  statute  changed 
the  liability  of  the  company  as  it  would  otherwise  exist. 
The  message  was  not  repeated.  This  kind  of  a  contract,  it 
is  said,  was  a  reasonable  one,  and  has  been  so  held  by  this 
court.  Prbnrose  ▼.  Western  Union  Telegraph  Co.,  154 
U.  S.  1.  This,  however,  is  not  an  action  by  the  person 
who  sent  the  message  from  Alabama,  and  this  plaintiff  is 


sectioD  of  the  act  relatiDg  to  the  dama 
ia  the  case  of  cipher  messages.  This  t 
sage,  and  thia  judgment  is  solely  base* 
granted  by  the  atatate  for  non-delivery 
taiaed  even  if  the  third  section  of  the 
which  is  a  question  we  do  not  decid 
opinion  concerning  it.  The  residue  of 
withoat  the  third  section.  After  a  ca: 
case,  we  think  the  judgment  is  right  ai 

Mr.  Justice  Shisas  and  Mr.  Juati 
and  refer  for  their  reasons  to  the 
Union  jpetegraph  Co*  t.  Pendleton, 


Nora. — The  pRrHonl&r  ttatnte  imder  oonriderat 
npMled  br  l^w«  M,  18M.    See  4  Am.  Bleotl.  Cm 
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McCoRMicE  y.  Western  Union  Telegraph  Company. 

United  States  OireuU  Court  of  Appeals,  Eighth  Oireuit,  March  i,  1897. 
Ebbob  in  telbqbam— No  duty  to  stbanqkb. 

A  teleg^ttph  oompanyy  while  liable  to  the  sender  under  its  contract  for 
transmission,  and  to  the  addressee,  for  failure  to  exercise  care  that  a 
telegram  be  accurately  transmitted  and  delivered,  is  under  no  such  duty 
to  a  stranger  who  has  merely  seen  the  telegram  as  delivered,  and  acted 
upon  it  to  his  injury. 

Gase  of  this  series  cited  in  opinion,  appearing  in  bold  fkced  type:  W.  U. 
TeL  Co.  Y.  Wood,  vol.  4,  p.  888. 

In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Utah.     Appeal  by  plaintiff  below. 

Arthur  Brown  {Henry  P.  Henderson  and  William  H. 
King  with  him  on  brief),  for  plaintiff  in  error. 

Dams  Evans  and  Eleneios  Smith  ( Oeorge  H.  FearonSf  L. 
R.  Rogers  and  Joseph  Dickson  with  them  on  brief),  for 
defendant  in  error. 

LocHREN,  District  judge. 

2.  The  defendant  telegraph  company,  by  its  contract 
with  the  sender  of  the  telegram,  made  in  consideration 
of  payment  for  the  service,  was  bound  to  him  to  trans- 
mit his  message  correctly,  and  would  be  liable  to  him 
for  any  damage  he  might  sustain  as  the  direct  result  of 
failure  to  perform  such  contract,  except  in  so  far  as  such 
liability  had  been  lawfully  limited  by  the  terms  of  the 
contract. 

It  also  owed  a  duty  to  the  person  to  whom  the  tele- 
gram was   addressed   and   to  whom  it  was  delivered  by 
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not  concerned  with  that  contract,  whatever  it  was.  The 
was  no  mistake  in  the  transmission  of  the  messagei  a 
there  was  no  breach  of  the  agreement.  The  action  h 
is  not  founded  upon  any  agreement  and  the  judgmc 
neither  affects  nor  violates  the  contract  mentioned.  li 
are  we  here  concerned  with  the  provisions  of  the  th 
section  of  the  act  relating  to  the  damages  to  be  recovei 
^  in  the  case  of  cipher  messages.     This  was  not  such  a  m 

\im  sage,  and  this  judgment  is  solely  based  upon  the  pena 

granted  by  the  statute  for  non-delivery,  and  could  be  si 
tained  even  if  the  third  section  of  the  act  were  not  val 
which  is  a  question  we  do  not  decide  nor  express  a 
opinion  concerning  it.  The  residue  of  the  act  could  sta 
:!  J  without  the  third  section.     After  a  careful  review  of  i 

JJ-L  • '  case,  we  think  the  judgment  is  right  and  that  it  should 

Affirmed. 
Mr.  Justice  Shiras  and    Mr.    Justice  White   dissei 


fj^-'  and    refer    for    their    reasons    to    the    case  of    Wesiei 

'    '  Union  Telegraph  Co.  w.  Pendleton,  122  U.  S.  347. 


Note. —  The  particular  statute  under  consideration  in  this  decision  w 
repealed  by  Lawh  96,  18U4.    See  4  Am.  Elect!.  Cas.  861,  note. 
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the  telegraph  company  to  be  acted  upon,  to  exercise  care 
that  the  telegram  so  delivered  should  be  authentic  and 
accurate.  The  cases  of  May  v.  W.  U.  Tel.  Co.,  112  Mass. 
90,  and  Elwood  v.  W.  U.  Tel.  Co.,  45  N.  Y,  649,  sus- 
tain  the  right  of  a  person  to  whom  a  telegram  is  addressed 
and  to  whom  it  is  delivered  by  the  telegraph  company, 
to  recover  for  damages  caused  by  negligence  of  the  char- 
acter indicated.  But  a  telegraph  company  cannot  be 
liable  to  a  stranger  to  the  company  and  to  the  telegram, 
-—one  to  whom  it  has  never  delivered  the  message,  and 
to  whom  it  owes  no  duty  whatever, — merely  because  he 
had  seen  the  telegram  and  acted  upon  it  to  his  injury. 
W.  U.  TeL  Co.  V.  Wood,  6  C.  C.  A.  432;  57  Fed.  Rep.  471; 
0i  Savings  Bank  v.   Ward,  100  U.  S.  195. 

The  direction  to  the   jury  was  correct  and   the   judg- 
ment is  affirmed. 


NOTB. — In  addition  to  the  above  nineteen  cases,  the  following  have  refer- 
ence to  negligence  of  telegraph  companies  in  the  transmission  or  deHw&rj 
of  messages. 

Alabama.— TT.  U,  TeL  Co.  v.  Crawford,  Supreme  Court,  November. 

1895  (110  Ala.  460). 

Telegraph  companies  cannot,  by  conditions  in  their  blanks,  exempt  them- 
selves from  liability  in  case  of  unrepeated  messages. 

Abkansas.— TT.  U,  TeL  Co,  t.  Aubrey,  Supreme  Court,  February  1, 

1896  (61  Ark.  613). 
Question  of  damages  only. 

Qborqia.— TT.  CT.  Tel,  Co.  v.  Davis,  Supreme  Court,  Feb.  27,  1895  (96 
Ga.  520). 

Held,  that  upon  the  facts  the  company  was  not  chargeable  with  negli- 
gence to  which  the  delay  in  transmitting  the  telegram  was  due. 

Woodbum  v.  W.  U,  Tel.  Co.,  Supreme  Court,  June  10, 1895  (2S  S.  E. 
Rep.  116). 

Action  for  penalty  properly  held  abated  by  repeal  of  statute  pending  the 
action. 

Mondxm  v.  W.  U.  Td.  Co.,  Supreme  Court,  July  29,  1895  (96  Ga,  499). 
Question  of  measure  of  damages,  and  of  competency  of  evidence  bear- 
ing on  same. 

Meadora  v.  W.  U.  Td.  Co.,  Supreme  Court,  Oct.  6,  1895  (66  Ga.  788). 
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Per  CuBiAH:  Sinoe  the  decision  of  this  case  in  the  lower  court,  the  tele- 
graph penalty  acts  having  been  repealed,  the  public  interests  will  not  be 
subserved  by  an  elaboration  of  the  reasons  which  influence  Justice  Atkin- 
son to  this  conclusion,  and  therefore  he  files  no  opinion.  The  Chief  Jus- 
tice, dissenting,  adheres  to  his  views  as  expressed  in  his  dissenting  opinion 
filed  in  Mathis  case,  21  S.  £.  Rep.  564,  1089. 

ILLINOIB.— TT.  U.  Td.  Co.  y.  Lyean^  Appellate  Court,  Nov.,  1895  (80  HI. 
App.  184). 

Without  some  evidence  of  knowledge  thereof,  sender  or  addressee  can- 
not be  held  bound  by  stipulation  contained  in  blank. 

W,  U.  TeL  Co.  V.  Beck,  Appellate  Court,  March,  1895  (58  m.  App.  564). 

Stipulation  requiring  notice  of  claim  to  be  presented  within  sixty  days 
held  to  be  reasonable.  Certain  oorrespondenoe  held  not  to  constitute  suffi- 
cient notice. 

W.  U.  TeL  Co,  V.  Hart,  Appellate  Court,  Oct.,  1896  (63  m.  App.  190). 
A  person  discovering  that  error  must  have  been  made  must  use  reason-* 
able  and  diligent  effort  to  make  the  loss  as  small  as  possible. 

Webbe  v.  W.  U.  Tel.  Co.,  Appellate  Court,  March,  1896  (64  111.  App.  881). 

Failure  to  observe  the  stipulation  requiring  notice  of  claim  to  be  pre- 
■ented  within  sixty  days  held  fatal  to  recovery.  Stipulation  held  binding 
on  plaintiff  who  had  used  similar  blanks  for  sixteen  years  in  his  business 
and  knew  there  were  conditions  printed  in  them,  but  had  never  read  them. 

Indiana.— TT.  W.  TeL  Co.  v.  Cain,  Appellate  Court,  Jan.  9, 1896  (14  Ind. 
App.  115). 
Mental  anguish  alone  sufficient  to  warrant  recovery. 

Iowa.— Taylor  v.  W.  U.  Tel.  Co.,  Supreme  Court,  Oct.  16, 1895  (64  N. 
W.  Rep.  660). 

The  South  Dakota  statute  imposing  a  penalty  for  negligence  in  the 
transmission  of  telegrams  has  no  extra  territorial  force. 

The  South  Dakota  statute  prohibiting  labor  on  Sunday  is  no  defence  to 
an  action  for  damages  for  delay  of  a  telegram  relating  to  transportation  of 
horses  through  that  State  on  Sunday. 

Brumfleld  v.  W.  U.  Tel.  Co.,  Supreme  Court,  April  11, 1896  (66  N.  W. 
Rep.  898). 

In  an  action  for  delay  of  a  telegram,  recovery  held  precluded  by  failure 
to  prove  time  of  delivery  at  initial  or  receipt  at  terminal  office. 

Kansas.— TT.  U.  Tel.  Co.  v.  Woods,  Supreme  Court,  May  9,  1896  (56 
Kan.  737). 

If  the  addressee  of  a  telegram  has  both  a  place  of  business  and  a  resi- 
dence at  the  place  where  the  terminal  office  is  located,  the  company  should 
deliver  the  message  either  to  some  one  in  charge  at  the  place  of  business 
or  to  some  member  of  the  family  at  the  residence. 

Measure  of  damages  for  failure  to  deliver  commercial  telegram* 

Duty  of  addressee  to  reduce  injury. 


I 
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MiBSissiFn.— TT.  U.  Tel.  Co.  y.  LUtlEQohn,  Supreme  Ck>iirt,  May  20, 1806 
(72  MiflS.  1025). 

Question  whether  eTidence  warranted  recovery  for  the  speoiflo  losBeB 
allied. 

What  is  not  dealing  in  '*  futures  "  within  statutory  prohibition. 

FaMeif  y.  W.  U.  Td.  Co.,  Supreme  Court,  Oct.,  1895  (78  Miss.  6). 
In  actions  against  telegraph  companies  for  damages  due  to  delay  of  tele- 
gram, gains  prevented  are  an  element  of  damages. 

MiBSonsL— JS?.  P.  Cowen  Lumber  Co.  y.  W.  U.  TeL  Co.,  Ai^)eUate  Court, 
Maroh,  1884  (68  Mo.  267). 
Stipulation  with  respect  to  unrepeated  messages  hdd  to  be  valid  and 


I  Jarboe  v.  W.  U.  TeL  Co.,  Kansas  City  Court  of  Appeals,  November  4, 

;  1895  (68  Mo.  App.  226). 

i  Answer  pleading  unrepeated  message  stipulation  hdd  not  demurrable. 

3[  **We  settled  that  point  in  the  late  case  of  Cotoen  Lumber  Co.  v.  W.  CT. 

I   -  h  Td.  Co."* 

^,  il  NxBRASKA.— TT.  17.  TeL  Co.  v.  WUhdm,  Supreme  Court,  Jane  !•,  1898 

v^'  (46  Neb.  910). 

\\\:--\  Question  of  pleading. 

i  ■*■  ■■*■  ■  'i 

I* f^ '■:  NOBTB  Carolina.— 5Aerrta  v.  W,  U.  TeL  Co.,  Supreme  Court,  Novem- 

!|- -.  ::  ber  28, 1895  (117  N.  C.  852). 

Opinion  on  former  appeal  reported  6  Am.  Electl.  Gas.  754.  Judgment 
for  phuntiff  affirmed.  Held  negligent  for  telegraph  company  having 
received  over  the  wires  a  telegram  announcing  serious  illness  and  request- 
ing an  inmiediate  answer,  to  deliver  it  to  another  person  of  the  same  sur- 
name but  different  initials,  and  make  no  inquiry  why  no  answer  was 
returned. 

Also  negligent  to  disobey  a  rule  of  the  company  requiring  its  operators 
in  case  of  doubt  to  wire  back  for  better  address. 

Recovery  permitted  though  sender  negligent  in  failure  to  give  precise 
address,  it  appearing  that  he  left  enough  money  for  delivery. 

Lewis  V.  W.  U,  Td.  Co.,  Supreme  Court,  Dec.  3,  1865  (117  N.  C.  431). 
Recovery  lost  by  failure  to  give  notice  within  sixty  days  according  to 
st^ulation. 

Havener  v.  W.  U.  Td,  Co.,  Supreme  Court,  Dec.  23,  1895  (117  N.  C.  540). 
Mental  distress  held  proper  ground  for  recovery. 

South  Carolina.— <?is^  v.  W.  U.  TeL  Co.,  Supreme  Court,  Oct.,  1895 
(45S.  C.  344). 

No  cause  of  action  against  telegraph  company  for  damages  caused  by 
failure  to  deliver  message  relating  to  transactions  in  cotton  futures. 

Tennbsseb.—  W.  [U.  TeL  Co.  v.  Barnes,  Supreme  Court,  Sept.  12,  1895 
(95  Tenn.  271). 
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In  fin  action  by  husband  and  wife  for  failure  to  deliver  telegrams 
addressed  to  both,  testimony  of  the  wife  alone  that  she  did  not  reoeiTe  it 
will  not  support  recovery. 

W,  U,  Tel  Co,  V.  Robinson,  Supreme  Court,  Nov.  18, 1896  (97  Tenn.  68C^ 
The  existence  of  a  rule  that  free  delivery  of  telegraphic  messages  win 
not  be  made  outside  the  limits  of  half  a  mile  from  the  office  will  not  ezouaa 
a  company  for  failure  to  promptly  deliver  a  message  outside  that  limit, 
when  it  appears  that  the  rule  was  never  published,  observed  or  enforced 
by  the  company;  that  neither  the  public  nor  the  plaintiff  knew  of  its  exist- 
ence; that  the  company's  agent  received  the  message  and  promised 
prompt  delivery  without  demanding  extra  compensation,%uid  that  it  was 
actually  delivered,  but  after  undue  delay. 

Verdict  of  $500  for  failure  to  promptly  deliver  a  telegram  to  a  clergy- 
man summoning  him  to  administer  baptism  and  sj^tual  consolation  to 
the  sender's  dying  daughter,  held  not  so  excessive  as  to  warrant  setting  it 
aside. 

Texas.— TT.  U,  Td,  0o.  v.  Hale,  Court  of  Civil  Appeals,  June  19, 1896 
(11  Civ.  App.  79). 

Failure  of  telegraph  company  to  deliver  message  announcing  illness  of 
a  broUier  will  warrant  a  recovery  for  mental  distress  of  addressee,  although 
one  purpose  of  the  message  was  to  secure  his  services  as  a  nurse. 

W.  U.  TeL  Co.  V.  Quest,  Court  of  CivU  Appeals,  Oct.  12, 1895  (83  a  W. 
Rep.  261). 

|469  held  not  excessive  damages  for  failure  to  deliver  a  telegram  announc- 
ing death  of  addressee's  child. 

W.  U.  Td.  Co.  V.  Buesea,  Court  of  Civil  Appeals,  Dec.  14, 1895(888.  W. 

Rep.  708). 

$1,600  and  cost  of  transmission  hdd  not  excessive  damages  for  fitilure  to 
deliver  message  summoning  physician  to  attend  child,  which  was  thus 
deprived  of  medical  attendance  for  more  than  a  day  and  died. 

W.  U.  Td,  Co,  V.  Smith,  Court  of  Civil  Appeals,  Dec.  14,  1896^  &  W. 
Rep.  742). 

Telegram  in  language  "Father  died  last  night.  Have  you  any  wishes 
in  regard  to  the  funeral,"  held  to  afford  suflOoient  notice  to  the  company 
of  the  importance  of  prompt  transmission. 

MitcheU  v.  W.  U.  Td.  Co.,  Court  of  Civil  Appeals,  Jan.  89, 1896  (88  a 
W.  Rep.  1016). 

A  person  interested  in  the  transmission  of  a  telegram  is  not  bound  to 
anticipate  unreasonable  delay. 

Stipulation  exempting  company  from  liability  on  unrepeated  message 
not  binding  where  failure  to  transmit  correctly  is  due  to  negligence  of 
the  company. 

W.  U.  TeL  Co.  V.  Morriaon,  Court  of  Civil  AppeeJa,  Feb.  6, 1896  (88  a 
W.  Rep.  1085). 
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Company  liable  to  beneficiary  of  telegram,  though  other  than  sender  or 
addressee,  if  his  interest  is  disclosed  by  the  message. 

Swam  Y.  W,  U.  TeL  Co.,  Court  of  Civil  Appeals,  Feb.  18,  1896  (S4  S.  W. 
Rep.  783). 

Notice  of  claim  presented  within  the  sixty  days  required  by  stipulation 
in  blank,  but  claiming  for  damages  to  wife  only,  not  a^ailins  as  to  rait 
by  husband  for  damages  for  his  mental  distress. 

W,  U.  Td.  Co.  V.  Oarrett,  Court  of  Civil  Appeals,  Feb.  17,  1896  (84  a 
W.  Rep.  649). 

Telegraph  company  not  liable  for  mental  distress  of  addressee  prevented, 
by  failure  to  deliver  telegram,  from  visiting  his  dying  step-father,  unless 
company  apprised  of  tender  and  affectionate  relations  existing  between 
them. 

W.  U,  Td.  Co.  y.  kan  dies,  Court  of  Civil  Appeals,  Feb.  19, 1896  (84  B. 
W.  Rep.  447). 

Telegram  announcing  death  of  father  of  addressee  affords  sufficient 
proof  that  the  addressee  was  the  beneficiary  of  the  telegram  and  of  his 
mental  distress  at  failure  to  attend  the  funeral. 

W.  U.  Td.  Co.  V.  Stiles,  Supreme  Court,  March  3, 1896  (34  8.  W.  Rep. 
488). 

Statements  of  deceased  person  whose  illness  was  announced  by  delayed 
telegram,  indicating  his  desire  to  see  his  brother,  the  addressee,  which 
were  afterwards  communicated  to  the  latter,  held  not  admissible  on  issue 
of  mental  distress  in  addressee's  action  against  the  company. 

W.  U.  Tel  Co,  Y.  Pruett,  Court  of  Civil  Appeals,  March  6,  1896  (85  8, 
W.  Rep.  78). 

Se  nder  of  message  delivering  same  to  agent  of  company  away  from  tele 
graph  office,  written  on  plain  paper,  not  bound  by  stipulation  on  blank 
to  which  paper  subsequently  attached  by  agent,  exempting  company  fr  m 
liability  on  messages  until  presented  to  and  accepted  at  the  transmitting 
office. 

Such  stipulation  not  available  as  a  defence,  when  the  injury  would  have 
been  avoided  if  transmission  had  been  promptly  made  after  the  message 
reached  the  office. 

W.  U.  Tel.  Co.  V.  Davis,  Court  of  Civil  Appeals,  March  14,  1896  (S5  8. 
W.  Rep.  189. 

Facts  held  not  to  warrant  recovery  in  action  for  damages  due  to  delay 
of  commercial  telegram. 

W.  U.  Tel.  Co.  V.  Menzer,  Court  of  Civil  Appeals,  March  26, 1896  (85  S. 
W.  Rep.  836). 

Question  of  pleading  and  evidence. 

W.  U.  Tel.  Co.  V.  Stiles,  Court  of  Civil  Appeals,  March  26,  1896  (85  S. 
W.  Rep.  76). 

Unavoidable  delay  in  delivery  constitutes  no  breach  of  duty  on  the 
part  of  the  telegraph  company. 
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W,  U.  Ta,  Co.  y.  Warren,  Court  of  Civil  Appeals,  April  25, 1891  (86  S. 
W.  Rep.  814). 

Addressee  may  recover  for  mental  distress. 

Company  bound  to  deliver  beyond  free-delivery  limit,  if  solvent  sender 
agreed  to  pay  additional  charges  if  the  place  of  address  slyould  prove  to  be 
beyond  the  limit. 

W,  U.  Ta.  Co.  T.  Anderson,  Court  of  Civil  Appeals,  May  8, 1886  (87  S. 
W.  Rep.  618. 
Facts  held  to  show  negligence  and  no  contributory  negligence. 

W.  U.  Tel  Co.  V.  Drake,  Court  of  Civil  Appeals,  May  80, 1896  (86  S.  W* 
Bep.  786). 

If  the  sender  contract  with  the  company  for  a  special  messenger  to 
deliver  the  message  to  the  addressee,  who  resides  four  miles  from  the 
terminal  office,  and  guarantee  payment  for  such  delivery,  the  company  is 
bound  to  deliver  by  special  messenger  if  the  addressee  with  reasonable 
diligence  can  be  found. 

W.  U.  Tel.  Co.  V.  Hargrove,  Court  of  Civil  Appeals,  June  18, 1896  (86  S. 
W.  Rep.  1077). 

Company  having  received  message  for  delivery  at  place  three  miles 
from  an  office,  but  where  the  agent  at  the  initial  office  supposed  the  com- 
pany had  an  office,  held  liable  for  failure  to  deliver. 

W.  U.  Tel.  Co.  V.  Teague,  Court  of  (>ivil  Appeals,  Mardi  7, 1896  (86  S. 
W.  Rep.  801). 

Company  held  liable  for  failure  to  deliver  telegram  addressed  to  student 
of  medical  college  situate  just  beyond  free  delivery  limit. 

Johnson  V.  W.  U.  Td.  Co.,  Court  of  Civil  Appeals,  Oct.  24, 1896  (88  S. 
W.  Rep.  65). 

Husband  held  not  entitled  to  recover  on  a  complaint  alleging  as  the 
sole  injury  his  wife's  mental  anguish  caused  by  failure  to  receive  a  tele- 
gram from  him  stating  when  he  would  be  present  at  the  sick  bed  of  her 
mother. 

W.  U.  Tel.  Co.  V.  Clark,  Court  of  Civil  Appeals,  Nov.  7, 1896  (88  S.  W. 
Rep.  225). 

A  resident  of  Indian  Territory  may  sue  in  Texas  court  for  breach  of 
duty  of  a  foreign  telegraph  company  in  respect  to  a  telegram  delivered  to 
the  company  in  Texas  for  transmission  to  plaintiff  in  Indian  Territory. 

Mother,  addressee  of  telegram  announcing  daughter's  illness,  may  main- 
tain action  for  failure  to  deliver. 

W,  U.  Tel,  Co.  V.  Gibson,  Court  of  Civil  Appeals,  Nov.  18, 1896  (89  £k 
W.  Rep.  198), 

Evidence  that  the  sender  told  the  operator  that  the  person  whose  death 
was  announced  by  a  telegram  was  a  son-in-law  of  the  addressee,  plaintiff, 
and  that  the  plaintiff  would  attend  the  funeral  if  he  received  the  message 
in  time,  does  not  charge  the  telegraph  company  with  knowledge  or 
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sfFeotionate  relations  of  plaintifl  to  the  deoeased,  k>  aa  to  aatluriM  d 
ages  for  mental  distreas. 

W.  n.  Ta.  Co.  V.  BirO^ffleid,  Court  of  CItO  Appeals,  Nor.  SB,  INS  (I 
W.  Bep.  «SB). 

The  telegram  claimed  to  hare  been  n^ligentl;  non-delivered  wm  t 
hf  the  plaintiff  to  his  brother,  reqaesting  him  to  meet  plaintifl  at  a  i 
way  station,  in  order  to  go  together  to  see  their  dying  mothn. 
tether  failing  to  receive  the  ukessage,  did  not  go  to  the  stKiion  and  so 
Dot  meet  plaintiff,  who  stopped  orer  and  as  a  result  did  not  reMh 
ntotfaer  until  after  her  death.  Btid,  that  plaintiff  oould  not  reoow 
mental  injorr  due  to  loss  of  his  brother's  company;  also  that  bilqi 
see  his  mother  alive  was  due  to  his  own  act  in  stopping  over,  "nte  ei 
says:  "  The  courts  of  this  State,  In  this  class  of  cases,  bare  gone  fa 
extending  relief  for  mental  suffering;  but  no  case  haa  been  foand  by 
which  would  justify  extending  the  doctrine  of  "mental  injai^"  to 
extent  claimed  in  this  oaae. 

W.  U.  TeL  Co.  T.  Drake,  Court  of  OivU  Appeals,  Nor.  28,  ISM  (SSS 
Bep.632). 

A  judgment  upon  a  Terdiot  In  favor  of  plaiiftiff  in  an  aoUon  for  d 
ages  for  failure  to  deliver  a  telegram  was  sustained.  The  [vliioipttl  q 
tions  raised  related  to  admission  of  evidence. 

W.  U.  TA.  Oo.  T.  harper,  Court  of  Civil  Appeals,  Deo.  17,  18BS0 
W.  Rep.  SM). 

Fact  that  a  message  as  delivered  by  a  telegraph  company  isnotthea 
as  the  message  received  by  \t  prima  faeU  eetabltshes  negligence. 

Where  the  sender  receives  a,  reply  in  time  to  correct  an  error  thei 
shown  to  have  been  made  by  the  telegraph  company  in  the  original  i 
message,  and  thereby  prevent  toss,  and  fails  to  do  so  because  he  doea 
read  the  reply  carefully,  he  cannot  recover  for  the  loss  caused  by  the  er 

Damages  cacnot  be  recovered  for  error  in  telegram  which  is  part  < 
dealing  in  f  uturee. 

Houston,  East  *  West  Texas  Rg.  IW.  Co.  v.  Davidson,  Court  of  C 
Appeals.  Feb.  4.  1897  (3S  S.  W.  Rep.  MB). 

Telegraph  company  not  liable  for  delay  of  cipher  message  with 
nature  of  which  it  was  not  made  aware. 

Statement  that  it  is  important  and  request  to  rush  it  through 
BufBcient. 

W.  U.  Tel.  Co.  V.  Binhjleld,  Court  of  Civil  Appeals,  Feb.  34,  18W 
8.  W.  Bep.  1O02. 

The  telegram  was  addressed  "  care  sole  hotel "  at  the  place  of  desti 
tioD.    Beld,  that  this  did  n-       f^^  ■on.delivery,  t^g^g^at  thi 
would  have  been  the  duty 
was  at  any  hotel  in  the  cj' 
W.  n.  Tel  Co.  V.  iMck, 
Bep.  S73). 
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Mental  distresss  warrants  actual  damages. 

Telegraph  company  seeking  to  excuse  prompt  delivery  on  ground  that 
no  deliveries  were  made  from  the  terminal  offioe  after  a  oertain  hour  in 
the  evening,  has  the  burden  of  showing  that  the  rule  is  reasonable.  Mere 
evidence  that  receipts  are  '*  small,"  insufficient. 

W.  U.  Td,  Co.  V.  Carver,  Court  of  Civil  Appeals,  Maroh  8,  1807  (89  8. 
W.  Rep.  1020). 

The  only  question  was  as  to  the  measure  of  damages  for  Cftihire  to  send 
a  oommercial  message. 

Fbdbral  CoTJ«TS,  —  TVhittemore  v.  W,  U.  Td.  Co.,,  Cirouit  Goort. 
District  of  Kansas,  First  Division,  Deo.  21, 1896  (71  Fed.  Rep.  851). 

(Charge  to  jury.)  If  the  sender  of  a  telegram,  knowing  the  addressee 
lives  without  the  free  delivery  limit,  makes  no  provision  for  speefal 
delivery,  the  company  is  not  liable  for  failure  to  delirer,  unless  the  opera- 
tor at  Uie  transmitting  office  waived  prepayment  or  guaranty. 

If  the  agent  at  the  terminal  office  fails  to  comply  with  a  rule  of  the 
oompany  requiring  him  to  wire  back  for  prepayment  or  guarant|r  and 
undertakes  to  have  Uie  telegram  delivered  beyomd  Uie  free  delivery  limit, 
trusting  to  voluntary  payment  by  the  addressee,  he  must  deliver  it  with 
reasonable  promptness. 

Stafford  v.  W.  U.  Td.  Co.,  Circuit  Court,  Southern  District  of  Califor- 
nia, March  8, 1886  (73  Fed.  Rep.  278). 

Under  the  following  provision  of  the  California  Civil  Code:  **Seo.  8308» 
every  person  whose  message  is  refused  or  postponed,  contrary  to  the  pro- 
vision of  this  chapter,  is  entitled  to  recover  from  the  carrier  his  actual 
damages,  and  $50  in  addition  thereto;"  a  person  who  alleges  in  his  oom- 
plaint  a  valid  contract  with  a  telegraph  company  for  transmission  and 
delivery  of  a  message,  and  a  breach  of  such  contract  by  the  compsny, 
although  not  alleging  that  any  substantial  damages  projimatfly  resulted 
from  the  breach,  may  still  recover  nominal  damages^ 
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AhuMmg  owner,  righU  of,  as  to  mmm  of  hk^hwrnj  Ibr  etoe- 
trieal  pnrpoflos.    (See  Note,  p.  161.) 

In  rural  highway,  fee  to  center  of  which  is  in  abutting 
owner,  erection  «if  telegraph  poles  and  wires  imposes  new 
servitude,  for  which  compensation  must  be  made. 
Under  circumstances  of  given  case,  only  nominal  oompensar 
tion  allowed. 

Postal  Telegraph  Cable  Co.  v.  Bruen  (N.  Y.) HO 

In  city  streets,  maintenance  of  telephone  appliances  under 
legislative  and  municipal  consent  does  not  constitute  new 
easement  for  which  abutting  owner  is  entitled  to  compen- 
sation. 

Compensation  to,  not  prerequisite  to  placing  of  telephone 
poles  under  ordinance  making  company  **  liable  for  all 
damages  caused  to  public  or  private  property  by  reason  of 
said  privilege." 

Incurs  no  liability  in  cutting  down  telephone  pole  in  street 
in  front  of  his  property,  placed  there  without  compliance 
with  city  ordinance  requiring  written  application  designat- 
ing number,  size  and  position  of  poles  and  payment  of 
license  fee. 

York  Telephone  Company  y.  Keesey  (Pa.) 107 

In  action  for  damages  by  reason  of  constructing  telephone 
line  in  street,  evidence  of  value  of  land  as  it  would  have 
been  if  poles  not  erected,  cannot  be  received. 

Blashfield  v.  Empire  State  Teleph.  &  Tel.  Co.  (N.  Y.) .  12K 

Electric  light  appliances,  in  rural  highway,  impose  no  new 
servitude. 

Palmer  v.  Larchmont  Elec.  Co.  (N.  Y.) 1^ 

Electric  street  railway  in  city  street  imposes  new  burden 
and  abutter  owning  fee  to  center  of  street  entitled  to  com- 
pensation. 

Clark  V.  Middletown-Coshen  Traction  Co.  (N.  Y.). . .  •         148 

Contra, 

State,  Roebling  Pros.  t.  Trenton  (N.  J.) 187 

Not  entitled  to  injunction  restraining  laying  of  electric 
street  railway  in  street,  fee  of  which  is  in  city  in  trust  for 

(883) 
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public  uae,  on  ground  that  it  will  impair  his  fawement  of 
ingress  and  egress,  since  he  has  remedj  in  damages. 

Haskell  y.  Denver  Tramway  Co.  (GoL). 151,  nota 

Entitled  to  injunction  restraining  use  of  street  by  street 
railway  in  defiiult  of  consent  of  migority  of  frontage  of 
abutting  owners,  required  by  statute. 

Beeson  Y.  Chicago  (U.S.) 151,  nola 


Ownership  of  trees  by,  subordinate  to  rights,  powers  and 
duties  of  munioixMJ  authorities  in  '^nrotectioa,  promotioii 
and  establishment  of  public  uses. 

Cannot  maintain  trespass  for  cutting  trees  by  telei^ons 
company  by  direction  of  municipal  authorities;  this  irra* 
spective  of  question  whether  or  not  tel^hone  serriceoon- 
fltitates  additional  burden;  and  assuming  that  abutting 
owner  owns  fee  of  land  to  center  of  street.  If  such  cut- 
ting were  unnecessary,  action  would  be  in  case  for 
damages. 

Southern  Bell  Telephone  Co.  t.  Francis  (Ala.).- 

Cutting  of  trees  of,  by  telephone  company  cannot  be  author- 
i2sed  by  board  at  town  selectmen. 

Bradley  ▼.  Southern  New  England   Telephone  Cow 
,  (0>nn.) KB 

Question  of  evidence  in  action  against  telegraph  company 
for  statutnry  penalty  for  knowingly  and  wilfully  cutting 
trees. 

Postal  Telegrrph  Cable  Co.  v.  Lenoir  (Ala.)  ....        167,  note. 

Lineman  of  telegraph  company  cannot  be  convicted  of  mal- 
icious mischief  for  cutting  shade  trees  if  done  in  line  of  his 
duty,  for  purpose  of  relieving  wires,  and  without  malice. 

Commonwealth  v.  Smith  (Pa.) 167,  note 


Secretary  of  telephone  company  not  ita  agent  in  sense  that 
company  bound  by  his  damaging  admissions. 

East  Tenneseee  Telephone  Ck).  v.  Simms'  Admr.  (Ky.)         297 

Telegraph  company  not  agent  of  sender  of  dispatch,  so  that 
receiver  can  hold  him  to  terms  as  erroneously  transmitted. 

Shingleur  v.  W.  U.  Tel.  O).  (Miss.) 788 

Acts  of  agents  held  to  operate  as  waiver  of  stipulation  in 
telegraph  blank. 

Will  V.  Postal  TeL  Cable  Co.  (N.  Y.) wt 
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Burden  of  prooH 

P)xx)f  thmt  message  not  transmitted  as  reoeived  for  trans- 
mission raises  presomption  of  negligence  of  telegraph 
company. 

Reed  V.  W.  U.  Tel.  Co.  (Mo.) 791 

Western  Union  TeL  Co.  v.  Harper  (Tex.) 880,  note. 

Oallfond*  tclc|(raph  ■tatmta. 

Complaint  held  sufficient  for  recovery  of  nominal  damages. 

Stafford  ▼•  W.  U.  TeL  Co.  (U.S.) 881,  note. 

C«riiorarL 

To  review  ordinance. 

State,  Cape  May,  &o,  Co.  Pros.  v.  Cape  May  (N.  J.) .  •  43 

C«  (4  Cl  4C  Cl  i<  C<  ((  ((  i(  AQ 

Cape  May,  &c  R.  Co.  v.  Cape  May  (N.  J.) 45 

State,  Marshall  Pros.  v.  Bayonne  (N.  J.) 118 

State,  Roebling  Pros.  v.  Trenton  Pass.  R.  Co.  (N.  J.) .  18 

To  review  assessment. 

People  ex  rel.  Edison  Elec.  Lt.  Co.  v.  Campbell  (N.  T.)        668 

dplMr  mnd  unlBtallii^lo  6!mpm,tehmm.    (See  ''  Damages,*^ 

CompArativo  B«sliirenee. 

Recognized  only  in  Qeorgia,  Illinois  and  Tennessee  and  per- 
haps a  few  other  States,  not  including  Colorado. 

Denver  Tramway  Co.  V.  Reid  (0>L) 899 

l^ot  in  Arkansas. 

Johnson  v.  Stewart  (Ark.). .  619,  notew 

,tloii«    (flee  "  Eminent  Domain.*^) 


GoBsiltntloiial  law. 

Indiana  statute  of  1898,  requiring  telegraph  companies  to 
pay  tax  upon  property  within  State  valued  at  such  pro- 
XX>rtion  of  whole  value  of  its  capital  stock  as  length  of 
lines  within  State  bears  to  length'  of  lines  everywhere, 
deducting  sum  equal  to  value  of  real  estate  and  machinery 
subject  to  local  taxation  within  State,  is  constitutional 
and  valid,  notwithstanding  that  nothing  is  in  terms 
directed  to  be  deducted  from  valuation,  either  for  value 
of  franchises  from  United  States  or  for  value  of  real 
estate  and  machinery  situated  and  taxed  in  other  States. 

Western  Union  Tel.  (>>.  v.  Taggart  (U.  S.) 681 


r.  state  I 

Kew  Jeraej  statute  authorizii^  street  n 
use  electric  motors  iiutead  of  horseB,  | 
munioip&l  anthoritiee  be  first  obtaine( 
mnnjdpal  authorities  to  authorise  use 
tion  of  poles  and  wires,  held  not  1 
taking  [novate  property  fc«  publio  naa 
tion. 

State,  Roebling  Pros.  ▼.  Trenton  I 

Statute  which  prescribes  duties  of  both  ■- 

and  telephone  companies  as  common 

Btitatlanal  as  embracing  more  than  od 

Central  Cnion  Teleph.  Co.  v.  Fehi 

Statutes  presoribiog  penalties  for  negl 
companies  not  repugnant  to  interst 
vlsioiu  of  Federal  Ckmstitntion. 

Western  Union  TeL  Co.  t.  Jnmaa 
Western  Union  TeL.  Co.  t.  Powal 


Ceotra«t.    (See  "  iKserimtnoMon.'^ 

ContrlbatArr  iwcIiKaBc*.    (See  also  "  Dv 
"Duiyo/IVaDdera") 

Act  of  policeman  on  duty.  In  attemptlni 

hla  mace  broken  wire  hanging  in  dan) 

street  crossing  and  emitting  sparks,  h 

Dillon  T.  Allegheny  County  Ug^l 

To  walk  into  live  electric  wii«  bom  wb 
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troUejr  win  bj  nninsulftted  ipan  win,  quMkioii  held 
proper  for  jury. 
r  MoAdemy.  Central  BailwajdtEleo.  Co.  (Ckmn.)  ..••         M8 

QnAetion  proper  for  jury  in  oaee  when  oonduotor  of  troll^j 
car  killed  by  contact  with  trolley  post. 

Pierce  y.  Camden,  Ac  Ry.  Co.  (N.J.) •         177 

Beneficiary  of  telegram  bound  to  reasonable  diligence,  on 
learning  of  error,  ftc.,  to  reduce  loss. 

Western  Union  Tel.  Co.  v.  Hart  (111.) 876,  note. 

••  ••       "      "  y.  Harper  (Tex.) 880,note. 

IhuBacea  and  measure  of  damages  for  orror.  Ae-  la  tnuw- 
■iesion  of  talog^rams. 

For  delay  of  cipher  dispatch,  of  whose  importance  it  has  no 
notice,  company  liable  only  to  extent  of  sum  paid  for 
transmission. 

Fergusson  Brothers  v.  Anglo-American  TeL  Co.  (Pa).         819 

Company  not  liable  for  delay  of  cipher  message  with  natun 
of  which  it  had  no  notice.  Statement  that  it  was  import- 
ant and  request  to  rush  it  not  sufficient. 

Houston,  &c.  Tel.  0>.  y.  Davidson  (Tex.) 880,  note. 

Tel^jam  in  words  **  Elammerer  renews  orders,"  followed  by 
further  words  in  cipher,  with  other  circumstances,  held  to 
sufficiently  indicate  importance  of  prompt  delivery  to  war- 
rant recovery  of  actual  damages. 

Western  Union  Tel.  0>.  v.  Nagle  dt  Winn  (Tex.) 848 

Telegram  in  words  '*  Come  at  once.  Bring  father  to  secun 
my  bond,"  held,  with  other  circumstances,  sufficient  notioe 
of  importance  of  telegram  to  warrant  verdict  awarding 
damages  for  injury  due  to  detention  in  jaiL 

Western  Union  Tel.  Co.  v.  Qossett  (Tex.) 847 

Where  result  of  error  in  transmission  of  telegram  is  loss  on 
sale  of  real  estate,  measure  of  damages  against  company 
is  amount  of  such  loss. 

Reed  V.  W.  U.  Tel.  Co.  (Mo.) 791 

Loss  of  prospective  profits  held  proper  element  of  damages. 

Western  Union  Tel.  0>.  v.  Nagle  &  Winn  (Tex.)  .  •  • .         841 

Gkiins  prevented  are  an  element. 

Fairley  y.  W.  U.  Tel.  Co.  (Miss.) 876,  note. 

8450  not  excessive  for  failure  to  deliver  telegram  announcing 
death  of  child. 

Western  Union  Tel.  Co.  v.  Ghiest  (Tex.) 877,  note. 


Statute  prohibltiiiK  dlsorlminfttion  b^  te] 
held  to  applj  to  duorimiiution  iioto 
oanta  for  telephone  bat  ftlso  betweei 
InstrumeutB. 

Central  0nion  Telepb.  Co.  t.  Fehrl 

Contract  of  railroad  company  pnrportlng 

right  of  way  to  one  telegraph  company 

Union  Tnut  Co.  v.  Atohison,  &o.  I 

Onited  States  v.  U.  P.  tty.  Co.,  i 

(U.S.) 


D«tr  of  el»«trlo»l  eompMBlea 

Privilege  granted  to  electrical  oompai 
anthoritiee  to  encumber  public  highwa 
Ilkel7  to  endanger  traveling  public 
employed  and  controlled,  imposes  ni 
managing  their  affairs  so  aa  to  make  t 
of  street  substantially  as  safe  as  befori 
of  injury  by  suoh  appliances  when  no 
tkm  raises  presumption  of  negligence. 

Evidence  held  suffloient  to  warrant  deola 
wire  by  shook  from  which  injury 
charged  throng  feed  wire  of  trolley  n 

Joint  action  against  both  oomponies  sust 

Weotera  Union  Tel.  Co.  of  Baltlm 

Use  of  Ndson(Md.) 

It  is  duty  of  eleetric  light  company  to  pe 
wires  at  points  where  persons  are  a^ 
with  them,  and  to  use  utmost  care  to  b 

Proof  that  person  injured  by  eontact 
wim  <il.  nlfusi  where  ininilation  defectl 
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dangerous  ourrent  of  electricity  as  to  be  liable«  upon 
ooming  into  contact  with  wires  of  other  companies,  to 
cause  injury  or  death  to  employes  of  the  latter  while 
engaged  in  the  performance  of  their  duties,  it  is  under 
duty  to  such  employes  to  observe  at  least  ordinary  dili- 
gence not  only  in  preventing  such  contact,  but  also  in 
discovering  and  preventing  its  continuance,  even  when 
occasioned  by  negligenceof  others,  including  corporation 
whose  employes  are  thus  exposed  to  danger. 
Circumstances  held  sufficient  to  warrant  inference  that 
person  was  killed  by  electric  shock,  whether  or  not  death 
would  have  ensued  had  he  not  fallen  from  pole. 

Atlanta  Consolidated  St.  By.  Co.  v.  Owings  (Qa.).  •  •  •         871 

Each  of  several  electrical  companies,  which  by  agreement 
occupy  conmion  pole  to  support  their  wires,  bound  to  take 
all  reasonable  precautions  to  prevent  injury  to  servants  of 
any  of  the  others,  who  may  be  sent  there  in  pursuance  of 
the  conmion  right;  and  this  duty  is  not  so  circumscribed 
that  it  ceases  to  exist  if  servant  of  one  company  happens 
to  rest  hand  or  foot  upon  crossarm  belonging  to  another 
company,  or  to  touch  its  wires. 

Fact  that  wire  is  insulated  at  all  is  evidence  that  company 
maintaining  it  is  aware  of  possibility  and  danger  of  con- 
tact with  it.  Fact  that  wire  appears  to  be  insulated  is 
calotdated  to  inspire  reliance  upon  its  safety.  Company 
maintaining  it  therefore  chargeable  with  high  degree  of 
care  to  keep  insulation  perfect. 

Newark  Electric  Lt.  &  P.  Co.  v.  Carden  (IJ.  S.) 876 

Fact  that  electric  company  permitted  uninsulated  wire  to 
remain  on  poles,  in  street  crowded  with  live  wires,  though 
knowing  that  it  was  liable  to  break  and  carry  current  to 
ground  by  falling  across  live  vrire,  held  to  warrant  finding 
of  negligence. 

Dillon  V.  Allegheny  County  Light  Co.  (Pa.) 843 

In  action  for  killing  horse  by  shock  from  trolley  wire  hang- 
ing loose  in  street,  held  that  company  bound  to  highest 
degree  of  care  commensurate  with  the  danger,  and  fact 
that  wire  was  permitted  to  hang  where  it  did  was  jnnma 
facie  proof  of  negligence. 

Larson  V.  Central  Railway  Co.  (111.) 803,  note* 

Facts  that  horse  stepped  on  rail  of  trolley  road  and  imme- 
diately fell  to  ground  in  dying  condition;  also  that  its 
driver  touching  harness,  received  severe  shock — heldjnnma 
facie  proof  of  defective  insulation  and  so  of  negligence. 

Clark  V.  Nassau  Electric  Railroad  0>.  (N.  T.) 884 
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Giroumstanoes  under  which  lineman  of  electric  light  oom- 
pany  was  injured  by  shock  from  uninsulated  wire  of  trol- 
ley road  held  not  such  that  railroad  company  oould  have 
reasonably  anticipated  such  an  accident. 

Huber  ▼•  La  Crosse  City  By.  Co.  (Wis.) W 

In  case  of  injury  caused  by  shock  from  broken  telephone 
wire  fallen  across  trolley  wire,  action  held  jointly  main- 
tainable against  telephone  and  railway  companies. 

McKay  &  Roche  t.  Southern  Bell  Teleph.  A  Tel.  Co., 
&c.  (Ala.) ...         221 

Injury  by  shock  from  telephone  wire,  broken  and  fallen 
upon  trolley  wire,  held  due  to  concurring  negligence  of 
owners  of  both  wires. 

i  Facts  held  to  warrant  inference  that  telephone  wire  received 

current  from  trolley  wire,  without  direct  evidence  of 

I  actual  contact. 

}  City  Electric  St.  Ry.  Co.  ▼.  Conery  (Ark.) SIT 

■I 

T 


I 


1 


Questions  of  evidence  in  case  of  injury  by  electric  shock. 
\  East  Tennessee  Telephone  (}o.  v.  Simms'  Admr.  (Ky.) . 

Instructions  to  jury  in  action  for  damages  due  to  shock 
caused  by  contact  with  broken  wire  held  not  to  constitute 
reversible  error. 

Mitchell  V.  Charleston  Light  &  Power  Ck>.  (S.  C.) 

Falling  of  insulator  which  simply  rested  on  peg  on  crossarm 
of  high  pole  standing  in  populous  street,  and  having  upon 
it  many  wires,  which  required  frequent  adjustment  by 
linemen,  ia  prima  facte  proof  of  negligeDce. 

Company  maintaining  such  pole,  whether  or  not  it  main- 
tained the  particular  insulator,  was  charged  with  duty  of 
keeping  pole  and  all  appliances  upon  it  in  such  condition 
as  to  protect  travelers  from  unnecessary  hazard. 

Quill  V.  Empire  State  Teleph.  &  Tel.  Co.  (N.  Y.) 808 

In  action  by  person  walking  in  street  on  account  of  injuries 
received  by  switch-stick  which  flew  from  hands  of  con- 
ductor of  trolley  car,  while  attempting  to  free  trolley 
caught  in  frog  in  overhead  switch,  questions  of  negligence 
and  contributory  negligence  properly  submitted  to  jury. 

Manning  v.  West  End  Street  Ry.  Co.  (Mass.) 829 

Post  from  four  to  six  feet  high,  placed  in  carriage  way  of 
city  street,  and  guy  wire  attached  to  it  four  or  five  feet 
from  ground,  to  support  pole  for  electric  wires,  is  danger- 
ous obstruction,  and  person  injured  by  guy  wire  entitled 
to  recover,  although  accident  would  not  have  happened 
but  for  fright  of  his  horse. 

Lundeen  v.  Livingston  Elec.  Lt.  Co.  (Mont.) 822 
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Eleotrio  street  railway  negligent  in  placing  guy  wires  over 
track  of  steam  railway  company  so  as  to  endanger  em- 
I^oyes  of  latter;  steam  railway  company  negligent  in  per- 
mitting wires  to  be  so  placed. 

Erslew  ▼.  New  Orleans,  &o.  B.  Co.  et  al.  (La.)*  •       888,  notOb 

Nonsuit  improperly  granted  in  action  for  death  of  boy 
thrown  into  the  air  by  sudden  raising  of  feed  wire  from 
street  by  employes  of  electric  street  railway  company. 

Devine  ▼.  Brooklyn  Heights  Bailroad  Ck>.  (N.  Y.) 816 

In  action  based  on  injury  to  boy  by  falling  of  electric  light 
pole  which  employes  of  defendant  were  taking  down,  ques* 
tions  of  defendant's  negligence  held  properly  submitted 
to  jury. 

Kyle  ▼.  Southern  Electric  Light  &  Power  Ck>.  (Pa.)    88d,  note* 

In  action  for  damages  for  injuries  caused  by  collision  of 
trolley  car  with  hook  and  ladder  truck,  judgment  for 
plaintiff  sustained,  it  appearing  that  but  for  overcrowding 
oar  might  have  been  stopped  in  time  to  avoid  accident. 

This  in  spite  of  fact  of  erroneous  charge  as  to  failure  to  equip 
car  with  specified  motor. 

Oarthright  ▼•  Bichmond  Bailway  A  Elec.  Ck>.  (Va.).  •         811 

Electric  street  railway  company,  running  its  cars  by 
overhead  wires,  must  use  every  means  to  protect  public 
from  injury,  regardless  of  expense,  and  must  at  once 
repair  wires  broken  by  accident. 

Ck)ok  V.  Wilmington  City  Elec.  Co.  (Del.) 801,  note* 

Qas  company  held  liable  for  injuries  caused  by  explosion  of 
boiler  used  in  electric  light  works,  upon  grounds  that  if 
electric  light  company's  corporate  existence  was  suspended 
the  gas  company  succeeding  it  was  directly  liable;  and  if 
not  suspended  it  was  agent  of  the  gas  company  which  was 
liable  for  its  torts. 

Kaufman,   Strauss  &   Ck>.   v.    Louisville   Elec.  Lt. 
Co.  (Ky.) 888,not», 

Datj  of  eleetrioal  eompanies  to  their  employes* 

Law  imposes  duty  on  electric  street  railway,  authorised 
to  use  so  dangerous  an  agency  as  electricity  and  so 
dangerous  appliance  as  iminsulated  trolley  wire,  duty 
of  using  very  high  degree  of  care,  and  holds  it  ac- 
countable for  injury  to  any  person,  including  its  own 
employes,  for  neglect  of  that  duty. 

Company  properly  held  liable  for  injury  to  lineman  due  to 
shock  communicated  to  him  from  trolley  wire  by  uninsu* 
lated  span-wire. 

McAdam  v.  Central  Bailway  &  Elec.  Co.  (Conn.) 
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In  action  for  damages  for  death  of  employe  of  electric  light 
company  killed  by  electric  shock  while  turning  on  elec- 
tricity by  means  of  a  cut-out  box,  in  order  to  lig^t  an 
electric  lamp  which  he  found  in  darkness,  the  same  being 
in  the  line  c^  his  duty,  it  appearing  that  the  shock  was 
due  to  defective  insulation,  which  had  been  discovered  by 
another  employe,  who  had  thereupon  adopted  one  rather 
than  another  method  of  cutting  that  lamp  out  from  the 
circuit,  keeping  the  others  lighted,  held  competent  to  show 
that  the  other  course  might  have  been  adopted  and  the 
accident  thereby  averted. 

This  condition  of  affairs  held  to  be  covered  by  language  of 
employer's  liability  act,  St.  Ibb7,  ch.  2^70,  as  being  ''defect 
in  condition  of  machinery." 

WiUey  ▼.  Boston  Elec.  lit  Co.  (Mass.) 164 

Degree  of  care  required  of  master  to  furnish  servant  with 
safe  appliances  is  measured  by  danger  of  forces  employed. 

In  action  for  death  of  employe  of  electric  light  company, 
by  shock  from  defective  insulation,  facts  held  sufficient  to 
warrant  submission  of  question  of  negligence  to  jury. 

Harroun  v.  Brush  Elec.  Light  Go.  (N.  T.) 887 

^n  action  for  damages  for  injuries  by  burning  and  shock, 
caused  to  employe  of  electric  street  railway  by  contact 
with  fire  alarm  telegraph  wire  fallen  upon  and  charged 
from  trolley  wire,  instructions  to  jury  held  erroneous  as 
tending  to  base  liability  upon  fact  of  danger  rather  than 
upon  negligence  of  company. 

Lincoln  Street  Ry,  Co.  v.  Cox  (Neb.) 853 

In  action  for  damages  for  death  by  electric  shock  of  lamp 
trimmer  of  electric  light  company,  plaintiff  held  properly 
required  to  furnish  bill  of  particulars  as  to  that  branch  of 
complaint  in  which  was  charged  failure  to  employ  cei> 
tain  improved  appliances  in  general  use  and  necessary  to 
safety  of  trimmers;  but  not  as  to  that  branch  in  which 
defective  construction  and  negligent  maintenance  of 
lamp  was  charged,  that  being  peculiarly  within  defend- 
ant's  knowledge. 

Stillman  v.  Brush  Elec.  Lt.  Co.  of  Rochester  (N.  Y.).  841 

In  action  for  damages  for  injuries  to  lineman  of  telegraph 
company  by  shock,  facts  held  to  warrant  judgment  for 
plaintiff.  Instructions  to  jury  as  to  assumption  of  risks 
by  servant  and  duty  of  employer  to  protect  servant  held 
proper. 

Western  Union  Tel.  Co.  v.  McMullen  (N.  J.) 
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Erection  of  telegraph  pole  by  railroad  company  ao  near  its 

track  as  to  endanger  employes  is  negligence. 
Employe  ignorant  of  such  dangerous  condition  and  using 

ordinary  care  does  not  assume  such  risk  as  incident  to  his 

emplo3rment. 

Whipple  y.  N.  Y.  &a  B.  Go.  (B.  I.) 8M,  note^ 

Where  in  erection  of  telegraph  pole,  occasion  arises  for 
casual  use  of  pole  of  another  company,  it  is  no  breach  of 
master's  duty  to  direct  employe  to  climb  pole  without 
previous  inspection  of  it.  Risk  incidental  to  service  and 
assumed  by  employe. 

Dixon  ▼.  W.  U.  TeL  Co.  (U.  S.) 870 

In  action  based  on  injuries  to  lineman  on  trolley  road 
knocked  from  tower  wagon  and  injured  by  car,  question 
of  sufficiency  of  appliances  for  stopping  car  quickly  held 
proper  for  jury  with  instruction  that  defendant  bound  to  ; 
provide  not  the  very  best  appliances,  but  only  such  as 
reasonable  and  prudent  m  ^n  would  provide. 

Atlantic  Avenue  B.  Co.  v.  Van  Dyke  (U.  S.) . .  •       894,  note* 

Lineman  not  chargeable  with  knowledge  of  latent  defect  in 
pole  which  broke  and  fell  upon  him. 

Bland  v.  Shreveport  Belt  By.  Co.  (La.) 898,  notai 

Motorman  assumes  risk  of  defective  brake,  as  to  which  he 
must  have  known,  but  not  of  necessity  for  use  of  sand  to 
regulate  speed  of  cars  upon  hill  in  question. 

Windover  V.  Troy  City  By.  Co.  (N.  Y.) 881 

In  action  for  damages  for  death  of  conductor  of  open  trolley 
car,  killed  by  contact  with  trolley  post,  held  proper  for 
jury  to  determine  whether  danger  obvious  and  assumed 
l^  contract  of  service. 

Pierce  V.  Camden,  ftc.  By.  Co.  (N.  J.) 877 

Person  employed  as  conductor  assumes  risk  of  injuries 
received  in  billing  from  trolley  car,  not  equipped  with 
life  guard  to  prevent  person's  foot  from  passing  under 
wheels. 

Denver  Tramway  Co.  y.  Nesbit  (CoL) 878 

Held  not  sufficient  evidence  of  negligence  of  electric  street 
railway  company  in  emplojring  motorman  by  whose  neg* 
ligence  conductor  was  injured,  to  justify  verdict  for 
plaintiff. 

Gier  ▼.  Los  Angeles  Consol.  Elec.  By.  Oo.  (GaL).       896,  note. 

Circumstances  held  insufficient  to  charge  trolley  railway 
company  with  death  of  motorman« 

Kenneson  V.  WestEndfit.  By.  Co.  (ICass.) 894,  note. 
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Conductors  of  two  electrio  railway  cars  on  Bame  road  m 

fellow  servants,  and  common  emplDyer  not    li&ble    for  J 

injury  to  one  due  to  coUiaion  caused  by  neglieence  of  the  I 

otber.  I 

Baltimore  Tnut,  &o.  Co.  v.  Atlantio  Traction  Co.  I 

(U.  S.) ■K.MIM. 

Paint  shop  superintendent  anting  as  motorman  held  to  be 
regariled  aa  motorman  in  applying  employer's  liability  act 
t«  action  for  injury  to  employe  who  was  assisting  bj 
Ifuiiling  trolley. 

Britton  v.  West  End  St.  By.  Co,  (Mass.) »>,  oat& 

Track  repairer  and  motorman  held  to  be  fellow  servants,  and 
electric  street  rallvray  company  employing  them  not  liable 
for  injury  to  one  by  uegliEence  of  the  other. 

Lunilquiat  v.  Duluth  St.  Ey.  Co.  (Mian.) SS 

Lineman  assumes  risk  of  improperly  guyed  pole,  due  to  neg- 
ligence of  fellow  workman. 

Green  V.  W.  U.  Tel.  Co.  (U.S.) 38S, 

Lineman  cannot  recaver  from  electric  company  employing 
hiin  for  injuries  received  by  breaking  of  limb  of  tree  on 
private  property,  which  he  had  climbed  in  order  to  string 
wires,  tree  not  being  appliance  furnished  him  by  com- 
pany, for  defective  condition  of  which  it  was  liable. 

YtiirsU'y  V,  bunstt  Ti-lcph,  &  Tc!   Co.  (Oil.) 

JulRment  of  nonsuit  affirmed  in  action  for  death  of  molor- 
inaii  by  contact  with  pole. 

Sun^ly  V,  Siivaniiah  Street  Eailroad(Ga.) 3W, 

Duty  of  electric  street  ra]lwa.r   compkniee  to  their  pk«- 

■eugers. 

Ah  common  carrier,  company  bound  to  more  than  ordinary 
care  an<i  skill  to  secure  saffty  of  passeuj;ers. 

East  Omaha  St.  Ky.  Co.  v.  Oodola  (.Veb  ) 

Although  passenger  negligently  expose  himself  to  danper, 
still  company  liable  if  negligent  in  failing  to  discover  Ills 
peril  or  avoid  it  when  discovered. 

Omaha  St.  Ry.  Co.  v.  Martin  (Neb.) 

Conclusive  evidence  of  negligence  to  provide  but  one  m.in 
to  operate  trolley  car  when  in  passing  switches  attentiun 
of  one  man  needed  at  each  end. 

Redlield  v.  Oakland  Consol.  St.  Ry.  Co,  (Cal.) 

Negligent  to  run  electric  car  on  slippery  track  down  grade 
at  such  speed  that  car  cannot  be  controlled. 

Danville  St.  Ky.  Co,  v.  Payne  (Va.) 


1 


INDEX,  898 


PAOB 

Findiiig  of  negligenoe  taatained  in  case  where  crowded 
troUey  can  were  run  around  curve  at  snoh  speed  as  to 
throw  some  passengers  down  and  others  off. 

East  Omaha  St.  Ry.  Co.  ▼.  aodola(Neb.) 4M 

Whf'ther  or  not  negligent  to  run  troUey  car  at  rate  of  fifteen 
^     miles  per  hour,  down  grade  and  around  sharp  ourre,  plat- 
form being  filled  with  passengers,  is  question  for  jury. 

Beber  v.  Pittsburg  &  Birmingham  Traction  Ck>.  (F«l)         i46 

Kegligent  for  motorman  to  leave  brake  handle  set  to  hold 
car  at  rest  and  leave  platform. 

Gilmore  V.  Brooklyn  Heights  R.  Co.  (N.  T.) 4S2 

Kegligent  for  motorman  to  go  to  rear  of  car  to  adjust  trol- 
ley without  first  shutting  off  power. 

Bedfield  v.  Oakland  Consol.  St.  Ry.  Co.  (Cal.) 890 

Hsgiigent  for  motorman  to  proceed  when  situation  of  car 
or  of  vehicle  standing  in  street  such  as  to  apprise  him 
of  liability  of  collision  and  consequent  injury  to  paasen- 
gsro,  though  only  by  movement  of  vehicle. 

Wood  V.  Brooklyn  City  R.  Ca  (N.  Y.) 439 

Kegligent  for  motorman  to  stop  and  hold  car  at  place  where 
dangerous  for  person  to  undertake  to  board  it. 

Vasele  v.  Grant  St.  Elec.  Ry.  Co.  (Wash.) 467,  note. 

Cbmpany  bound  to  allow  passenger  sufficient  time  to  safely 
alight  from  trolley  car. 

Boikens  v.  New  Orleans  &  Carrollton  Ry.  Co.  (La.)  456,  note. 
Owes  passenger  alighting  from  car  duty  of  safe  passage 
across  track  at  street  crossing  without  peril  from  its  acts. 

Cincinnati  St.  Ry.  Co.  v.  Snell  (Ohio) 486 

Relation  of  passenger  and  carrier  ends  when  person  safely 
landed  from  car. 

Smith  V.  City  &  Suburban  By.  Co.  (Oregon) 661 

Company  not  bound  by  practice  of  employes  of  slowing 
trolley  cars  to  allow  passengers  to  alight. 

Jagger  v.  People's  St.  Ry.  Co.  (Pa.) i67,  note. 

Question  of  negligence  of  company  in  permitting  tree  to  be 
within  five  or  six  inches  of  car  on  track,  proper  for  jury. 

Sias  V.  Roche3terRy.  Co.  (N.  Y) 466,  note. 

Evidence  held  insufficient  to  affect  company  with  notice 
ttiat  passenger  liable  to  receive  shock  by  stepping  upon 
metalHc  plate  charged  with  electricity  by  induction. 

East  St.  Louis  Elec.  St.  By.  Co.  v.  Sliger  (IlL). . .        456.  note. 


Qneetjon  of  evidence  to  chazge  company  with  notk«  of  n&> 
nfe  oonditton  of  trolley  wire. 

Richmond  Raitwajr  &  EUec  Co.  v,  Bowles  (V».> 

DkIT  of  pkiaengars  on  •l«ctrl«  dtraet  ea««  to   protAcI 
IhasM  ilToa  from  li^nry. 

When  atighliDg  from  oar,  white  bound  to  anticipate  that 

oar  may  oome  m  oppoeito  direction  on  parallel  track,  not 

bound  to  antioipatA  that  it  will  oome  at  dangerous  speed. 

CtnciunaU  at.  By.  Oo.  v.  Snell  (Ohio) 

Whe'beror  not  oontributory  negligenoe  perm  to  jomp  tram 
trtilley  car  going  four  or  Sre  miles  an  hour  b  qneition  fbr 

Jagger  V.  Peoples' at  By.  Co.  (Pa.) «I 

Whether  contributory  negligence  to  try  to  board  oar  at  given 
place,  ia  question  for  jury. 

Vaaelev.  Grant  St.  By.  Oo.  (Wash.) W 


] 
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Same,  to  alight  from  slowly  moving  oar. 

Denver  Tramway  Co.  v.  Beid  (Ccd.) • 

Held  contributory  negligence  per  ae : 

For  pawenger  acquainted  with  line  and  lt«  dacgera.    In  _ 

spite  of  waming  notice  posted  in  car,  to  step  on  foot-boaid  ^M 

and  stand  with  back  to  trolley  post,  in  attempt  to  aligbt  ^^ 

from  rapidly  moving  car. 

State  of  Maryland  to  Use  of  Sharkey  v.  Lake  Bolaod 
Elevated  Railway  Co.  <UtI.) 411 

To  ride  on  steps  of  moving  troUey  car  when  there  Is  room  to 
stand  inside. 

McDonald  v.  Montgomery  St.  Ry.  Co.  (Ala.) iSC,  wte. 

To  ride  on  bumper  at  rear  end  of  otowded  trolley  car. 

Bard  V.  Pennsylvania  Traction  Co.  (Pa.) M4 

Held  not  contributory  negligeace  per  »e : 
To  attempt  to  board  moving  trolley  car. 

Cicero  ft  Proviso  St.  Ry.  Co.  v.  Hejxner  (111.) 4M 

Omaha  St.  Ry.  Co.  v.  Martin(Neb.  ) 411 

To  ride  on  foot-board  of  trolley  car,  there  being  no  room 
within. 

Woodv.  Brooklyn  City  R.  Co.  (N.  T.) «9 

Or  on  platform. 

East  Omaha  St.  Ry.  Co.  V.  Godola(Neh.) W 

On  crowded  trolley  car  to  stand,  by  direction  of  conductor, 
upon  rear  platform,  holding  on  to  rail. 

Beber  v.  Pittsburg  ft  mrmingham  Tmction  Co.  (Pa.).         W 
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Dntj  of  eleetrie  sir«et  railway  companies  to  travoloni 
lapoM  hif^wajra*    (See  Note,  p.       .) 

Company  has  no  exclusive  right  to  use  that  {Mtrt  of  street 

occupied  by  its  tracks. 

Mahoney  v.  San  Francisco,  Ac.  Ry.  Co.  (CaL) 407 

San  Antonio  St.  By.  Co.  v.  Benken  (Tex.) 619,  note. 

Companies  have  no  superior  or  predominant  right  to  use  of 
highway  except  that  being  confined  to  track,  travelers 
must  yield  them  right  to  pass  when  occasion  requires. 

^^         Buttelli  V.  Jersey  City,  &c.  By.  Co.  (N.  J.) 610 

Hall  V.  Ogden  City  St.  By.  Ck),  (Utah) 698 

White  Y.  Worcester  Consolidated  St.  By.  Co.  (Mass.).         498 

Company  has  qualified  right  of  way  as  against  persons 
traveling  on  foot  or  with  teams  and  carriages. 

Flewelling  t.  Lewiston  &  Auburn  Horse  R.  Co.  (Me.).         488 

Neither  trolley  car  nor  traveler  has  paramount  or  superior 
right  at  street  crossing. 

Brozek  V.  Steinway  By.  Co.  (N.  Y.) 642 

Chapman  ▼.  Atlantic  Ave.  B.  Co.  (N.  Y.) 617,  note. 

Zimmerman  y.  Union  Ry.  Co.  (N.  Y.) 527 

Trolley  cars  and  ordinary  vehicles  owe  reciprocal  duties  to 
avoid  collision,  though  since  cars  confined  to  track 
vehicles  must  not  unnecessarily  obstruct  their  passage. 
Neither  has  right  to  assume  other  will  keep  out  of  way  at 
its  peril. 

White  V.  Worcester  Ck)nsol.  St.  By.  Co.  (Mass.) 498 

Companies  are  granted  great  privileges  out  of  public  right, 
and  bound  to  exercise  great  care  to  avoid  injury  to  persons 
or  property  in  perilous  position. 

Flewelling  v.  Lewiston  &  Auburn  Horse  B.  Co.  (Me.)         488 

Using  dangerous  propelling  power,  must  be  held  to  degree 
of  care  proportioned  to  danger  to  public. 

Hall  V.  Ogden  City  St.  By.  Ck).  (Utah) 608 

Bound  not  only  to  care  to  avoid  injuring  person  seen  on 
track,  but  also  to  vigilance  in  discovering. 

San  Antonio  St.  By.  Co.  v.  Renken  (Tex.) 619^ note. 

If  light  on  trolley  car  is  liable  to  go  out  by  reason  of  trolley 
leaving  wire,  other  light  should  be  provided.     If  light 
insufficient  to  reveal  obstruction  in  time  to  stop  car  going 
-  at  given  speed,  speed  should  be  reduced. 

Mahoney  v.  San  Francisco,  &o.  Ry.  Co.  (Cal.) 457 

VOL.   VI— 67. 
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Gomp&njr  not  bound  to  ao  manftge  its  can  that  vebiclei 
on  its  tracks  AyaH  not  in  anjr  event  be  mjured,  batreTtr 
oareless  driver  of  vehicle  inaj  be, 

Morriasey  t.  Bridgeport  Traction  Co.  (Coon.) 

Negligent  to  ran  car  with  motorman  only,  (xropled  with 

fact  that  inotorman,  after  seeing  traveler  about  to  eras 

street,  left  brake  a^d  power  bandies  unattended,   whila 

car  running  rapidly,  and  went  inside  lo  collect  fares. 

City  Elec  Ry.  Co.  v.  Jones  (lU.) 

Motorman  bound  to  have  car  under  ooDtrol  and  so  to 
ojierate  eome  aa  to  give  reasonable  opportunity  for  vehicles 
to  leave  track,  and  to  exercise  reaaooabla  diligeuoa  to  di>- 
oover  obstruction. 

Fishbach  V.  Stelnway  Ry.  Oo.  (N.T.) 

Bound  to  maintain  such  distance  between  his  car  and  horse 
car  in  front,  or  to  so  reduce  speed,  that  he  can  slop  in 
time  to  prevent  collision, 

Wynne  V.  Atlantic  Av.  B.  Co.  (N.  Y.) 617, 

While  movement  of  trolley  can  rapidly  between  crossings 
is  not  of  itaelf  evidence  of  negligence  (as  is  such  running 
at  crossings)  such  movemeut  in  city  street  requires  vigir 
lant  lookout  of  thoae  in  charge  of  cara. 

Evers  V.  Philadelphia  Traction  Co.  (Pa.) 

Not  negligence  per  se  to  run  oar  at  ^)eed  greater  than  per- 
mitted by  ordinance. 

Hall  V.  Ogden  City  St.  By.  Oo.  (Utah.) 

Bound,  particularly  at  crossings,  to  be  careful  and  watchful. 
McLauglilin  v.  N.  O.  &  Carrollton  R.  Co.  (La.) 

Bound  to  have  cars  under  control  when  approaching  cross- 
ing. 

Penny  V.  Rochester  By.  Co.  (N.  Y.) 

Motorman  should  observe  whether  track  clear  when  ap- 
proaching public  crossing,  and  sound  gong  as  warning. 
Hall  V.  Ogden  City  St.  By.  Co,  (Utah.) 

Negligent  if,  when  approaching  crossing,  he  sees  traveler 

near  track  and  fads  to  have  car  under  reasonable  control. 

Seigrist  v.  Citizen's  Rapid  Trans.  Co.  (Tenn.) 

While  receiving  or  discharging  passengers  at  street  crosB- 
in^'9,  must  not  unnecessarily  expose  pedestrians  to  danger 
from  collision  with  oars  passing  on  opposite  track. 

Consolidated  Traction  Co.  v.  Scott  (N.J.) 
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Bound  to  use  only  ordinary  care  to  prevent  injury  at  oroas- 
ing. 

City  Elec.  Ry .  Co.  v.  Jones  (111. ) 478 

Motonnan  seeing  wagon  on  track  and  that  collision  is  prob- 
able bound  to  aToid  it  if  he  can.  Question  of  his  negli- 
gence for  jury. 

Camden,  dtc.  By.  Co.  v.  Preston  (N.  J.) S28 

If  motorman  sees  person  apparently  heedless  of  signals,  his 
failure  to  use  means  in  his  power  to  avoid  injury  presents 
question  of  negligence  for  jury. 

Buttelli  ▼.  Jersey  City,  &c.  Ry.  Co.  (N.  J.) 510 

Though  traveler  negligent,  still  action  not  defeated  if  com- 
pany could  by  reasonable  prudence  and  ordinary  care  have 
avoided  injury. 

HaU  V.  OgdenCity  St.  Ry.  Co.  (Utah.) 698 

Above  rule  applies  only  where  person  injured  is  in  position 
of  danger  which  he  cannot,  and  company  or  its  employes 
can,  prevent. 

Everett  v.  Los  Angeles  Consol.  Elec.  Ry.  Co.  (Cal.). .  •         460 

Presupposes  prior  negligence  of  person  injured,  effect  of 
which  might  be  avoided  by  those  in  charge  of  car. 

Watson  V.  Mound  City  St.  Ry.  Co.  (Mo.) 600 

Although  possible  from  evidence  that  person  injured  was 
guilty  of  negligence  without  which  injury  would  have  been 
averted,  still  held  question  for  jury,  it  appearing  that  car 
was  running  much  faster  than  permitted  by  ordinance  and 
that  no  warning  was  given. 

Dederichs  v.  Salt  Lake  CSty  Ry.  Co.  (Utah) 602 

Erroneous  to  charge  that  even  if  plaintiff  negligent,  still  she 
should  recover  if  motorman  saw  her  approaching  track 
unconscious  of  approach  of  car,  and  did  not  exercise  ordi- 
nary care  for  her  safety. 

Johnson  v.  Superior  Rapid  Trans.  Ry.  Co.  (Wis.). .    619,  note. 

Though  traveler  in  first  instance  guilty  of  contributory  neg- 
licence  in  causing  collision  with  trolley  car,  he  is  not  barred 
from  recovery  for  injury  caused  by  car  starting  again 
after  it  had  once  stopped. 

McD  .'vitt  V.  Des  Moines  St.  Ry.  0>.  (Iowa) 614,  note. 

N^ligenco  may  be  predicated  of  fact  that  motorman  was 
looking  not  ahead  but  at  persons  assembled  beside,  car 
and  so  failed  to  see  child  in  time  to  avoid  in  jury. 

(George  Harkins  v.  Pittsburg,  &c.  Traction  Co.  (Pa) .  660 


HorrtaMijr  v.  Bwidgtipoit  Tnctlon  G 

Not  bound  to  anticdpate  that  traveler  a( 

will  attempt  to  otom  immediatelr  In  tto 

MolAughlin  t.  N.  0.  ft  OtrroUtoo  B 

Not  boomd  to  antidpftto  boy's  mddan  atteii 
immediately  in  froat  ot  oar. 

Funk  V.  Electric  Ti«cUon  Co.  (Pa.) 

Or  that  boy  will  jomp  from  rear  end  ot  wa 
oar  and  stop  on  track  in  front  of  car. 
Hnllen  t.  ^ringfleld  St.  Ry.  Co.  (K 

Not  bound  to  stop  oar  at  onoe,  on  fteeing 

traok  far  in  adranoe,  but  only  when  t 

apprehend  that  they  cannot  oroas  in  safe 

Stabenau  v.  Atlantic  Ave.  Ry.  Co.  <I 

Not  bound  to  atop  or  alow  car  on  seeing 
gutter  or  to  anticipate  that  it  will  sudd 

Fleishman  t.  Neversink  Honntain  B 

No  recovery  If  accident  due  to  sudden  a< 
could  not  have  been  foreaeen  or  guarded 
in  charge  of  car. 

Oulbertson  v.  Creecent  City  E,  Co.  C 

Negligent  to  oontinue  car  in  motion  ant 
though  aeeing  that  horaes  in  front  are  fi 


% 


Hair  t.  Citleens'  Ry.  Co.  (Tex.) 

In  >uch  oaaa,  motorman  bound  to  refraJ 
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Hot  bound  to  riacken  speed  and  stop  oar  at  moment  hoxae 
shows  signs  of  uneasiness. 

Eastwood  Y.  La  Crosse  City  Ry.  Co.(Wi8.) eaO,  note 

Not  bound  to  slow  oar  though  seeing  that  horse  is  fright- 
ened unless  it  is  aotually  on  track  in  front,  or  there  is  rea- 
sonable ground  to  believe  it  may  go  on,  and  oause  collision. 

Doster  V.  Charlotte  St.  By.  Co.  (N.  C.) 668 

Not  negligence  per  as  to  start  electric  oar  in  ordinary  way 
while  team  of  horses  manifesting  no  symptoms  of  fright 
are  driven  past  it. 

McDonald  v.  Toledo  Oonaol.  St.  By.  Co.  (U.  S.).       620,  note. 

Company  not  chargeable  with  negligence  because  motorman 
in  certain  emergency  does  not  choose  one  rather  than  the 
other  of  two  appliances  for  stopping  car. 

Stabenau  y.  Atlantic  Ave.  Ry.  Co.  (N.  Y.) 652 

No  such  general  use  of  fenders  on  trolley  cars  in  1898  as  to 
make  failure  to  use  them  negligence. 

Mullen  v.  Springfield  St.  Ry.  Co.  (Mass.) 492 

Question  for  jury  whether  company  negligent  in  omitting 
to  provide  sand,  use  of  which  would  have  enabled  car  to 
be  stopped  in  time  to  prevent  injury  to  traveler. 

Penny  V.  Rochester  Ry.  Co.  (N.  Y.) 685 

Floof  that  company  negligent  in  employment  of  motorman 
or  equipment  of  car  will  not  warrant  recovery  for  injury 
by  collision  without  proof  that  aocident  caused  by  these 
breaches  of  duty. 

Snider  v.  N.  O.  &  CarroUton  R.  Co.  (La.) 615,  note. 

Qnestions  of  negligence  of  company  held  proper  for  jury. 

BroEek  V.  Steinway  Ry.  Co.  (N.  Y.) 642 

Strauss  v.  Newburgh  Elec.  Ry.  Co.  (N.  Y.) 618,  note. 

Woeckner  v.  Erie  Elec.  Motor  Co.  (Pa.) 681 

Zimmerman  v.  Union  Railway  Co.  (N.  Y.) 627 

Questions  of  negligence  and  contributory  negligence  held 
proper  for  jury. 

Conner  v.  Electric  Traction  Co.  (Pa.) 619,  note. 

Dobert  v.  Troy  City  Ry.  Co.  (N.  Y.) 617,  note. 

Evers  v.  Philadelphia  Traction  Co.  (Pa.) 676 

Faurot  v.  Brooklyn  Heights  R.  Co.  (N.  Y.) 617,  note. 

Fishbach  v.  Steinway  Ry.  Co.  (N.  Y.) 547 

Kitchell  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 618,  note. 

Leckner  v.  Citizens*  Traction  Co.  (Pa.) 619,  note. 

Rauscher  ▼.  Philadelphia  Traction  Co.  (Pa.) 619.  note. 
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MisoeUaneoiu  qpiestions  of  praolioe,  OTidenoe,  iiiBtraofeioiis 
to  jur  J,  damages,  etc. 

Oalbraith  t.  West  End  St.  By.  Co.  (Mass.) 616,  ao 

(}eipel  ▼.  Steinway  By.  Co.  (N.  Y.) 616,  no 

Guilloz  v.  Ft  Wayne  &  Belle  Isle  By.  Co.  (liich.)  616,  m 

Kilbain  v.  Westchester  By.  Oe.  (N.  Y.) 616,  no 

Milliman  v.  Boohester  By.  Co.  (N.  Y.) 618,  nc 

Beger  y.  Rochester  By.  Co.  (N.  Y.) 618,  no 

Schneidau  t.  N.  O.  &  Carrollton  By.  Co.  (Lia.). .  616,  no 

Slensby  v.  Milwaukee  St.  By.  Co.  (Wis.) 6dO,  no 

Van  Nattav.  People's  St.  By.  Co.  (Mo.) 616,  no 

Wilkins  v.  Omaha,  Ac.  By.  &  Bridge  0>.  (Iowa.).  614,  no 

Datj  of  traTelera  upon  highwnjs  to  (guard  against  i»- 
Jai7  bj  oleetrlo  earn. 

'  Traveler  must  not  obstmot  track  of  trolley  car  of  i^iproaoh 

of  which  he  has  notice. 

Camden,  ^^  By.  Co.  ▼.  Preston  (N.  J«) 

aI  No  more  stringent  rule  exists,  as  to  contributory  negligenoo 

of  person  driving  in  track,  than  that  he  must  exercise  rea- 
sonable care  to  avoid  collision,  this  to  be  determined  from 
consideration  of  the  obligation  resting  upon  operator  of 
car,  burden  of  use  imposed  upon  street  by  general  traffic, 
and  rule  that  car  has  paramount  but  not  exclusive  right 
of  way. 

Fishbaoh  v.  Steinway  By.  Co.  (N.  Y.) I 


■k'  L 


•4 


In  crossing  street  traversed  by  electric  surface  cars,  should 
use  such  precaution  and  care  for  his  safety  as  reasonably 
prudent  man  would  use  under  same  circumstances. 

Consolidated  Traction  Co.  v.  Chenowith  (N.  J.) .        617,  nc 

At  street  crossings,  must  exercise  reasonable  degree  of  care 
and  watchfulness  to  avoid  injury  by  trolley  car. 

McLaughlin  v.  N.  O.  &  Carrollton  R.  Co.  (La.) 

Should  carefully  observe  movements  of  cars  and  strive  to 
avoid  them. 

Flewelling  v.  Lewlston  &  Auburn  Horse  B.  Co.  (Me.) 

Has  right  to  assume  car  has  proper  appliances  and  motor- 
man  to  apply  same,  and  not  bound  to  refrain  from  cross- 
ing track  for  fear  same  will  not  be  used. 

Consolidated  Traction  Co,  v.  Lambertson  (N.  J.) 

Has  right  to  assume  company  will  use  its  franchise  in  view 
of  his  rights. 

Mahoney  v.  San  Francisco,  &c.,By.  Co.  (Cal.) 
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Has  right  to  Msome  that  trolley  oar  approaching  him  along 
road  impafisable  exoept  on  track  would  stop  before  reach- 
ing him;  he  seeing  the  car  when  600  feet  away,  but  call- 
ing to  motorman  only  when  car  26  feet  away. 

Delaney  Y.  Yonkers  B.  Co.  (N.  Y.) 618,  note. 

Person  traveling  along  or  across  trolley  railway  not  bound 
to  same  diligence  as  in  case  of  steam  railway. 

HaUv.  Ogden  aty  St.  By.  Go.  (Utah) 608 

Rules  which  govern  traveler  jn  approaching  steam  railway 
at  crossing  do  not  govern  in  case  of  electric  street  rail- 
way. 

Citizen's  St  Ry.  Ck>.  ▼.  Albright  (Ind.). 618,  note. 

Evansville  St.  Railroad  Co.  v.  Gtontry  (Ind.)  .  • .        618,  note* 

Rule  requiring  traveler  to  both  look  and  listen  before  cross- 
ing steam  railway  does  not  necessarily  apply  in  case  of 
trolley  railway. 

Brozek  v.  Steinway  Ry.  Ck>.  (N.  Y.) 648 

Consolidated  Traction  Co.  v.  Scott  (N.  J.) 618 

Robbms  V.  Springfield  St.  By.  Co.  (Mass.) 496 

Not  bound  to  stop  as  well  as  look  and  listen  unless  by  reason 
of  some  circumstance  ordinary  prudence  requires  it. 

Evansville  St.  Railway  Co.  v.  (Gentry  (Ind.) 618,  note. 

Bound  to  look  and  listen  before  crossing  tracks  of  electric 
railway,  same  as  before  crossing  tracks  of  steam  railway. 

Everett  v.  Los  Angeles  Consol.  Eleo.  Ry.  Ck>.  (Cal.). .         460 

Bound  to  look  to  ascertain  whether  prudent  to  attempt 
crossing,  and  should  look  at  time  and  plaoe  where  it  may 
be  effective. 

Snider  v.  N.  O.  &  CarroUton  R.  Co.  (La.) 616,  note. 

Not  bound  to  look  both  ways  for  approaching  trolley  oars. 

Seigrist  v.  CitL«ens*  Rapid  Trans.  Co.  (Tenn.) 688 

Not  absolved  from  duty  of  vigilance  by  f^t  of  rule  or  cus- 
tom of  company  requiring  all  cars  to  stop  before  passing 
car  stopped  at  station. 

Doyle  V.  The  Albany  Railway  (N.  Y.) 688 

While  no  one  should  be  held  to  degree  of  care  and  caution 
beyond  his  years,  boy  over  eleven  years  old  cannot  be  re- 
lieved from  exercise  of  all  care  and  prudence. 

McLaughlin  v.  N.  O.  &  CarroUton  R.  Ck).  (La.) 481 

Passenger  in  vehicle,  injured  by  collision  with  trolley  car, 

not  chargeable  with  contributory  negligence  of  driver  of 

vehicle. 

Strauss  v.  Newburgh  Eleo.  Ry.  Ck).  (N.  T.) 618,  note 


IS  to  charge  tUat  person  riding  in  vehicla  had  rigkt 
to  rely  on  exercise  of  caire  by  driver,  ' '  th*t  both  did  not 
b«ve  to  look." 

Johnson  V.  Superior  Rapid  Trans.  Rj.  Co.(Wts.}       Olt;  boM 

Hrid  contributory  negligenoe  per  st : 

To  attempt  to  cross  track  n-itbout  looking  or  listening,  when 
by  doing  bo  injury  might  have  been  avoided. 

Smith  V.  City  and  Suburban  By.  Co.  (Oregon) Wl 

To  step  trom  behind  cax  oa  one  track  and  attempt  to  crosi 
parallel  track  without  using  powere  of  obBervatioo. 

Baltimore  Traction  Co.  v.  Helms  (Hd.) fl IS,  note. 

l<or  one  walking  close  to  or  about  to  oioas  track  not  to  buth 
look  and  listen  tor  approaching  cars. 

"Young  V.  atiwas' St.  R.  Co.  (Ind.) 479 

For  fierton  working  about  traek  not  to  listen  for  appmacb- 
ing  cars. 

Eddy  V.  Cedar  Rapids  &  N.C.  By.  Co.  (low*.) < It.  wile- 

For  man  of  mature  age,  in  good  health  and  in  full  posNM- 

sJon  of  all  his  raeuUies,  to  ride  bicycle  upon  track  of  ^- 

electric  street  railway  without  looking  or  listening  for  H 

can  approaching  from  behind.  ^ 

Everett  T.  Los  Angeles  Consol.  Elec.  Rj.Co.  (OaL)..„  M^ 

To  attempt  to  cross  in  front  of  car,  miscalculating  chances. 

Qraff  V.  Detroit  Citizens'  St.  Ry.  Co.   (Mich.). . .         618,  note. 

Tn  attempt  to  cross  track  without  looking  for  approaching 
car,  or  knowing  that  car  is  approaching,  and  miscalculat- 
ing chances. 

Doyle  V.  The  Albany  Railway  (N.  Y.) wa 


To  attempt  to  cross  trsck  in 
when  danger  known. 

Wateon  v.  Hound  City 


front  'of  moving  trolley  car, 
St.  Ry.  Co.  (Mo.) 


To  drive,  with  horse  walking,  diagonally  acroes  track  in 
front  of  approaching  car  seen  100  feet  away. 

Meyer  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 

For  person  driving  on  track  of  electric  street  railway,  hear- 
ing gong  of  approaclting  car  and  seeing  car  coming  at 
speed  greater  than  his  own  when  far  enough  away  to 
drive  off  track  and  escape  injury,  not  to  do  so. 

Morrissey  V.  Bridgeport  Traction  Co.  (Conn.) 

For  boy  ten  years  old,  riding  in  end  of  wagon,  and  being 
warned,  to  jump  in  front  of  moving  car. 

Mullen  V.  Springfield  St.  Ry.  Co.  (Mass.) 
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For  mother  to  allow  children  of  three  and  five  years  to  play 
in  street  where  trolley  cars  frequently  pass,  and  to  send 
them  on  errands  where  they  must  cross  track. 

Albert  V.  The  Albany  Railway  (N.  Y.) 820 

Person  who,  alighting  from  trolley  car  on  side  opposite  plat-> 
form  intended  for  nse  of  passengers,  was  killed  by  car  on 
parallel  track,  held  chargeable  with  contributoiy  negli- 
gence which  barred  recovery. 

McLeod  V.  Graven  (U.S.) 080,  note. 

Plaintiff  held  properiy  nonsuited  for  contributory  n^^- 
gence. 

Gain  ▼.  Macon  Gonsol.  St.  By.  Go.  (Ga.) 618,  note. 

Judgment  for  defendant  affirmed  because  of  oontribatoty 
negligence. 

Lockwood  V.  Belle  Gity  St.  By.  Go.  (Wis.) 610,  note. 

Held  not  contributory  negligence  per  se: 
1V>  attempt  to  cross  track  in  front  of  trolley  car  800  feet 
away  and  running  rapidly. 

Gonsolidated  Traction  Go.  v.  Lambertson  (9.  J.). .....         514 

To  attempt  to  cross  electric  street  railway  track  at  street 
crossing  when  approaching  car  150  yards  away. 

Zimmerman  ▼.  Union  Bailway  Go.  (N.  Y.) 627 

For  traveler  having  seen  car  approaching  900  or  860  yards 
away  while  he  was  only  ten  feet  from  track,  to  attempt  to 
cross  without  looking  again. 

Seigristv.  Gitizens' Bapid  Trans.  Go.  (Tenn.) 688 

For  person  approaching  street  railway  40  or  60  feet  in  front 
of  trolley  car  to  attempt  to  cross,  even  if  he  saw  car. 

Brozek  v.  Steinway  By.  Go.  (N.  Y.) 648 

To  fail  to  look  in  each  direction  before  crossing  track  of 
electric  street  railway. 

Gincinnati  St.  By.  Go.  v.  Snell  (Ohio) 486 

For  person  haviog  looked  for  car  once  on  entering  street 
from  intersecting  alley,  and  seen  none,  to  cross  track 
without  looking  second  time. 

HaU  ▼.  Ogden  Gity  St.  By.  Go.  (Utah) 608 

For  person  whose  attention  was  distracted  by  runaway 
team,  to  go  upon  track  of  trolley  railway  at  crossing  with- 
out looking  both  ways  for  approaching  cars. 

Gity  Elec.  By.  Go.  ▼.  Jones  (111.) 478 

For  person  driving  on  track  to  not  turn  oat  on  receiving 
warning  of  approaching  car. 

Gamden,  Ac  By.  Go.  v.  Preston  (N.  J.) 688 


For  man  blind  uid  deaf  to  travel  unattendt 
vened  by  gr  orossing  eleotrio  lailway. 
Bobbins  t.  Bpringfleld  Bt.  By  Co.  (Mi 

To  rMMonablj  and  earef  ally  exercise  bone 
and  Bpirited,'  in  proeauoe  of  eleotrio  can,  t 
totbam. 

Flewelling  v.  Lewiston  ft  Aubom  B. 

fo  allow  horse  to  booonie  untied  M  that  it  sb 

of  electno  atreat  Mttwaj  and  was  killed. 

Jidinaon  v.  ?lswart(ATk.) 

For  iDottm  to  pwnit  «Uld  three  yean  old,  i 
fourtaut  yaaia  oU,  to  OMaa  itnet  tiave 
tailwa^ 

C^da  HaiUna  *.  PMaboTK,  *o.  Ttaot 

For  parent*  to  peivitt  oUU  Cats  ymm  old 
tiaok  of  trolley  latlway. 

Hewitt  V.  Tmnlon  Bt  Br-  Co.  (Maaa 

Traveler  held  pcM&dy  ■nMaaUe  for  miaoa] 
tempting  to  oroa  sbaa)  ahead  of  tntley  < 
faota  stated;  thenfon  qiuatioci  of  her  bc 

Walls  V.  BoohMter  By.  Oo.  (N.T.). . . . 


Dn^  of  talacTMph  eOMpMiilaa  to  tkdr  aoai 
pabllo.— <8ee  also  "Burdtn  of  Proof  ,"  "Dama 
Liabilitg,'  "Limiting  Time,"  "JWimtaJ  Dittreat," 
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No  oause  of  action  for  f^uie  to  deliver  messafe  rekitizig  to 
transaotion  in  futures. 

Girt  V.  W.  U.  Tel.  Co.  (a  C.) 876,  xwta 

Western  Union  TeL  Co.  v.  Harper  (Tex.) 880,  nota 

What  is  not  dealing  in  "fatores"  within  statutory  prohibit 
tion. 

Western  Union  TeL  Co.  v.  Ldttlejohn  (Miss.). . .  •       876, 

If  addressee  has  both  plaoe  of  business  and  resideaoe  at 
place  where  terminal  office  located,  message  should  be  de- 
livered to  some  one  at  house  or  place  of  businesB. 

Western  Union  Tel.  Co.  ▼.  Woods  (Kan.) 87S, 

CoraxMuiy  liable  for  failure  to  find  addrenee  of  telegram 
directed  in  **care  some  hoteL" 

Western  Union  Tel.  Co.  T.  Birchfield  CTez.) 880,  nota.     ^ 

Both  sender  and  addressee  of  telegram  altered  in  course  of 

transmission  have  separate  rights  of  action.    Sender  may 

sue  in  either  contract  or  tort;  addressee,  in  tort. 
If  sender  voluntarily  makes  good  to  addressee  latter's  loss 

due   to   error   in  transmission  of  telegram,  he  has  no 

cause  of  action  against  company  for  recoupment. 

Shingleur  V.  W.  U.  Tel.  Ca  (Miss.) 781 

Company  liable  to  beneficiary,  though  other  than  sender  or 
addressee,  if  his  interest  disclosed  by  message. 

Western  Union  Tel.  Co.  v.  Morrison  (Tex.). .  •  •  •       877,  xiotai 

Person  neither  sender  nor  addressee,  but  who  has  merely 
seen  telegram  as  delivered,  and  acted  upon  it  to  his  injury, 
cannot  recover  against  company  for  error  in  telegram. 

MoCormackv.  W.  U.  TeL  Co.  (U.  S.) 878 

Dmitting  word  from  intelligible  commercial  telegram,  and 
failure  to  trace  and  correct  error,  although  message  as 
received  at  terminal  office  showed  that  one  word  was 
missing,  held  to  be  gross  negligence. 

Dixon  V.  W.  U.  Tel.  Co.  (N.  Y.) 80S 

In  action  for  delay  of  telegram,  recovery  precluded  by  faiV 
ure  to  prove  time  of  delivery  at  initial  or  receipt  at  termir 
nal  office. 

Brumfield  v.  W.  U.  TeL  Co.  (Iowa) •«..        875,  nota. 

Unavoidable  delay  in  delivery  constitutes  no  breach  of  duty 
of  company. 

Western  Union  TeL  0>.v.  Stiles  (Tex.) 878,  note. 

Company  not  liable  for  delay  of  cipher  message  with  nature 


at  which  it  h»d  no  notice.    SUtement  that  it  wbs  impor- 
t*tit  and  r«qu««t  to  ru8h  it  not  aufficient. 

Houston.  &c,  Tal.  Co.  ».  D»vid*on  (Tex.) 880.  » 

Xiaoell&iieoiiB  questions  of  pleading,  avidenoe.  dkningea,  fto. 

Mondon  T.  W.  U.  Tel.  Co.  (Oa.) 8M.  ■ 

SherriUT.  W.  O.  TiL  Co.  (N.  C.) MB,  ■ 

Western  Onion  Tel.  Co.  t.  Anderaon  (T<  x.) Of.  ■ 

WMleni  Union  Tel.  Co.  *.  Aubrey  {Ark.  t W*,  o 

W««t«m  Union  Tel.  Co.  V.  BftnieB(Teniv)  SH,  a 

Wwtern  Union  Tel.  Co.  ».  Carver  (T«».) SSt.  n 

■Western  Union  TellCo.  ».  DavU  (Oa.) n4.ii 

Western  Union  Tel.  Co.  v.  Davia  (Tex.) SK.  n 

Western  Union  Tel.  Co.  ».  Drake  (Tex.) IP),  n 

Western  Unioa  Tel.  Co.  v.  Menzer  (Tex.) VW,  n 

Western  Union  Tel.  Co.  v,  Wilhelm  (Neb). ....  SM.  n 


KppUancaa  aa  property.     (See  NOTC&,  pp.  flSS.  <MT.) 
Blectrio  light  appliances  held  personal  piiJ|Mflf    lor   par- 
poses  of  taxation. 

Newport  Illuminating  Co.  t.  Newport  AmimaiMPL  L) 

BsM  trade  fixtures,  removable  by  t«WLMt  dwinK  his  Iwi 

Liebe  t.  Nicolai  (Oregon) OBT 


|H 


md  electric  lisht  ( 
•  impose  new  servitude  in|Btreeta. 

'.  Larchmont  Eleo.  Ce.  (N.  Y.). . 


I  not  subject  to  license  fee  on  polee  or  wires  used 

f  tor  parpoae  of  lighting  streets  under  contract 

with  oitf.    Oomirm,  m  to  poles  or  wires  not  bo  eiclusirely 


Newcastle  v 


kOe.  (Pa.).. 


Company  which  has  availed  itself  ot  ssuBieipal  p 

to  occupy  highway,  upon  ejqxvM  acTeement  to  f  wmiah 
li^t  to  municipality,  cannot  lawfnHy  ineist  oa  nokintain- 
tsg  structures  after  refusal  to  perform  its  amtiBot. 

Heai^t«*d  ▼.  Baa  Eleo.  LL  Co.  (N- Y.) 

~Comfasiy  Imibu^  cmtfaot  for  electric  lighting  of  city 
Btresta  has  paramount  right  o  ..-r  earlier  company  doing 
only  private  lighting,  aod  ia  case  ot  interference  latt«r 
must  yield. 

T^rre  Haute  Elec.  LL  &  P.'Co.  v.  CSIJzen's  iSlec.  L.t. 
*  P.  Co.(Ind.) 


INDEX.  909 

TA&m 

Dynamos,  switchboards,  poles  and  wfaos,  held  personal 
rather  than  real  property  for  purpoess  of  taxation. 

Newport  Illuminating  Uo.  y.  Newport  Assessors  (B.  I.) 

Prodactiom  is  manufacture  within  meaning  of  statute  ex- 
empting manufacturing  corporations  from  taxation  on 
capital  stock. 

People  ▼.  Qunpbell  (No.  1)  (K.  T.)  • .  • 

Company  not  sngaged  in  manufacturing  industry  so  as  to 
be  exempt  ficom  taxation. 

Frederick  Bleo.  Lt.  A  Power  Co.  v.  Mayor,  Ac.  of 
Frederick  City(Md.) 

Company  owning  and  leasing  patents  relating  to  electricity, 
but  itself  running  no  wires  and  furnishing  no  electric 

[  light,  not  mamifacturing  corporation  so  as  to  be  exempt 
from  taxatioo  on  Us  capital  stock. 

People  ▼.  Oanoiibell  (No.  2)  (N.  Y.) 

Dynamos  and  dCbmt  olsctrical  machinery  placed  by  tenant 

in  leased  bafMtnif  to  furnish  power  for  electric  lighting 

synteoi,  hekd  tmde  ftsl«res  removable  by  tenant  during 

his  teim. 

Liebe  ▼.  moolai  (Ora.) 667,  noli. 

Municipal  corpootmtieii  aathoriasd  by  virtue  of  general  police 
power  to  build  eleotEio  lighting  plant. 

Ellinwood  ▼.  Reedsbvrgh  (Wis.) 678,  note. 

Legislature  has  power  to  aaihoriae  municipal  corporations 
to  manufacture  and  supply  electricity  for  lighting,  both 
public  and  private. 

Jacksonville  Elec.  Lt.  Co.  v.  Jboksonville  (Fla.) 668 

Municipal  corporation  held  empowered  neither  by  charter 
nor  by  general  statute  to  erect  and  roaintaim  electric 
light  plant  to  light  its  streets. 

State,  Howell  Pros.  v.  Milville  (N.  J.). 678,  noli. 


WHmeMm  rftflwrnya  and  electric  railway  eompanies*  (See 
also,  *'Duiff  io  HMmmgen,**  **D%Uy  to  Traveler;^  **IhUy  of  JRas- 
Mngers,**  "Dirfy  €f  TVavden.'*) 

TicUey  system  imposes  additional  servitude  on  land  owned 
in  fee  by  abutting  owner. 

Clark  V.  Middletown-Ooehen  Traction  Go.  (N.  Y.). ...         148 

Injunction  against  construction  refused  against  abattin^ 
owner  in  city  where  fee  of  streets  is  in  city  in  trosi  fbr 
public  use,  on  ground  that  it  will  impair  his  easement  cf 
ingress  and  egress,  since  he  has  remedy  in  damagea 

Haskell  v.  Denver  Tramway  Co.  (Col.) lil,iiotiii 


±Mew»  T.  UbMxgo  (U.  B.) 

Ap|)U<»tioo  of  New  York  Bailwa;  Law  to 
nilwsjrs. 

Colonial  Tnotion  Co.  v.  KingatoD  Cit]r 

Owmot  be  built  within  looal  boundaries  o 
undtx  monicipal  oonaent  to  liiie  oonnect 
Other  monicipalitice. 

Pennsrh-onia  E.  Co.  t.  Tnrtle  Creek  V, 
Co.  (Pi..) 

CteBot  nnder  etatnte  permitting  it  to  crosB  t 
at  grwle  make  such  oroeeiiig,  without  con 
caUva;  oompanj,  by  Tiaduot  overhead  or 
than  at  establiahed  street  or  highway. 

Kortbeni  Central  By.  Co.  ▼.  HarrisI 
Oo.<P^) 

In  fixing  compeuaatioB  to  be  paid  by  electric 
iooiu[ianj  for  nae  of  trvck  of  oable  railway. 
baae  rental  upon  actual  ooat  of  cable  road,  in 
ground  conduit,  though  thw  was  useless 
company,  and  its  cobt  was  three-fourths  cos 
Grand  Avenue  By.  Co.  v.  People's  By. 

Speed  of  trolley  can  may  be  r^nlated  by  n 

State.  Cape  Hay,  *o.  Co.  Pros.  t.  Chpe 

Company  may  be  compelled  by  municipal  on 
cars  before  crossing  streeta. 

Cape  May,  Ac,  B.  Co.  t.  Cape  Uay  (^ 
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Jnrifldiotion  of  oounty  court  in  action  for  penalty  for  run- 
ning electric  can  beyond  given  rate  of  speed  in  city  streets. 
Brooklyn    v.    Brooklyn    City    ft    Newton    R.  Co. 

(N.  Y.) 107,note. 

Company  has  right  to  ;<  'y  usual  and  ordinary  appliances 
for  repairing  highways  for  reasonable  time,  superior  to 
right  of  travelers  in  streets. 

Potter  V.  Scranton  Traction  Co.  (Pft.) K 

BUctrie  fllioek.    (See,  **Duty  of  Electrical  Companie»  to  Mainr 
tarn  Safe  jAjpplianoee,^ 

HMlnsnt  domain. 

Telephone  company  has  right  of. 

York  Telephone  Company  v.  Eeesey  (Fa.) 107 

Questions  of  amount  of  compensation. 

Postal  Tel.  Cable  Co.  v.  Bruen(N.Y.) 180 

Postal  Tel.  Cable  Co.  v.  Morgan's,  &c.  Co.  (La.) 188 

fimplojos  of  eleetrieaJ  companies*  ii^Jarios  to*     (See  ^^Dut}f 
of  Electrical  Companies  to  Eniplayea.**^ 

Brldeneo. 

Of  value  of  land  as  it  would  have  been  if  poles  not  erected, 
cannot  be  received  in  action  for  damages  to  abutting 
owner  by  reason  of  telephone  line  in  street. 

Blashfield  v.  Empire  State  Teleph.  &  Tel.  Co.  (N.  Y.)         126 

In  action  based  on  injuries  by  electric  shock  from  telephone 
wire,  competent  to  show  custom  of  telephone  companies 
as  to  manner  of  detecting  defects  and  irregularities  in 
their  line. 

Testimony  that  line  overcharged  with  electricity  on  several 
occasions  prior  to  accident  held  admissible. 

Declarations  of  secretary  of  telephone  company,  relative  to 
maintaining  and  removing  dead  wire  which  for  long  time 
had  been  in  close  proximity  to  electric  light  wire,  held 
inadmissible. 

£^t  Tennessee  Telephone  Co.  v.  Simms'  Admr.  (Ky.)         907 

Proper  to  prove,  in  action  for  damages  for  injury  to  passen- 
ger by  breaking  of  trolley  wire,  for  purpose  of  charging 
company  with  notice  of  its  unsafe  condition,  that  same 
wire  had  broken  frequently  during  same  season. 

Richmond  Railway  &  Elec.  Co.  v.  Bowles  (Va.) i4d 

In  action  for  death  of  employe  of  electric  light  company 
by  shock  from  defective  insulation,  held  proper  to  prove 
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condition  of  insolation  of  wires  three  days  after  aooident, 
it  appearing  that  condition  remained  unchanged;  but 
improper  to  show  that  no  accident  had  happened  bef oro 
on  same  wires  without  proTing  that  their  condition  r»- 
remained  nnohanged. 

Harroun  v.  Brush  Eleo.  Light  Co.  (N.  T.) ZS! 

In  action  based  on  collision  of  trolley  car  with  vehicle,  oirdi- 
nance  showing  rate  of  speed  permitted  is  ccxnpetent. 

HallY.  Ogden  aty  St  By.  Co.  (Utah) 


BkeloalTtt  prlTilege.    (See  "  Discrimination.'^ 

Ftm  dMwmrj  limit. 

Company  bound  to  deliver  beyond,  if  solvent  sender  agree 
to  pay  additional  charges. 

Western  Union  Tel.  Co.  v.  Warren  (Tex.) 879,  nols. 

If  sender  contract  for  special  messenger  to  deliver  to  ad- 
dresee  four  miles  from  terminal  office,  and  guarantee  pay* 
ment,  company  bound  to  use  reasonable  diligenoe  to  de- 
liver. 

Western  Union  TeL  Co.  v.  Drake  (Tex.) •       879^  note. 

If  sender  of  telegram,  knowing  addressee  lives  without  free 

delivery  limit,  makes  no  provision  for  special  delivery, 

i  %'^  company  not  liable  for  failure  to  deliver,  unless  operator 

at  transmitting  office  waived  prepayment  or  guaranty. 

If  agent  at  terminal  office  fails  to  comply  with  rule  of  com« 
pany  requiring  him  to  wire  back  for  prepayment  or  guar^ 
anty,  and  undertakes  to  have  telegram  delivered  beyond 
free  delivery  limit,  trusting  to  voluntary  payment  by  ad« 
dressee,  he  must  deliver  it  with  reasonable  promptness, 
i        Whittemore  v.  W.  U.  Tel.  Co.  (U.  S.) 881,  note. 

'  Liable  for  failure  to  deliver  telegram  addressed  to  student 

of  medical  college  situate  just  beyond  free  delivery  limit. 

Western  Union  Tel.  Co.  v,  Teague  (Tex.) 879,  note. 


*•.,•> 


•    -• 


.  1  • 
•  ■ 

i 


.1.>'  Company  having  received  message  for  delivery  at  place 

r    ■  three  miles  from  an  office,  but   where  agent  at  initial 

office  supposed  the  company  had  an  office,  held  liable 

for  failure  to  deliver. 

Western  Union  Tel.  Co.  v.  EUirgrove  (Tex.).  ...        879,  note. 

Circumstances  under  which  company  not  excusable  for  fafl- 
ure  to  deliver  beyond. 
\,\  Western  Union  Tel.  Co.  v.  Robinson  (Tenn.). . . .        877,  note. 

<  : 
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Georgia  telepraph  statute. 

Not  repugpiant  to  interstate  commerce  provisions  of  Federal 
constitution. 

Western  Union  TeL  Co.  v.  James  (U.  S.)..... 868 

Action  for  penalty  held  abated  by  repeal  of  statute  pending 
action. 

Woodbum  V.  W.  U.Tel.  Co.  (Ga.) 874,  note. 

On  account  of  repeal,  no  opinion  filpd. 

Meadorsv.  W.  U.  Tel.  Co.  (Ga.) 874,  note. 


leffliffenee.     (See  '*Duty  to  Ctistomera,*'  ''LimUing  LiabUity.'') 
Half  rate  or  nifi^ht  meesafl^es.    (See  *'  lAmiting  Liability.*^ 

lajvnetien. 

Temporary,  restraining  city  from  enforcing  ordinance 
revoking  permission  to  maintain  telephone  line  in  street,u 
granted. 

Southern  Bell  Teleph.  &c.  Co.  v.  Richmond  (U.  S.)....  1 

Restraining  abutting  owner  from  interfering  with  telephone 
pole,  dissolved  conditionally. 

York  Telephone  Co.  v.  Keesey  (Pa») 107 

Abutting  owner  held  entitled  to,  restraining  use  of  street 
by  street  railway  in  default  of  consent  of  majority  of 
frontage  of  abutting  owners,  required  by  statute. 

Beeson  v.  Chicago  (U.  S.) 451,  note. 

Preliminary  to  prevent  construction  of  electric  street  rail- 
way held  properly  vacated,  there  being  doubt  as  to  rail- 
way being  on  plaintiff's  land. 

Thouron  v.  Schuylkill  Elec.  Ry.  Co.  (Pa.) 150 

Hefused  to  abutting  owner  claiming  impairment  of  ease- 
ment of  ingress  and  egress,  he  having  remedy  in  damages, 
fee  of  street  being  in  city  in  trust  for  use  of  public. 

Haskell  v.  Denver  Tramway  Co.  (Col.) 151,  note. 

Denied  to  electric  light  company  earliest  in  use  of  streets,  but 

doing  only  private  lighting,  to  restrain  interference  by 

company  doing  public  lighting  under  contract. 

Terre  Haute  Elec.  Lt.  &  P.  Co.  v.  Citizens'  Elec.  Lt. 
&  P.  Co.  (Ind.) 108 

Temporary  at  suit  of  mortgagee  of  grantee  of  franchise  to 
use  streets  for  electric  lighting  purposes,  to  restrain  muni- 
cipality, itself  owning  rival  electric  lighting  plant,  from 
enforcing  ordinance  repealing  franchise,  granted. 

Levis  V.  Newton  (U.  8.) 18 

VOL    VI — 68. 
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Proper*  to  prevent  unauthorized  construction  of  viaduct  for 
electric  street  railway  over  steam  railway. 

Northern  Central  By.  Co.  v.  Harrisburg,  Ac  Ry.  Co. 
(Pa.) 187 

Restraining  collection  of  tax  upon  telegpraph   company, 
denied. 

Western  Union  TeL  Co.  v.  Taggart  (U.  S.) 62) 

ll  Same  as  to  electric  light  company. 

Frederick  Elec.  Lt.  &c.  Co.  v.  Frederick  City  (Md.) . .         644 
Restraining  city  from  constructing  electric   light   plant, 
denied. 

Jacksonville  Elec.  Lt.  Co.  v.  Jacksonville  (Fla. ) 068 

X^Jvrtes  ftrom  wroiii^fbl  or  nen^liir^iit  ua^  at  eleetrieal  »p- 

(See  ''Duty,"*  &o.,  six  titles.) 


Intwferiie»  of  eleetrieal  eurrents;  indaetien  aad  eondt 
lion* 

As  between  two  electric  light  companies,  each  having  per- 
mission to  use  streets,  and  each  furnishing  light  to  citizens, 
the  one  having  contract  for  public  lighting,  though  latest 
in  occupation  of  streets,  has  paramount  right,  and  the 
other  must  yield  in  case  of  interference. 

Terre  Haute  Elec.  Lt.  &  P.  Co.  v.  Citizens'  Elec.  Lt. 
&  P.  Co.  (Ind.) 198 

On  question  of,  held  that  telegraph  company  having  ac- 
cepted benefits  of  post-roads  act  of  Congress  has  superior 
right  to  electric  light  company,  later  in  occupancy  of 
streets. 

Western  Union  Tel.  Co.  v.  Los  Angeles  Electric  Co. 

(U.  S.> 208 

Law  of  pla.ce. 

ALCtion  for  breach  of  contract  for  transmission  of  telegram, 
made  and  to  be  partly  performed  in  Iowa,  governed  by 
laws  of  that  State,  though  action  brought  in  Missouri. 

Reed  v.  W.  U.  Tel.  Co.  (Mo.) 791 

Resident  of  Indian  Territory  may  sue  in  Texas  court  for 
breach  of  duty  of  foreign  telegraph  company  in  respect  to 
telegram  delivered  to  company  in  Texas  for  'transmit 
sion  to  plaintiff  in  Indian  Territory. 

Western  Union  Tel.  Co.  v.  Clark  (Tex.) 879 

XJcense  fee.    (See  *  ^Municipal  Control") 
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IdmHUkg  liability  of  teleg^raph  compaAies  by  eontr&ett 
Ibr  damages  caused  by  error,  delay,  etc.*  in  transmis- 
flioB  and  delivery  of  messag^es.    (See  Note,  p.  802.) 

Prohibited  by  Kentucky  confltitution. 

Western  Union  Tel.  Co.  v.  Eubank  &  Russell  (Ky.).  •         ^0 

Companies  cannot  contract  for   exemption   from   conse- 
quences of  their  own  negligence. 

Reed  V.  W.  U.  Tel.  Co.  (Mo.) 7M 

Companies  cannot  contract    for  exemption   from   conse* 
quences  of  gross  negligence. 

Dixon  V.  W.  U.  Tel.  Co.  (N.  Y.) 808 

Will  V.  Postal  Tel.  Cable  Co.  (N.Y.) 807 

Unrepeated  message  stipulation  held  valid. 

E.  P.  Cowen  Lumber  Co.  v.  W.  U.  Tel.  Co.  (Mo.)       876,  note. 
Jarboe  V.  W.  U.  Tel.  Co.  (Mo.) 876,iiote. 

Does  not  relieve  company  from  liability  for  consequences  of 
its  own  negligence. 

Mitchell  V.  W.  U.  Tel.  Co.  (Tex.) 877,  note- 
Western  Union  Tel.  Co.  v.  Nagle  &  Winn  (Tex.) 843 

Unrepeated  message  stipulation  held  invalid. 

Western  Union  Tel.  Ck).  v.  Crawford  (Ala.).  .••        874«  mote* 

Company  must  prove  that  sender  signed  blank  or  author- 
ized its  signature. 

Western  Union  Tel.  Co.  v.  Powell  (Va.) 853 

Stipulation  binds  sender  using  blank,  although  he  did  not 
read  it. 

Dixon  V.  W.  U.  Tel.  Co.  (N.  Y.) 808 

Neither  sender  nor  addressee  can  be  held  bound  by  stipula- 
tion in  blank  without  some  evidence  of  knowledge  thereof. 

Western  Union  TeL  Co.  v.  Lycan  (Hi.) 875,  note. 

Sender  of  message  delivering  same  to  agent  of  company 
away  from  telegraph  office,  written  on  plain  paper,  not 
bound  by  stipulation  on  blank  to  which  paper  subse- 
quently attached  by  agent,  exempting  company  from  lia- 
bility on  messages  until  presented  to  and  accepted  at 
transmitting  office. 

Such  stipulation  not  available  as  defence,  when  injury 
would  have  been  avoided  if  transmission  had  been 
promptly  made  after  message  reached  Office. 

Western  Union  Tel.  Co.  v.  Pruett  (Tex.) 878,  note. 


Busdell  V.  W.  V.  TeL  Co.  (Kan.) 

Webbe  V.  W.  U.  Td.  Co.  (lU.) 

Westam  Union  Tel.  Go.  r.  Beck  (111.). . 
Wwtem  Union  Tel.  Co.  t,  Mellon  (Tei 

Sender  bound  b^  conditions,  thouj^  be  had  ni 
Webbe  T.  W.  U.  TeL  Co,  fm.) 

Stipnl&tion  not  wftived  by  rerbal  rtfttement  i 

AlbersT.  W.  U.  TeU  Co.  (low*.) 

Notice  oUimlng  for  damagea  to  wife  trnXj,  not 
•ait  b7  husband. 

Swalu  V,  W.  U.  TeL  Go.  (Tex.) 


MftBtal  dtotrcM.  «■  mn  alamaBt  of  flamagM 
eaaaa.     (See  also,  "Damage*.") 

Uental  distress  alone   held  to  warrant  reooi 

Weatam  Union  TeL  Co.  ▼.  Bijant  (Ind 

Bame  at  suit  of  addrenee. 

Havener  v.  W.  U.  TeL  Co.(N.C.) 

Western  Union  TeL  Co.  v.  Cain  (Ind.). 
Weotara  Union  TeL  Co.  t.  Clark  (Tax.] 
Western  Union  TeL  Co.  v.  Look  (Tex.) 
Western  Union  TeL  Co.  ▼.  Wanen  (Te; 

Though  message  partly  on  business. 

Westam  Union  Tel.  Co.  v.  Hale  (Tex.) 

Alnno  irill  nnt  wnixunt  ronnforv   •«  mU  n*  .. 
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suffioient  notice  of  mental  distress  as  probable  result  of 

failure  to  deliver. 

Western  Union  Tel.  Co.  v.  Randies  (Tex.) 878,  note. 

Western  Union  Tel,  Co.  t.  Smith  (Tex.) 877,  note. 

Damages  to  addressee  for  mental  distress  due  to  failure  to 
deliver  telegram  by  which  he  was  prevented  from  visiting 
his  dying  step-father  not  allowed  in  absence  of  notice  of 
affectionate  relations  between  them. 

Western  Union  Tel.  Co.  v.  Qarrett  (Tex.) 878,  note* 

Evidence  of  company's  knowledge  of  affectionate  relations 
insufficient  to  authorize  damages  for  mental  distress. 

Western  Union  Tel.  Co.  v.  Qibson  (Tex.) 879,  note. 

Telegram  in  words  **  Cannot  come  to-day.  Will  come  to- 
morrow,** not  sufficient  notice  to  telegraph  company  that 
mental  distress  will  be  probable  result  of  failure  to  deliyer. 

Western  Union  Tel.  Co.  v.  Bryant  (Ind.) 760 

Circumstances  held  not  to  warrant  recovery  of  damages  for. 

Western  Union  Tel.  Co.  v.  Birchfield  (Tex.) 880,  note* 

Evidence  held  inadmissible  on  issue  of. 

Western  Union  Tel.  Co.  v.  Stiles  (Tex.). 878,  note. 

Husband  not  entitled  to  recover  for  wife's  mental  anguish 
alone. 

Johnson  v.  W.  U.  Tel.  Co.  (Tex.) 879,  note. 


MicMg>n  tele|pi*aph  statute. 

Imposing  penalty  for  failure  to  transmit  messages 
with  impartiality  and  good  faith,  does  not  attach  in 
case  where  default  due  wholly  to  oversight  and  accident. 

Weaver  t.  Qrand  Rapids,  &o,  R.  Co.  (liich.) 779 


lonlelpaJ  control  of  electrical   appliances  In  hij^hwa^s^ 
and  license  fee.    (See  Note,  p.  106.) 

Statute  granting  franchise  to  electrical  company  held  sub- 
ject to  rights  of  municipal  authorities  for  public  benefit. 

Edison  Elec.  Ilium.  Co.  v.  Hooper  (Md.) 8 

Ordinance  granting  franchise  to  maintain  electric  lighting 
apparatus  in  streets  cannot  be  changed  'or  repealed  by 
municipal  authorities,  in  absence  of  constitutional  or 
statutory  permission,  or  right  reserved  in  ordinance. 

Levis  V,  Newton  (U.  S.) 18 

Ordinance  repealing  ordinance  gpranting  permission  to  main* 
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tain  telegrnph  mnd  tefephone  Hue  in  «treM  held  void  as 
beinK  in  derogation  o(  iK>st-ronda  act  of  Congress. 

Southern  Bell  Teleph.  A  Ti>l.  Co.  v.  Richmond  (Va.}.. 

Under  N«w  York  Railroad  Iaw,  street  snrfnoe  railroad  caa* 
oot  0]i#rate  through  c^ity  KT(«t  without  proouring  conarnt 
DriD<-»l  authorities,  although  another  oompanj'  is  alr«adj 
op«i'nting  its  road  throuf-h  «uoh  street. 

Colonial  City  Trsotion  Co.  r,  Kingston  City  R.  Os. 
{N.  Y.). 106. 1 

Arilhorltiw  hare  ponrei  to  require  all  electric  wires  to  be 

l»idunderEp\>und, 
Cnnnot  grant  right  to  plaoe  electric  mibwavs  for  private 

purpLsea. 

State,  ex  rel,  St.  Louia,  Ac.  Co.  v.  lIarphv(Mo.) 

Uiinioipality  has  no  power  to  grant  use  of  streets  tor  electri- 
cal subways,  by  prirateindjridualsor  corporations,  though 
to  be  used  Bol^ly  tor  public  purposes,  without  exprfady 
reeervliig  power  of  aiipervision  and  nontrol  of  all  matten 
iociderit  to  location,  conslruction,  maintenance  and  uh. 
State,  ei  rel,,  Ac.  Co.  v.  Murphy  (Mo.) 

Kuoiclpfti  oonient  to  line  of  street  railway  conneeting  <hu 
sitf  with  another,  does  not  justify  company  in  boildiac 

and  operating  local  road  within  iKiundaries  of  oansentiBf 
.     municipality. 

Pennsylvania  R.  Co.  v.  Turtle  Creek  Valley  Elec,  Ry 
I       Co.  (Pa.) lOa,  B 

Ownership  of  trees  by  ahuttinR  owner  subordinate  to  righta, 
powers  and  ducirs  of  governing  municipal  body  in  pro- 
tection, promotion  and  establishing  of  public  uses. 

Soutliern  Bell  Telephone  Co.  v.  Francis  (Ala.) 

Boird  of  town  selectmen  cannot  authorize  cutting  of  trees 
by  telephone  com|ianv  without  consent  of  owner,  su-h 
cutting  being  forbidden  by  statutes  earlier  than  th^se 
conferring  powers  upon  the  selectmen  to  direct  location 
of  poles  and  wires. 

Bradley  v.  Southern    New  England  Telephone    Co. 
(Conn.) 

Fmts  held  insufficient  to  wnrrant  conrhision  'hat  municipal 
license  tait  ag.iinst  telephone  comimny  is  excessive,  pro- 
hibitive or  oppressii'e. 

In  re  Chipchase  (Kan.) , 

Orlinances  imposing  annual  license  fee  on  poles  and  wire* 
of  telegraph  company,  held  valid  as 


I 
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power,  and  not  invalid  as  regulations  of  interstate  com- 
merce. 

Philadelphia  ▼.  American  Union  Tel.  Co.  (Pa.) 85 

Contract  between  municipal  corporation  and  electric  light 
company  for  lighting  streets  carries  with  it  implied  right 
to  erect  necessary  poles  and  wires;  city  cannot  impose  tax 
or  license  fee  on  poles  or  wires  used  exclusively  for  such 
purposes,  but  may  on  those  not  so  exclusively  used« 

Newcastle  v.  Electric  Co.  (Pa.) 87 

Under  charter  power  to  regulate  use  of  highways  city  can 
by  ordinance  compel  trolley  cars  to  stop  before  crossing 
streets. 

Cape  May,  &c.  R.  Co.  v.  Cape  May  (N.  J.) 4B 

May,  by  ordinance,  compel  use  of  fenders  on  trolley  cars. 

State,  Cape  May,  &c.  R.  Ca  Pros.  v.  Cape  May  (N.  J.)  O 

Under  police  power  to  regulate  use  of  streets  city  may  enact 
ordinance  limiting  speed  of  trolley  cars. 

State,  Cape  May,  &c.  Co.  Pros.  v.  Cape  May  (N.  J.)  42 

May  prohibit  running  of  cars  without  conductors. 

State,  ex  rel.  Columbia,  &c.  (^.  v.  Sloan  (S.  C.) 67 

May  prohibit  placing  salt  on  tracks. 

State,  Consolidated  Traction  Co.  Pros.  v.  Elizabeth 
(N.J.) 106,  note. 

Authorities  have  right  to  remove  as  unlawful  obstructionS| 
disused  fixtures  of  electric  light  company  refusing  to  light 
streets  pursuant  to  its  contract,  in  consideration  of  which 
franchise  granted. 

Hemi)stead  v.  Ball  Elec.  Lt.  Co.  (N.  Y.) 88 

Private  citizen  injured  five  years  after  change  of  motive 
{x>werto  electricity  cannot  raise  question  of  municipal 
consent  to  such  change. 

Potter  V.  Scranton  Traction  Co.  (Pa.) 05 

Jurisdiction  of  county  court  in  action  to  recover  penalty 
imposed  by  ordinance  for  running  electric  cars  beyond 
given  rate  of  speed. 

Brooklyn  v.  Brooklyn  City  &  Newton  R.  Co.  (N.  Y.)    107,  note. 

Hmilcipal  Corporations.    (See  **  Municipal  ControV*) 

NecUffOAce.    (See  ''Duty,''  &c.,  seven  titles;  '* Limiting  Liability/^ 


Htbjeeta  dUeussad  io. 

Abutting  owners,  rjgbte  o( 

Outttng  treea 

Dutf  of  electric  otreet  rail 

geis 

Duty  of  electric  street  raJlv 
Electrical  apimratus  as  pro] 
El*iclric  liglitiuK  by  manic: 
Injuries  by  electric  tJiock  . 
Injuries  from  electrical  ftpp 

Injuries  to  employes 

Limiting  Liability  by  co&dit 
Municipal  control  of  user  ot 
Taxation  of  t«!*;f!raph  com; 
Telegraph  negligence  cases 


P1«adlBK- 

Demurrers  to  anawcra  sustninei 
t«lephoue  and  trolley  compun 
gence. 

McKay  ft  Boche  t.  Boutben 
(Ala.) 

In  t«l«graph  uegliKence  case,  con 

plianre  with  stipulation  limitini 

Albers  V.  W.  U.  '.    i.  Co.  (lo 

Declaration  under  Virginia  Code,  s 

ftltj  on  telegraph  compiniea  for 

liver,  fatally  defective  if  it  does 

ever  reached  terminal  office. 

Western  Union  Tel.  Co.  v,  t 

Answer  pleading  unrepeated  mesa 
demurrable. 

Jarboe  v.  W.  U.  Tel.  Co.  (M. 

Complaint  held  sufficient  for  reco* 

unds'r  California  telegraph  Btatt 

Sturtord  T.  W.  U.  Tel.  Co.  (1 


Po«t  roadfl  M.ot  of  Congreag. 

Applies  to  companies  formed  after 
All  city  streets  which  are  letter-ca 

within  meaninj^  of  act- 
Companies  to  whom  act  applies  no 

designed  not  to  regulate  manage 
Southern  Belt  Teleph.  &  TeL 
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Telegraph  company  having  accepted  proyisions  of,  entitled 
to  maintain  line  along  railroad  right  of  way. 

Union  Trust  Co.  v.  Atchison,  Sec.  R.  Co.  (N.  M.) 171 

Certain  contracts  between  railway  companies  and  telegraph 
companies  held  void  as  granting  ezclusive  privileges  in 
derogation  of. 

United  States  v.  Union  Pacific  Ey.  Ca  &  W.  U.  TeL 
Co,  (U.  a) 697 

Not  limited  in  application  to  military  and  post-roads  upon 
public  domain;  applies  also  to  railroa^l  passing  oy  >r  pri- 
vate property,  obtained  by  purchase  or  condemnation. 

Union  l>ust  Co.  v.  Atchison,  &c.  R.  Co.  (N.  M.) 171 

Telegraph  company  having  accepted  benefits  of,  has  supe  >•  '- 
right  in  streets  to  electric  light  company,  later  in  occu- 
psnoy. 

W.  U.  Tel.  Co.  V.  Los  Angeles  EIpc.  Co.  (U.  8.)......         109 

Louisiana  Act  No.  124  of  1880,  stLbordinait-  to. 

Postal  Tel.  Cable  Co.  v.  Morgan's,  &c.  Co.  <La.) 188 

RaertTcr  or  addressee  of  tele^rftai.    (See,  also,  '^MciUal  Di9- 

No  contractual  relation  wiiii  company. 

Curtin  V.  W.  U.Tel.  Co.  (N.  '_' ) 818 

If  aggrieved,  has  cause  of  action  under  Tennessee  Statute; 
BO  contractual  relation  necessary. 

Western  Union  Tel.  Co.  v.  Mellon  (Tenn.) 885 

Has  no  cause  of  action  against  sender  for  loss  due  to  error 
^  telegram. 

Shingleur  V.  W.  U.  Tel.  Co.  (MiPS.) IB^ 

Repettilon  of  telecrram.    (See  ^*Limitvig  LiabilUff*). 

Boles  ajid  refl^Uatioiis*    (See  also,  ^^ Limiting  Liability''). 

Telephone  company  may  make  reasonable  regulations,  but 
not  such  as  to  relieve  it  of  duty  to  patrons  by  reason  of 
its  puWe  character.  Applied  to  regulation  that  company 
will  not  undertake  to  deliver  messages,  in  connection  with 
its  toll  service  business,  and  that  any  one  who  assists  in 
conversation  does  so  as  agent  of  patron  and  not  of  com- 
pany. 

Central  Union  Teleph.  Co.  v.  S\»  oveUnd  (Ind.) 679 

Stipulation  in  blank  to  effect  that  telegraph  messenger  re- 
ceiving message  to  be  taken  to  telegraph  office  for  trans- 


m 


mission  I>  agent  of  sender  uid  not  of  0(»npaay,  held  in- 
ralid. 

Will  T.  Postal  Tel.  Cable  Co.  (N.  Y-) 

Telegraph  companj  aeeking  to  eioiise  prompt  delivery  on 
ground  that  no  deliveries  made  from  terminal  offios 
after  certain  hour  in  evening,  has  burden  of  showing  mta 
reasonable.  Mare  evidence  that  receipts  are  *'  sntatl,"  in- 
sufficient. 

Western  Union  Tel.  Co.  t.  Luck  (Tex.) 880, 

Soath  DaJiotK  telegrmph  atatnt*. 

Haa  no  extra'teiritorial  force. 

Taylor  T.  W.  U.  Tel.  Co.  (Iowa.) B», 

9tkttit«a  ftnd  ordlaaJtees  conatmad. 

Statute  granting  corporations  leave  "  to  transact  anr  bust- 
neaa  in  which  electricity  over  or  through  wires  maj  be 
applied  toany  useful  purpose."  and  granting  certain  rights 
and  privileges  within  city,  construed  to  grant  franchise 
subject  to  paramount  municipal  control  of  streets  for 
public  use, 

Edison  Elec.  Dlum.  Co.  v.  Hooper  (Md.) 

Statutes  empoirering  municipalities  to  light  streets  include 
anlhority  not  only  to  furnish  light  bat  to  contract  for  its 
fnmi.shing  by  others  and  to  permit  use  of  streets  by  elec- 
tric light  companies. 

Supplying  light  to  citizens  ai'nerally  is  sufficient  public  use 
to  sustain  grant  of  right  to  use  streets  for  operation  of 
electric  light  plant, 

Levis  V.  Newton  (U,  8,) 

Ordinance  Rranting  perrais^iiui  to  use  streets  for  electric 
lighting  [lurposes  presumed  to  be  tor  public  purposes,  if 
essential  to  validity. 

Entire  ordinance  granting  franf hise  to  electric  light  com- 
pany not  invalidated  by  vltra  virea  insertion  of  words 
"  permanent  and  perpetual." 

Levis  V.  Newton  (U.  S.) 

Statute  which  merely  anthorizes  street  railway  company  to 
hubatitute  electricity  for  iiorsea  as  its  motive  power,  upon 
lirst  obtaining  municipal  authority,  and  empowcra  muni- 
cipal authorities  to  permit  maintenance  in  streeta  of  neo* 
essary  poles  and  wires,  held  to  relate  only  to  public  eAs-"- 
nient,  and  not  to  create  additional  easement  without  com- 
pi'H'iation  to  abutting  owner,  and  theriifore  to  be  not  on- 
L'oustltutional. 

State,  Roebling  Pros.  v.  Trenton  Pass.  R.  Co,  (N.  J.).. 
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Louisiana  Act  No.  124  of  1880  gives  right  to  construct  tele- 
graph line  over  railroad  right  of  way.  Said  act  is  subor- 
dinate to  acts  of  Ck)ngre8s  of  1866  and  1872  on  same 

'  subject,  but  may  be  resorted  to  for  ooiidemnation  and 
compensation. 

Postal  TeU  Cable  Co*  ▼.  Morgan's,  &c.  Co.  (La.) 188 

Intention  of  Congress  in  enacting  statutes  of  July  1, 1862 
(c.  120, 12  Stat.  489),  and  July  2, 1864  (c.  216,  18  Stat.  856), 
was  to  provide  for  maintenance  of  both  railroad  and  tele- 
graph lines  from  Missouri  River  to  Pacific  Ocean,  and 
statutes  could  not  be  satisfied  by  construction  and  main- 
tenance of  railroad  alone. 

Provisions  of  said  statutes  which  made  transfer,  under 
arrangement,  of  lines  of  certain  telegraph  companies  to 
roadway  of  railroads  named  in  statutes,  a  fulfilment  of 
the  statutes  in  regard  to  construction  of  telegraph  line, 
did  not  affect  power  of  Congress  to  afterwards  require 
railroad  company  to  operate  telegraph  line  by  its  own  offi« 
cers  and  employes. 

United  States  v.  Union  Pacific  Ry.  Co.  &  W.  U.  Tel. 
Co.  (U.S.) 697 

Charter  of  Jacksonville  held  to  warrant  erection  of  electric 
light  plant  sufScient  for  both  public  and  private  lighting. 

Jacksonville  Elec.  Lt.  Co.  v.  Jacksonville  (Fla.) 668 

Statute  prohibiting  discrimination  by  telephone  companies 
held  to  apply  to  discrimination  not  only  between  appli- 
cants for  telephone  but  also  between  patrons  having  instru- 
ments. 

Central  Union  Teleph.  Co.  v.  Fehring  (Ind.) 094 

Provision  of  general  railroad  law  (Laws  1860,  ch.  140,  sec.  6), 
that  railroad  companies  shall  not  be  liable  for  injuries  to 
passengers  while  riding  on  platform,  does  not  apply  to 
street  railroads. 

Wood  V.  Brooklyn  City  R.  Co.  (N.  Y.) 489 

Ordinance  exempting  from  taxation  machinery  of  manu- 
facturing industries  does  not  include  electric  light  com- 
panies. 

Frederick  Elec.  Lt.  &  P.  Co.  v.  Mayor,  &c.  of  Frederick 
City(Md.) 644 

Florida  statute  imposing  license  tax  on  telephone  companies 
operating  over  25  miles  of  wire,  means  actual  miles  of 
wire,  not  of  distance  covered  by  poles  supporting  wires. 
Southern   Bell   Teleph.    &   TeL  Co.  v.  D'Alemberte 
(Fla.) 688 
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Statutes  set  forth  in  fkdl  or  in  part  or  eitocL 

United  States. 

Pacific  Railroads  Acts M9 

Postrroads  Act  of  July,  1866 8,  ITS,  184,  908,  828,  888 

Caiifomia, 

Telegraph  Statute,  Civil  Ck>de,  860.  2809 881,  note 

Connecticut. 

Oen.  Stat,  section  894M 156 

Public  Acts  1893,  oh.  169 157 

Florida. 

Aots  1891,  oh.  4010,  section  9,  sab-div.  16 641 

Jacksonyille  Charter 675 

Georgia. 

Telegraph  Statute  of  1887 859 

Indiana. 

Laws  1893,  ch.  171 689,  687,  note. 

Telephone  Statute,  R.  8.  1894,  sec.  5529 689,  695 

Jowcu 

Laws  1882,  oh.  89 84 

Laws  1886,  ch.  116 25 

Telegraph  Statute,  St  sec.  1829 800 

Kansas. 

Telephone  Company  License  Tax  Act,  Cen.  St.  1889, 
paragraphs  555  and  804 94 

Louisiana. 

Act  No.  124  of  1880 186,  note 

Maryland. 

Acts  1890,  ch.  233 8 

Baltimore  City  Code,  sees.  157  E  and  157  G,  art.  48  . .  8 

Code,  art.  23,  section  19,  class  6 650 

General  incorporation  laws  relating  to  electric  com- 
panies   651 

Public  Local  Lawi,  art.  11,  sec.  266 644 

MassadiMsetts. 

Employers'  Liability  Act,  Stat.   1887,  ch.  270,  sees. 
1,2 367 

Michigan. 

Telegraph  Statute,  How.  An.  St.  sec.  3706 780 

Minnesota. 

Laws  1887,  ch.  13 890 
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Missouri. 

St.  Louis  Charter 100 

New  Jersey. 

Charter  of  Cape  May  City,  Pub.  Laws  1875,  sees.  19, 

30,46 48 

Pamph.  L.  1898,  p.  241,  Gen.  Stat.  p.  3310 188 

Street  Railways  Corporation  Act,  Gren.  St.  p.  8319,  sec. 

44 43 

New  York. 

Highway  Law,  Laws  1890,  oh.  668,  sec.  15 40 

Railroad  Law,  sees.  91, 103 106,  note. 

Village   Law,    Laws   1870,   ch.    391,  title   7,  sec.   1; 
amended,  Laws  1871,  ch.  870 40 

Ohio. 

"Nichols  Law" 637,  note. 

Pennsylvania. 

Act  with  reference  to  mutilating  shade  trees 168 

Charters  of  street  railway  companies 96 

P.  L.  1876,  chapter  90 118 

P.  L.  1874,  chapter  73,  sec.  33 114 

P.  L.  1876,  chapter  90,  sec.  4 .' 115 

Street  Railway  Act,  P.  L.  1889,  ch.  11 WJ 

Ehode  Island. 

Public  Statutes,  ch.  43,  sees.  1,  2,  8,  10,  11. ..."... . . . . ;         601 

South  Carolina. 

Charters  of  various  street  railways  in  city  of  Columbia    61,  62 

South  Dakota. 

Statute  prohibiting  Sunday  labor 875,  note. 

Telegraph  Statute 835,  875,  note. 

Tennessee. 

Telegraph  Statute,  Code  M.  &  V.  sees.  1542, 1548 887 

Virginia. 

Telegraph  Statute,  Code,  sees.  1391, 1393 658 

Wisconsin. 

Laws  1889,  ch.  375 394 

< 

Stii»iilatioiis  in  telesrrapli  blanks.  (See  '^Limiting  Liability^*' 
''Limiting  Time.*') 

Stredt  use.  (See  ''Abutting  Oumers,**  "Duty  to  ^Travelers,'* 
"Duty  to  Maintain  Safe  Appliances,**  "Eminent  Domain,** 
"Interference"  "Municipal  Control"  &c.) 
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Indiana  stetule  of  1898,  which  prMoribes  meUiod  of 
ing  telegraph  ooinpanie8[  for  purposes  of  kxsal  tawnti—, 
held  Talid. 

WestemnnioiiTeLOo.T.  TiHgart(U.  a) •••        4S1 


of  same  rtatute,  knpoeing  penalty  of  fifty 
oent.  of  amount  of  tax,  held  Talid. 

Western  Uniun  Tet  Co.  ▼.  State  (lod*).  .^ tiT,  aote. 

Ohio  '*Kiohol8  Law,**  providing  for  aMseasment  .of  property 
of  telegraph,  telefribone  and  ezpresB  oompanies  bj  State 
board  of  appraisers,  held  oonstitutional  and  valid. 

Sanford  ▼.  Poe  (U.  &) • 087, 

Eleotrio  light  appliaooes  held  personal  property  lor  purpoae 
of. 

NewpcHTt Dlnminating Co*.t.  Newpesi  Assessors (R.  L) 


Mnnioipal  ordinance  exempting  from  taxation  "the  maohin- 

ecy  and  manufaotnring  apparatos  of  all  maaofaotoring 

indostries,"  held  not  to  apply  to  eleotrio  light  oompaniee. 

Frederick  Eleotrio  light  ft  Power  Co.  ▼.  Frederiok 

City(Md.).. Mi 

Electric  light  company  held  to  be  manufacturing  oorpora- 
tion  and  so  exempt  under  statute  for  taxation  of  oorpora- 
tions. 

People  T.  Campbell  (No.  1)  (N.  Y.) 6S8 

Company  running  no  wires  and  furnishing  no  electriclight, 
but  owning  and  leasing  patents  relating  to  electricity,  and 
deriving  revenue  from  royalties  and  sale  of  patents,  is  not 
manufacturing  corporation,  so  as  to  exempt  It  from  taxa- 
tion on  its  capital  stock. 

People  V.  Campbell  (No.  2)  (N.  Y.) 65€ 


Telegraph  and  telegraph  eompanlee*  (See,  also,  ''Damages,^ 
**Duty  to  Customers,"  '^Limiting  LiabUity,**  '^LimiHng  Time,'' 
**Mental  Distress,**  ^*Beceiver  or  Addressee,**  and  other  special 
titles.) 

Imposes  additional  burden  for  which  abutting  owner  en* 
titled  to  compensation. 

Postal  Telegraph  Cable  Co.  v.  Bruen  (N.  Y. ) 190 

Ordinance  imposing  license  fee  held  valid, 

Philadelphia  v.  American  Union  Tsl.  Co.  (Pa.). . . .  .'•  •  85 

Company  has  right  to  trim  trees  to  prevent  interference 

with  wires.  

Commonwealth  t.  Smith  (Pa,) '  167,  iiote. 
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Statutes  proTiding  for  taxation  held  valid. 

Sanford  V.  Poe(U.  S.) «87,  note. 

Western  Union  Tel.  Go.  t.  State  (Ind.) 687,  note. 

Western  Union  TeL  Co.  ▼•  Taggart  (U.  S.) 021 

T#lep1ion«  and  telephoB*  eompanles. 

Ck>mpan7  is  quan  oommon  oarrier  and  bound  to  serre  publio 
with  impartiality,  good  faith  and  diligence,  this  especiallj 
by  statute  in  Indiana. 

May  make  reasonable  regulations,  but  not  such  as  to  reliera 
company  of  duties  to  patrons  by  reason  of  its  public  char- 
acter. 

It  is  part  of  duty  of  telephone  company,  in  relation  ta  its 
toll  service  business,  to  notify  party  with  whom  telephone 
interview  is  sought,  if  within  reasonable  distance,  and 
within  reasonable  time. 

Regulation  that  company  will  not  undertake  to  deliver  mes- 
sages, and  that  any  person  who  assists  in  oonversation 
does  so  as  agent  of  patron  and  not  of  company,  does  not 
excuse  company's  failure  to  giTe  notification. 

Central  Union  Teleph.  Co.  v.  Swoveland  (lad.) 67f 

Use  of  streets  and  highways  by  telephone  companies  under 
legislative  and  municipal  consent  does  not  constitute  new 
easement  for  which  abutting  owner  entitled  to  compen- 
sation. 

York  Telephone  Company  v.  Keesey  (Pa.) 107 

Company  is  telegraph  company  and  has  right  of  eminent 
domainL 

York  Telephone  Company  v.  Keesey  (Pa.) 107 

Poles  are  devoted  to  public  use,  especially  when  they  sup- 
port fire-alarm  telegraph  wire. 

Southern  Bell  Telephone  Co.  v.  Francis  (Ala.) 160 

Ordinance  making  company  liable  for  damage  to  public  or 
priTate  property  by  reason  of  its  franchise,  does  not  re- 
quire oompensati—  to  abutting  owners  before  placing 
poles. 

York  Telephoae  Compcmy  v.  Keesey  (Pa.) 107 

Cannot  be  autherised  hf  town  selectmen  to  cut  trees  with- 
out consent  of  awner. 

Bradley  v.  Southern  New  England    Telephone  Co. 

(Conn.) 158 

Held  not  liable  in  trespass  to  abutting  owner  for  trimming 
trees  necessary  to  change  of  its  line  trom,  street  to  side- 
walk as  directed  by  municipal  authorities. 

Southern  Bell  Telephone  (>>.  v.  Francis  (Ala.) 160 
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Statute  prohibiting  discrimination  b^  telephone  compkniM 
hsld  to  apply  to  discrimination,  not  only  betweea  »[<pU- 
Otu)ts  [or  talepttooA,  but  alao  between  patrons  having  to- 
EtTument& 

Central  Union  Teleph.  Co.  t.  Fehring  (Ind.) ... 

Facta  held  insufficient  to  establish  that  tnunicipal  lieenaa 
bu  against  compaii;  ie  esoessive,  prohibitive  oi  opprea- 


In  r«Chipchase(Ran.).. 


Florida  statute  impoaing  license  lax  on  telephone  oompasj 
oonatmed. 

Southern  Bell  Teleph.  &  TeL  Co.  v.  D'Alemberte  (Fla. ) 

T*>u>e««aa  tet«Braph  atatute. 

Applies   in  favor  of  whoever   message  shows  to  be   beneU- 
oiar;. 

Western  Union  TeL  Co.  «.  Mellon  (Tenn.) 


Action  -not  maintainable  igalnst  telephone  company  tot 
trimmiog  trees  with  consent  of  city  and  being  directed  by 
city  to  remove  polee  from  street  to  sidewalk. 

Southern  Bell  Telephone  Co.  v.  Francis  (Ala.) 

Employe  of  telegraph  company  held  not  cnmin^Iy  liable 

for  miitilalinj;  aliaJe  tree  for  purjnise  of  preventing  inter- 
ference with  wires,  unless  done  wilfully  or  maliciously. 

Commouwealth  V.Smith  (Pa.) 1«7,  i 

In  action  for  statutory  penalty  for  cutting  trees  oa  plain- 
tiff's laud,  buldthat  telegraph  company,  defendant,  sbonld 
have  been  allowed  to  prove  that  trees  were  oo  land  of 
Other  pprsoiis. 

Postiil  Telegraph  Cable  Co.  v.  Lenoir  (Ala.) . . ..         197,  i 

Undargronnd  wires. 

Municipal  authorities  may,  in  interest  of  public  safety  and 
general  welfare,  require  that  electric  wires  be  placed 
underground ;  this  as  proper  and  legitimate  regulation  ot 

City  of  St.  Louis  upheld  in  refusing  application  to  construct 
further  subways  by  company  which  under  municipal  per- 
mission and  after  payment  made  to  city,  as  consideration 
for  franchise,  had  constructed  some  subways,  upon  ground 
that  the  franchise  was  granted  for  private  and  not  for 
public  use,  and  was  therefore  ultra  vires. 

State,  ex  rel.  St,  Louis,  &c.  Co.  ▼.  Murphy  (Mo.) 
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Municipal  ordinance  granting  to  private  corporation  right 
to  maintain  subways  under  every  street  for  60  years  to 
practical  exclusion  of  all  other  public  use,  and  to  give  it  . 
practical  control  of  use  of  all  public  wircv  which  might 
afterwards  be  required  to  go  underground,  held  void,  aa 
attempt  to  delegate  powers  which  city  alone  could  exer- 
cise. 

State,  ex  rel.  St.  Louis,  &o.  Ca  v.  Murphy  (Mo.) . . .  •  •  H 

Yirgfinim,  tolo|(r»iiK  atatat*. 

Not  repugnant  to  interstate  commerce  provisions  of  Federal 
constitution. 

Western  Union  TeL  Co.  v.  Powell  (Ta.) 853 

WaiTer. 

Stipulation  in  telegraph  blank  that  msKenger  receiving 
message  to  be  taken  to  telegraph  office  for  transmission  is 
agent  of  sender  and  not  of  company,  held  waived  by  act  of 
agent  in  directing  messenger  to  wait  for  reply,  and  of 
me8Ken<rer  in  asking  for.  waiting  and  receiving  it. 

Wm  V.  i^ostal  TeL  Cable  Co.  (N.  Y.) 807 
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